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EJECTMENT. 

1.   Of  the  Nature  of  the  Action  of  Ejectment. 
1 1.   By  whom  an  Ejectment  may  be  brought. 

III.  For  what  Things  an  Ejectment  will  lie. 

I V.  Jn  what  Cases  an  Entry  must  be  made  on  the 

Land  before  Ejectment  brought. 
V.  In  what  Cases  a  Notice  to  quit  must  be  given 
before  Ejectment  brought^-Requisites  of  No^ 
iice-^Waver  of  Notice — Where  Notice  is  not 
required. 

VI.  Of  the  Mode  of  Proceeding  in  Ejectmend  and 
herein  of  the  Declaration. 

VII.  Of  tfie  Service  of  Declaration. 
V I H .  Of  the    subsequent    Proceedings  — p-  Judgment 
against  casual  Ejector — Appearance  of  X)c- 
fendant-'^Coment  Jlule-^lat.W  G.2.  c.  19, 
s.  13.  enabling  Landlord  to  defend. 

IX.  Of  the  Proceedings  in  Ejectment ^  directed  by 
Stat.  4  G.  2.  c.  28.  s.  2.  in  order  to  obviate 
the  Difficulties  attending  Re-entries  at  Com* 
mon  Law^for  Non-Payment  of  Rent  Arrear-^^ 
Of  the  Proceedings  where  the  Possession  is 
vacant. 
X«  Of  the  Pleadings  and  Defence. 

XI.  Evidence. 

XII.   Verdict — Judgment— Execution. 
XlUrWrit  of  Error. 
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Xf  V.  In  what  Cases  a  Court  of  Equity  will  restrain 
the  Party  from  bringifig  further  Ejectments, 
by  granting  a  perpetual  Injunction. 
^ V.  Of  the  Action  of  Trespass  for  Mesne  Promts. 


I.  Of  the  Nature  of  the  Action  of  Ejectment. 

An  ejectment  is  a  possessory  action  (1),  wherein  the  title 
to  lands  and  tenements  may  be  tried,  and  the  possession  re- 
covered in  all  cases  where  the  party  claiming  title  has  a  right 
of  entry  ;  whether  such  title  be  to  an  estate  in  fee,  fee  tail, 
for  life,  or  for  years.  From  this  description  it  should  seem, 
that  in  strictness,  this  action  could  be  maintained  for  the  re- 
covery of  that  species  of  property  only,  whereon  an  entry 
can  bie  made.  But  it  will  be  found,  that  in  a  few  instances, 
which  will  be  more  particularly  mentioned  hereafter,  this  ac- 
tion has  been  extended  beyond  these  limits.  After  the  disuse 
of  real  actions,  questions  of  title  to  land  were  usually  tried  in 
actions  of  replevin  or  trespass  quare  clausum  fregit ;  and  this 
practice  continued,  until  the  method  of  trying  titles  by  the 
action  of  ejectiofirmos  was  introduced  (2).  But  in  the  ejectio 
'firm€By  damages  only  could  be  recovered  until  some  time  be- 
tween the  6th  Rich.  2.  and  7th  Edw.  4.  about  which  timeit 
appears,  from  the  year  book  of  7  Edw.  4.  fol.  6.  that  it  had 
been  resolved  by  the  judges,  that  the  term,  as  well  as  da- 
mages, might  be  recovered  (3). 

Thf^ action  of  ejectment  now  in  use  is  formed  on  the  plan 


(1)  This  action  is  usually  termed  a  mixed  action  ;  imprcfperly  as 
it  should  seem,  for  the  language  of  the  judgment  is,  **  quod  que* 
reus  recuperet  terminum  ac  damna;'^^  and  the  writ  of  execution  is 
**  quod  habere  facias  possessionem,*^  See  Matthew  v,  Hassel,  Cro. 
Eliz.  144.  and  Harebottle  V.  Placock,  Cro.  Jac.  21. 

(2)  In  the  conclusion  of  Alden's  case,  43  Eliz.  5  Rep.  105.  b. 
Sir  £.  Coke  has  remarked,  that  titles  of  land  were  at  that  day  for 
the  most  part  tried  in  actions  of  ejectio  firtntB. 

(3)  I  am  not  aware,  however,  of  any  judgment  for  the  recovery 
of  the  term  prior  to  that  in  East.  T.  14  H.  7*  Rot.  303.  a  copy  of 
the  rec<mi  of  which  will  be  found  in  Rastal's  Entries^  fol.  252.  b« 
Si53.  a.  ed.  1()70, 
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of  the  ejectio  firmoBj  in  its  improved  state,  after  it  had  l?een 
decided  that  the  term  might  be  recovered. '  In  the  action  of 
ejectment,  as  was  before  observed,  ftot  only  the  title  to  the 
lands  in  question  may  be  tried,  but  thie  possession  also  may 
be  recovered,  which  circumstance,  renders  it  the  most  eligible 
mode  of  proceeding ;  inasmuch  as  in  trespass,  although  the 
right  may  be  ascertained,  damages  alone  can  be  recovered. 
In  the  action  of  ejectment,  indeed,  the  damages  which  are 
given  are  merely  nominal :  but  the  law  has  provided  another 
remedy  for  the  injury  sustained  by  the  party  claiming  title,  in 
being  kept  out  of  possession  from  the  time  when  his  title 
accrued,  to  the  time  of  recovering  possession  in  the  eject- 
ment, viz.  by  an  action  of  trespass  for  mesne  profits ;  for  a 
further  account  of  which,  see  post,  sect  xv. 

Of  the  Requisites  to  support  an  Ejectment.'^n  order  to 
inaintain  ejectment,  the  party  at  whose  suit  it  is  brought, 
must  have  been  in  possession,  or  at  least  clothed  wjth  the 
right  of  possession,  at  tlie  time  of  the  actual  or  supposed 
ouster*.  Hence,  this  action  is  termed  a  possessory  action. 
The  party,  who  has  the  legal  estate  in  the  lands  in  question^ 

i  must  prci'ail:  hence,  a  party  who  claims* under  an  elegit**, 

subsequent  to  a  lease  granted  to  a  tenant  in  possession,  can-. 
not  recover ;  although  he  give  notice  to  the  tenant,  that  he 
does  not  intend  to  disturb  the  possession,  and  only  means  to 

I  get  into  the  receipt  of  the  rents  and  profits  of  the  estate. 

I  In  the  case  of  Lade  v.  Holford,  E.  3  Geo.  3.  B.  R.  Bull. 

I  N.  P.   110.  Lord  Mansfield,  C.  J,  declared,  "  that  he  and 

many  of  the  judges  had  resolved  never  to  suffer  a  plaintiff, 
in  ejectment,  to  be  non-suited  by  a  term  standing  out  in  his 
own  trustee,  or  a  satisfied  term  set  up  by  a  mortgagor  against 
a  mortgagee;  but  that  they  would  direct  the  jury  to  presume 

,  it  surrendered."    From  this  doctrine  a  conclusion  has  been 

drawn,  which  the  case  by  no  means  warrants,  viz.  that  a 
plaintiff  in  ejectment  may  recover  on  an  equitable  title.—* 
The  true  meaning  of  the  resolution  delivered  by  Lord  Mans- 
field is,  that  wh.Qre  trustees  ought  to  convey  to  the  beneficial 
owner,  it  shall  be  left  to  the  jury  to  presume  that  they  have 
conveyed  accordingly:  or  where  the  beneficial  occupation 
of  an  estate  by  the  possessor*  (under  an  equitable  title]  in* 
duces  a  probability,  that  there  has  been  a  conveyance  of  the 
Iqgal  estate  to  the  person  who  is  equitably  entitled  to  it,  a  jury 
may  be  directed  to  presume  a  conveyance  of  the  legal  estate. 

•  Keilw.  isO.».  c  Per  Keiiyon,  C.J.  7  T.  E.  ».  and 

h  Doe  d.  I>a  G^U  r.  Wharton,  S  T.        «  T.  R.  19S. 
a. -2. 

B  « 
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An  estate  was  devised  to  trustees  in  trust  for  L  S.  aji  infant, 
with  directions  to  convey  the  same  to  him  on  his  attaining 
twenhr-one  *.  In  an  action  of  ejectment,  brought  four  years 
after  I.  S.  attained  twenty-one,  it  was  holden,  that  a  jury 
might  be  directed  to  presume  a  conveyance  to  I.  S,  in  pur- 
suance of  the  trust.  In  these  cases,  when  a  conveyance  is 
presumed,  there  is  an  end  of  the  legal  estate  created  by  the 
term.  But  where  the  facts  of  the  case  preclude  such  pre- 
sumption ;  or,  if  it  appear  in  a  special  verdict  •,  or  special 
case^  that  the  legal  estate  is  outstanding  in  another  person, 
the  party  who  is  not  clothed  with  the  legal  estate  cannot  pre- 
vail in  a  court  of  law  (4). 

The  plaintiff  in  ejectment  must  recover  on  the  strength  of 
his  own  title,  and  not  on  the  weakness  of  that  of  the  de- 
fendant*. Possession  gives  the  defendant  a  right  against 
every  person  who  cannot  shew  a  good  title*.  But  a  lessee 
will  not  be  permitted  to  defend  an  ejectment  against  his  own 
landlord,  on  a  supposed  defect  in  tfie  title  of  the  landlord' ; 
nor  where  tenant  in  possession  has  paid  rent  to  the  lessor  of 
plaintiff,  can  a  third  person  come  in  and  defend  as  landlord 
without  the  tenant,  and  dispute  the  lessor  of  plaintiff's  title  \ 

In  a  case,  however,  where  the  lessor  of  the  plaintiff  holding 
an  estate  under  a  lease  for  21  years*,  underlet  the  same  to  the 
defendant  for  a  year,  and  the  defendant  held  over  after  the 
expiration  of  the  21  years,  after  which  tlie  lessor  of  the  plain- 
tiff gave  the  defendant  a  regular  notice  to  quit,  whicn  not 
being  complied  with,  an  ejectment  was  brought;  it  was 
holden,  that  it  was  competent  to  the  defendant  to  shew,  that 
the  lessor's  title  had  expired,  and  that  he  had  no  right  to  turn 
him  out  of  possession. 

d  England  d.Sy  burn  v.$)acIe,iT.R.    h  Per  Lord  Mansfield,  C.J.  i  Burr. 

692.  •  9487. 

e  Goodtitle  d.  Jones  ▼.  Jones,  7  T.  R.  i   See  Driver  d.  Oxeudon  ▼.  Lawrence, 

49.  2  Bl.  R.  1259. 

f  Roed.  Reade  V.  Reade,sT.  R.  i2<>.  k  Doe  d.  Knight  ▼.  Smytbe,  B.  R. 

g  Per  Lee,  C.  J.  delivering  tbe  opinion  M.  T.  56 Geo.  3. 

of  tbe  rotirt  in  Martin  v.  Strachan  1    England  d.Sybnrn  v.  Slade,  4  T.  R. 

5  T.  R.  J 10.  n.  689.      Doe  ▼.  Ramibotbam,  3  M. 

&S.  516.8.  P. 


(4)  **  As  to  the  doctrine,  that  the  legal  estate  cannot  be  set  up 
at  law  by  a  trastee  against  his  cestui  que  trust,  that  bas  been  long' 
repudiated."  Per  Elknborough,  C.  J.  in  Doe  d.  Shewen  v. 
Wroot,  E.  44  G.  3,  B.  R.  5  East,  138.  See  further  on  this  point 
l^essee  of  Massey  v.  Touchstone,  reported  in  a  note  to  Shannon  v. 
liradstreet,  Irish  Ch,  Ca,  Temp,  Ld,  Redesdale,  vol.  1.  p.  67. 
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IL  By  whom  an  Ejectment  may  be  brought. 

An  ejectment  may  be  brought  by  the  folio witig  persons : 

1.  Assignee  of  a  bankrupt,  1  Wils.  276. 

2.  Conusee  of  a  statute  merchant  or  staple. 

3.  Copyholder  (5),  Moor,  569*  1  Leon.  4.  Cro.  Eliz.  535. 
4  Rep.  26.  a.  Cro.  Jac.  31.  Yelv.  144.     I  T.  R.  600. 


(5)  If  a  copyholder,  without  licence,  raakes  a  lease  for  one  year, 
or,  with  licence,  makes  a  lease  for  many  years,  and  the  lessee  be 
eJL'cted,  he  shall  not  sue  in  the  iord*s  court  hy  plamt,  but  shall  have 
aa  eject io  firmie  at  the  common  law  ;  because  he  has  not  a  cus« 
toinary  estate  by  copy,  but  a  warrantable  estate  by  the  rules  of  the 
conimoa  law,  Co.  Cop.  s.  51. 

If  the  copyholders  of  a  manor  belonging  to  a  bishopric,  during 
the  vacancy  oF  the  see,  commit  a  forfeiture  by  cutting  timber,  the 
succeedin((  bishop  may  bring;  ejectment.  Read  v.  Allen,  Oxford 
circuit,  1730,  perComyns,  Bull.  N.  P.  lO". 

An  heir,  to  whom  a  copyhold  descends,  may  surrender  before 
admittance,  because  he  is  in  by  course  of  law,  and  the  custom, 
which  makes  him  heir  to  the  estate,  casts  the  possession  upon  him 
from  his  ancestor ;  consequently  such  heir  may  maintain  ejectment 
before  admittance  *•  But  a  stranger,  to  whom  a  copyhold  is  sur- 
rendered, has  nothing  before  admittance,  because  he  is  a  purchaser* 
Until  the  admittance  of  surrenderee  the  copyhold  remains  in  the 
surrenderor,  and  if  he  die,  his  heir  may  bring  ejectment,  Wilson 
V.  Weddell,  Yelv.  144.  But  after  admittance  surrenderee  may 
maintain  ejectment  against  surrenderor,  and  lay  his  demise  on  a  day 
between  the  times  of  surrender  and  admittance.  Holdfast  y*.  Clap- 
ham,  1  T.  R.  600.  Admittance  of  tenant  for  life  is  admittance 
«f  him  in  remainder,  without  any  other  admittance.  Auncelme  v. 
Aunctdme,  Cro.  Jac.  31.     Warsopp  v.  Abell,  5  Mod.  307. 

The  devisee  of  a  copyhold  or  customary  estate,  which  had  been 
surrendered  to  the  ut»e  of  the  will,  having  died  before  admittance, 
it  was  holden,  that  her  devisee,  though  allerwards  admitted,  could 
not  recover  in  ejectment ;  for  the  admittance  of  the  second  devisee 
had  no  relation  to  the  last  legal  surrender,  and  the  legal  title  re- 
mained in  the  heir  of  the  surrenderor.  Doe  d.  Vernon  v,  Vernon, 
7  £ast,  8. 

Copyholds  are  not  within  the  statute  against  fraudulent  convey- 
ances,  and,  therefore,  if  the  plaintiff  claim  under  a  voluntary  con« 
veyaiice,  though  the  defendant  claim  under  a  subsequent  purchase 
• 

•  Adm.  Per  Cur.  in  Roe  d.  JelTereyft  v.  Hicki,  9  XVWt.  15.  and  per  Ken- 
yoo,  C  J.  in  Doe  v.  IlelUcr,  3  T.  R.  169.  S.  W 
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i 

4.  Corporation  aggregate,  Carth.  390.  12  Mod.  113.  or  sole. 

5.  Devisee,  1  Inst  240.  b. 

6.  Grantee  of  rent-charge,  with  a  power  to  retain  until  sa-* 
tisfaction,  rSaund.  112, 

7-  Guardian  in  socage  (6). 

8.  Infant,  per  Mallet,  J.  March,  143. 

9.  Legatee  of  a  chattel  real  may  maintain  ejectment  against 
executor"  or  a  stranger" ;  but  the  assent  of  the  executor  to 
the  bequest  must  be  proved. 

10.  Mortgagee,  Doug,  21.  Salk.  245.  Str.  413  {7). 

m  Doe  V.  Guy,  3  East,  120.  n  1  Str.  70. 


for  a  valuable  consideration,  yet  the  plaintiff  shall  recover.     Per 
Blencowe,  J.Launcestouass.  1699.  Bull.  N.P.  108. 

(6)  Guardian  in  socage  may  make  a  lease  for  years,  and  his  les* 
see  may  have  an  ejcctione  firma*,  per  three  justices,  Cro.  Jac,  99. 
Adm,  Hutt.  16,  17.  Guardian  in  socage  may  make  a  lease  of  the 
infant's  estate  until  his  age  of  14  years,  and  upon  such  lease, the 
lessee  may  maintain  an  ejectment.  2  Rol.  Abr.  41.  (Q)  pi.  4. 
.Guardian  in  socage  may, bring  trespass  or  ejectment  in  his  own 
name,  or  make  a  lease  of  the  land  in  his  own  name,  until  the  infant 
arrive  at  the  age  of  1 4.  Per  Cur.  Ld.  Ravm.  131.  Guardian  ap* 
pointed  by  deed,  or  will  in  writing,  attested  by  two  witnesses  under 
the  Stat.  19  Car.  2.  c.  24.  s.  8  and  9,  has  the  same  interest  in  all 
respects  as  a  guardian  in  socage  had  before,  with  these  exceptions; 
1st.  such  guardian  may  hold  his  office  for  a  longer  time  than  the 
guardian  in  socage  could  ;  viz.  until  the  heir  attain  the  age  of  21  ; 
2d.  the  next  of  kin  not  inheritable  were  the  persons  entitled  to  be 
guardians  in  soca&e ;  but,  under  the  statute,  the  person  appointed 
by  the  father  shall  be  guardian.  See  Vaugh.  179.  and  1  P.  Wms. 
102.  See  also  several  learned  notes  on  the  subject  of  guardianshi)> 
in  Hargr.  Co.  Litt.  88.  b. 

(7)  But  by  stat,  7  G.  2,  c.  20.  s.  I .  "  Where  any  action  of  eject<« 
"  ment  shall  be  brought  by  any  mortgagees,  their  heirs,  exeeu* 
**  tors,  &c.  and  no  suit  shall  be  depending  in  equity  /or  foreclosing 
«<  or  redeeming  such  mortgaged  Idnds^  if  the  person  having  right 
^'  to  redeem,  and  who  shall  appear  and  become  defendant,  shallf 
**  pending  such  actiont  pay  unto  the  mortgagees,  or,  in  case  of  re- 
**  fusal,  bring  into  court  principal,  interest,  and  costs,  expended, 
*'  either  in  law,  or  in  equity,  upon  such  mortgage ;  the  monies  so 
**  paid  or  brought  into  court,  shall  b^  in  satisfaction  of  such 
**  mortgage,  and  the  court  shall  discharge  the  mortgagor  or  de«* 
**  fendant  from  the  same,  and  compel  the  mortgagees  by  rule  o^ 
^*  court,  at  the  costs  of  the  mortgagor,  to  reconvey  the  mortgaged 
*^  land^  aod  deliver  up  all  deeds  and  writings  in  their  custody  rev 
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11.  Personal  lepreseutative,  stat  4  Edw.  3.  c.  7.  4  Rep. 
94.  a.  1  Vent  30. 

19.  Tenant  by  elegit 

13.  Tenant  in  common  may  maintain  ejectment  against 
his  companion  upon  an  actual  ouster,  Litt  sect.  322. 

N.  Committee  of  a  lunatic's  estate  cannot  bring  an  eject- 
ment. Hob.  tl5.  Hutt  16. 


Bsas 


III.  For  what  Things  an  Ejectment  will  lie. 

Is  general,  an  ejectment  will  lie  to  recover  the  possession 
of  any  thing  whereon  an  entry  can  be  made,  and  whereof  the 
sheriff  can  deliver  possession.  Hence  an  ejectment  will  lie 
for  the  recovery  of 

acres  of  alder  carr  in  Norfolk,  because  alder  carr  is 

a  term  well  known  in  that  county,  and  signifies  the  same  as 
alnetum,  Barnes  v.  Peterson,  Str.  1063. 

Beastgate  in  Suffolk,  Bennington  v*  Goodtitle,  Str.  1084. 

Bedchamber,  3  Leon.  210. 

■  acres  of  bogge  in  Ireland,  Cro.  Car.  512. 

Cattlegate  in  Yorkshire  (8),  Metcalf  v.  Roe,  B,  R.  M. 
9  Geo.  2.  Ca.  Temp.  Hardw.  167. 

Church,  by  the  name  of  a  messuage,  Salk.  256. 


**  lating  to  the  title.'*  N.  There  must  be  an  affidavit,  that  there 
is  not  any  suit  in  equity  depending.  Af^er  judgment  for  the  plain-* 
tiff  in  ejectment,  the  mortgagor  prayed  to  bring  the  money  into 
court  on  the  preceding  statute;  but  per  Page  and  Chappie  Js., 
the  statute  gives  liberty  to  do  it,  pending  the  action:  but,  af\er 
judgment,  the  action  is  not  depending  :  the  application,  therefore* 
was  refused.  Wilkinson  d.  Lock  v.  Traxton,  B.  R.  M*  14  G.  2. 
Seneant  Leeds*  MSS.  This  statute  contains  a  proviso  (s.  3.),  that 
it  shall  not  extend  to  any  case,  whef-e  the  party  praying  a  redeuip* 
tion  has  not  a  right  to  redeem,  &c.  Hence  where  the  morti4at;or 
bas  agreed  to  convey  the  equity  of  redemption  to  the  mortgagee, 
the  court  will  not  stay  proceedings.  Goodtitle  d,  Taysum  v.  Pope, 
7  T.  R.  185. 

(8)  Ejectment  for  10  acres  of  pasture  and  oattlegates,  with  their 
appurteuances,  in  a  close,  called,  &c.  in  Yorkshire.  Motion  after 
verdict  in  arrest  of  judgment,  on  the  ground  of  uncertainty  of  de- 
scription. Per  Cur.  Either  cattlegate  must  be  considered  as  pas- 
ture, and  then  it  is  synouimous  with  the  word  pasture  preceding  it ; 
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Coalmme,  Commyn  v.  Kyncto,  Cro.  Jac.  150. 

— — —  de  mineris  carbonum  in  county  palatine  of  Dur* 
ham,  Carth.  277- 

Common  of  pasture,  adjudged  good  after  verdict;  for  it 
shall  be  intended  such  common  of  pasture  as  an  ejectment 
Will  lie  for,  viz.  common  appendant  or  appurtenant,  Ne\^'- 
man  v.  Holdmyfast,  Str.  54. 

Cottage,  Hill  v.  Giles,  Cro.  Eliz.  818. 

■  acres  of  furze  and  heath,  and    ■  acres  of 

moor  and  marshy  Connor  v.  West,  5  Burr,  2673. 

House,  Royston  v.  Eccleston,  Cro.  Jac.  54. 

part  of  a  house,  known  by  the  name  of  the  Three 

King's  in  A.,  Sullivan  v.  Seagrave,  Str.  695. 

Land,  and  coalpit  in  the  same  land.  Objection,  that  it  is 
bis  petitum,.  Answer,  ejectio  jirma  is  a  personal  action,  and 
plaintiff  demands  nothing  certainly,  Harebottle  v.  Placock, 
Cro.  Jac.  21. 

N.  Under  the  description  of  land,  the  owner  of  the  soil 
may  recover  land  which  is  subject  to  a  public  easement,  such 
as  the  king's  highway :  and  a  wall  being  built  on  the  land, 
shall  not  vitiate  the  description,  Goodtitle  a«  Chester  v.  Alker, 
1  Burr.  133. 

Messuage  or  tenement,  called  the  Black  Swarf ^  l  Sidf.  295. 

acres  of  mountain  in  Ireland,  Lord  Kildare  v* 

Fisher,  Str.  71.  Lord  Kingston  v.  Babbington,  1  Bro.  P.  C* 
71.  Tomlins'  ed. 

Orchard,  Wright  v.  Wheatley,  Cro.  Eliz,  854. 

Rectory  of  B.  and  a  certain  place  there  called  the  Vestry, 
3  Lev.  96*,  97.  Hutchinson  v.  Puller,  adjudged  on  error  in 
the  Exchequer  Chamber,  and  recognised  in  2  Lord  Raym. 
1471. 

Stable,  1  Lev.  58. 

By  virtue  of  the  stat  32  H.  8.  c.  7.  s.  7.  an  ejectment  will 
lie  for  tithes,  Priest  v.  Wood,  Cro.  Car.  301. 

There  is  a  case  in  2  Lord  Raym.  789.  Camell  v.  Clavering, 
€X  relatione  magistri  Cheshyre^  where  it  is  reported  to  have 
been  holden,  in  the  Court  of  Exchequer,  that  an  ejectment 
would  lie  for  small  tithes. 


or  else  it  must  be  taken  for  common  of  pasture  for  cattle ;  and  then 
being  after  verdict,  it  niust  be  taken  for  common  appurtenant, 
which  is  recoverable  in  ejectment.  Metcalf  v.  Roe,  M»  9  G.  2.  B«  R. 


EJECTMENT.  665 

Where  an  Ejectment  will  not  /te.— -But  an  ejectment  cannot 
be  maintained  for  a 

Close,  11  Rep.  65.  Godb.  53. 

Manor,  without  describing  the  quantity  and  nature  of  land 
therein,  Latch,  61.  Lit  Rep.  301.  Hetl.  146. 

Messuage  and  tenement.  Doe  v.  Plo\^Tnan,  1  East's  R.  441. 
{9)  Messuage  garden  and  tenement,  Goodtitle  v.  Walton,  Str. 
834. 

Messuage  or  tenement,  Goodright  on  d.  Welch  v.  Flood, 
3  Wils.  as. 

Messuage,  situate  in  Coventry*,  in  the  parishes  of  A.  and 
6,  or  one  of  them.  Holden  bad  for  uncertainty,  after  verdict, 
and  that  the  words,  "  or  one  of  them,"  could  not  be  rejected. 

De  pecijl  terrae.  Moor,  702.  pi.  976. 

De  castro,  villa  et  terris,  Yelv.  118. 

Ejectment  will  not  lie  for  things  that  lie  merelv  in  grant, 
which  are  not  in  their  nature  capable  of  being  delivered  in 
execution,  as  an  advowson,  common  in  gross,  Cro.  Jac.  146. 

An  ejectment  will  not  lie  for  a  pischary,  Cro.  Jac.  146. 
Cro.  Car.  492.  8  Mod.  277.  1  Brownl  142.  contra  per  Ash- 
hurst.  J.  1  T.  R.  361. 

Nor  pro  quodam  rivulo  sive  aquae  cursu,  called  D.  Yelv. 
143.  nor  for  Pannage,  1  Lev.  212. 


ly*  In  what  Cases  an  Entry  must  be  made  on  the 

Land  before  Ejectment  brought. 

Ix  some  cases  before  an  ejectment  cah  be  brought,  some 
previous  steps  must  be  taken,  in  order  to  entitle  the  plaintiff 
to  the  action;  as  an  entry  must  be  made  on  the  lands  m  ques- 

•  Goodrigfat  d.  GriiBn  ▼.  Fawson,  7  Mod.  457.  8vo.  edit.  1  Barn.  150.  S.  C. 


(9)  But  after  verdict  the  court  will  give  leave  (even  pending  a 
rale  to  arrest  the  judgment  on  this  ground)  to  enter  the  verdict  ac- 
cording to  the  judge's  notes  for  the  messuage  only.  '  Goodtitle  d. 
Wright  V.  Otway,  8  East,  357. 
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tion,  or  notice  to  quit  must  be  given,  &c.  Under  what  cir- 
cumstances these  proceedings  will  be  necessary,  will  appear 
from  the  following  remarks  : 

An  actual  entry  is  necessary,  to  avoid  a  fine  levied  with 
proclamations,  according  to  the  stat.  4H.  7.c.  24* ;  and  an 
ejectment  cannot  be  brought  until  such  entry  has  been  made  '. 
And  by  stat.  4  Ann.  c.  16.  s.  16.  the  action  must  be  com- 
mencea  within  one  year  next  after  the  making  such  entry,  and 
prosecuted  with  eflect 

N.  The  plaintiff  must  lay  his  demise  on  a  day  subsequent 
to  the  day  of  the  entry  ^. . 

But  an  actual  entry  is  not  necessary  to  avoid  a  fine  at  com- 
mon law,  without  proclamations' ;  nor  a  fine,  with  proclama- 
tions, if  all  the  proclamations  were  jiot  made  at  the  time 
when  the  ejectment  was  brought* ;  nor  a  fine,  which  has  no 
operation,  as  a  fine  levied  by  son  of  tenant  at  sufferance  \  or  a 
fine  levied  by  tenant  for  years  ** ;  nor  to  maintain  an  ejectment 
on  a  clause  of  re-entry  K)r  non-payment  of  rent'  (10). 

Where  tenant  for  life  levies  a  fine  with  proclamations,  al- 
though it  is  not  any  bar  to  those  in  remainder,  yet  a  remain- 
der man  must  make  an  actual  entry,  in  order  to  avoid  it,  be- 
fore he  can  maintain  ejectment^. 

An  entry  upon  an  estate  generally,  is  an  entry  for  the 
whole*;  if  it  be  for  less,  it  should  be  so  defined  at  the  time. 

In  a  case,  where  a  party  had  a  right  of  entry  upon  condi- 
tion broken*,  and  a  stranger  entered,  and  afterwards  the 
i>laintifl^  assented  to  such  entry,  and  brought  an  ejectment 
aying  the  demise  after  the  assent,  it  was  holden  sufficient. 

Where  an  ejectment  is  brought  by  a  corporation  aggregate, 
they  must  execute  a  letter  of  attorney  to  some  person,  em- 

p  Berring^on  ▼.  Parfcbatst,  Str.  i086.  f   Doe  t.  Perkins,  3  M.  &  S.  271. 

Compere  v.  Hicks,  7  T.  R.  737.  u  Per  Ld.  Keayoo,  C.  J.  in  Peaceable 
q  s  Str.  10S6.  7  T.  R.  797-  v.  Read,  1  East,  575. 

r  JenkiiM  on  d.  Harris  and  Wife  ▼.  x  Goodri^ht  t.  Cator,  Doa^;.  477. 

Prichard,  9  Wilt.  45.  y  Compere  ▼.  Hicks,  7  T.  R.  433. 727. 

s   Doe  d.  Docket  and  Ladbrooke  ▼.  z  Per  LordKenyon,  C.  J.  3T.  R.  J70. 

Watts,  9  Bast,  17.  in  whicb  Tapner  a  Fitcbet  ▼.  Adams,  Str.  1196. 

d.  PeckhamT.  Merlott,  Willes.  177. 

was  overruled. 


1 

{\(fj  *'  To  avoid  a  fine  [i.  e.  a  fine  with  proclamations,  where 
all  the  proclamations  have  been  made  at  the  time  when  the  eject- 
ment is  brought]  there  must  be  an  actual  entry.  In  all  other  cases, 
the  confession  of  lease,  entry,  atid  ouster,  is  sufficient.*'  Per  Lord 
Mansfield,  C.  J.  in  Oates  d.  Wigiall  ¥•  Brydon,  3  Burr.  1897« 
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powering  hhn  to  enter  on  the  land ;  but  a  verbal  notice  to 
quit  given  by  the  steward  of  a  corporation  is  sufficient'*. 

Where  lands  are  in  the  possession  of  a  receiver  *,  under  an 
appointment  of  the  Court  of  Chancery,  an  ejectment  cannot 
be  brought  for  the  recovery  of  such  lands,  without  leave  of 
the  court  Such  receiver  is  authorised  to  determine  tenancies 
fix)m  year  to  year  by  a  notice  to  quit*. 


y.  In  what  Cases  a  notice  to  quit  must  be  given  before 
Ejectment  brought. — Requisites  of  Notice. — Waver 
of  Notice. — Where  Notice  is  not  required. 

The  old  tenancy  at  will  being  attended  with  many  incon- 
veniences, the  inclination  of  the  courts  has  of  late  been  to 
make  every  tenancy  a  holding  from  year  to  year  if  they  can 
find  any  foundation  for  it* ;  as  if  the  lessor  accepts  yearly 
rent,  or  rent  measured  by  any  aliquot  part  of  a  year ;  and  it 
has  been  considered  as  more  advantageous  to  the  parties,  that 
such  demises  should  be  construed  to  be  tenancies  from  year 
to  year,  so  long  as  it  shall  please  both  parties ;  for  in  that  case 
one  party  cannot  determine  the  tenancy,  without  giving  a 
reasonable  notice  to  quit  to  the  other ;  with  respect  to  whic^ 
it  may  be  laid  down  as  a  general  rule,  that  half  a  years  (11) 
notice  ^  expiring  with  the  year  of  the  tenancy,  is  a  reasonable 
notice  in  all  cases,  except  where  a  difierent  period  is  esta- 

b  Roe  d.  Dean  and  Ch.  of  Rochcuter  was  holden  to  be  a  tenancy  at  will ; 

▼.  Pierce,  9  Camp.  N.  P.  C.  96.  tbe  premiaeti  beingf  let  so  long  as 

c  Angel  ▼.  Smitb,  L  I.  H.  Feb.  1804*  botb  parties  liked,  and  a.compensa- 

£ldon,  C.  10  Vet.  jnn.  335.  tion  reserred  arcruingdedie  in  diem 

d  Doe  d.  Manack  ▼.  Read,  is  East,  and  not  referable  to  a  year  or  any 

59.  aliquot  part  of  a  year, 
e  See  Richardson    ▼.   Langridge,    4    f  13H.8.  is.  b. 

Taunt.  188.  where  the  agreement 


(11)  By  legal  compatation  half  a  year  contains  1 82  days ;  for  the 
odd  hours  are  rejected.  1  lost.  135.h.  But  a  notice  served  on 
the  28tli  of  September  to  quit  on  the  25th  of  March,  although  the 
period  contain  only  179  days,  has  been  holden  to  be  a  good  notice* 
Doe  d.  Harrop  ▼.  Green,  4  £sp.  N.P.  C.  199*  And  Lord  £1'4 
lenborough,  in  the  same  case  said,  that  a  notice  on  the  29th  of 
{September  to  quit  at  (^ady^day  following  had  been  holden  good. 


068  EJECTMENT. 

Wished,  either  by  express  agreement  or  the  custom  *  of  par- 
ticular places  (12). 

If  the  tenant  die,  his  personal  representative,  having  the 
same  interest  in  the  land  which  the  tenant  had,  will  be  en- 
titled to  the  same  notice;  that  is,  half  a  year's  notice  endino- 
tvith  the  year*.  So  if  an  infant  becomes  entitled  to  the  r^ 
version  of  lands  leased  to  a  tenant  from  year  to  year,  he  can- 
not maintain  an  ejectment,  unless  he  has  given  the  tenant  a 
proper  notice  to  quit'* 

There  is  not  any  distinction  between  houses  and  land,  in 
this  respect  Half  a  year's  notice  to  quit,  ending  with  the 
year  of  the  tenancy,  must  be  given  in  both  cases*'.  Neither 
will  the  circumstance  of  the  rent  being  reserved  quarterly 
vary  the  case,  if  the  tenancy  be  from  year  to  year'  (13).  So 
if  an  house  be  let/ram  j^ear  to  year,  to  quit  at  a  quarter's  no- 
tice, the  notice  must  be  given  to  quit  at  the  end  of  a  quarter 
expiring  with  a  year  of  the  tenancy".  But  if  the  demise  be 
for  one  year  only,  and  then  to  continue  tenant  afterwards,  and 
to  quit  at  a  quarter's  notice,  a  quarter's  notice  ending  at  any 
time  will  be  sufficient". 

So  where  premises  are  taken  under  an  agreement  by  which 
the  "  tenant  is  always  to  be  subject  to  quit  at  3  month's  no-  . 
tice,"  this  constitutes  a  quarterly  tenancy,  which  may  be  de- 
termined by  a  three  months'  notice  to  quit,  expiring  at  the 
same  time  of  the  year  it  commenced,  or  any  corresponding 
quarter-day.  But  although  the  tenant  under  such  an  agree- 
ment enters  in  the  middle  of  one  of  the  usual  quarters,  if  there 
appears  to  be  no  agreement  to  the  contrary  he  will  be  pre- 
sumed to  hold  from  the  day  he  enters,  and  the  tenancy  can 
only  be  determined  by  a  notice  expiring  that  day  of  the  year, 
or  some  other  quarter-day  calculated  from  thence  \ 

%  Roe  d.  Brown  t.  Wilkinson,  Harg.  k  Ripht  ▼.  Darby,  ]  T.  R.  ]69. 

&  But.  Co.  Liu.  970.  b.  n.  ] .  Roe  d.  1  Shirley  ▼.  Newman,  i  Esp.  N.  P.  C. 

Henderson  y.  Cbamock,  Peake^t  N.  967.    Kenyon,  C.  J . 

P.  C.  4)  5.  m  Doe  d.  Pitcber  v.  Donovan,  9  Camp. 

h  Doc  d.  Shore  ▼.  Porter,  3  T.  R.  13.  N.  P.  C.  78.   h Taunt.  555.  S.  C. 

See  also  3  Wils.  95.  and  Lawrence,  n  Per  Cbambre,  J.  S.  C. 

J.  in  R.  ▼.  stone,  6  T.  R.  998.  o  Kemp  v.  Derrett,  3  Camp.  N.  P.  C. 

i   Maddon  r.  White,9T.R.  159.  5iO. 


(12)  By  the  custom  of  London,  a  tenant  at  will,  under  409.  rent, 
shall  not  be  turned  out  without  a  quarterns  warning.  Dethik  v. 
Saunders,  2  Sidf.  20.     See  also  Tyley  v.  Seed,  Skin.  649. 

(13)  But  where  a  house  is  taken  by  the  month,  a  month's  notice 
will  be  sufficient.     Doe  d.  Parry  v.  Hazell,  1  Esp.  N.  P.  C,  94. 
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A  demise,  "  not  for  one  year  only,  but  from  year  to  year/* 
inures  as  a  demise  for  two  years  at  least ;  and,  consequently, 
the  tenant  cannot  be  ejected  after  a  notice  to  quit  at  the  ex- 
piration of  the  first  yeari*. 

But  where  furnished  apartments  were  taken *>  "  for  19 
months  certain,  and  six  months*  notice  afterwards"  it  was 
contended,  that  the  defendant,  under  the  above  taking,  was 
not  at  liberty  to  quit  till  six  months'  notice  had  been  given 
after  the  expiration  of  the  first  year ;  but  Lord  EUenborough 
was  clearly  of  opinion,  that  the  defendant  was  only  bound  to 
remain  the  12  mpnths  certain,  and  that  he  was  at  liberty  to 
quit  at  the  end  of  that  period,  by  giving  six  months'  previous 
notice.  His  lordship  laid  considerable  stress  upon  the  word 
certain^  applied  to  the  first  twelve  months,  which  shewed 
that  every  thing  afterwards  was  uncertain^  and  depended  on 
the  notice. 

If  a  lessee,  after  the  expiration  of  the  lease,  holds  ovef  and 
pays  rent,  the  law  presumes  an  agreement  between  the  par- 
ties, that  the  tenant  shall  continue  the  possession  according 
to  the  terms  of  the  original  demise,  as  far  as  those  terms  are 
consistent  with  a  tenancy  from  year  to  year;  in  which  case, 
if  the  landlord  means  to  determme  the  tenancy,  he  must  give 
the  tenant  half  a  years'  notice  to  quit,  corresponding  with 
the  time  of  the  original  taking.  In  this  case  the  tenancy  from 
year  to  year  commences  at  the  same  time  when  the  lease  be- 
gan'; and  if  the  tenant  assign  the  premises,  the  assignee  will 
be  tenant  fmm  year  to  year  from  the  same  time,  and  notice  to 
quit  must  be  given  accordingly :  e.  g.  if  the  original  term  be- 
gan from  Michaelmas,  the  notice  must  be  to  quit  at  Michael- 
mas. 

The  receipt  of  rent  is  evidence  to  be  left  to  a  jury  that  a  te- 
nancy was  subsisting  during  the  period  for  which  that  rent 
was  paid ;  and  if  no  other  tenancy  appear,  the  presumption 
is,  that  that  tenancy  was  from  year  to  year. 

A.,  being  tenant  for  life',  with  remainder  to  the  lessor  of 
the  plaintiff  in  fee,  on  22d  J^une,  1785,  demised  to  defendant 
for  twenty-one  years,  to  commence  from  old  Lady  Day  then 
past  On  30th  September,  1785,  A.  died ;  defendant  con- 
tinued in  possession,  and  paid  rent  to  the  lessor  of  the  plain- 
tiff for  two  years,  on  old  Lady  Day  and  old  Michaelmas  Day ; 
before  old  Michaelmas  Day,  1787,  lessor  of  plaintiff  gave  de» 
fendant  notice  to  quit  on  old  Lady  Day  then  next  Adjudged, 

p  D^nti  r.  Cartwrii^ht,  a  East,  31.  r  Doe  d.  Castleton  ▼.  Samuel,  s  Eip, 

^  Thompson  V.  Maberly,  9  Camp.  N.         N.  P.  C.  173. 
F.  C.  S73.  ■  Doc  d.  Jordan  y.  Ward,  l  H.  Bl.  97, 
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per  cur*»  that  the  notice  was  good,  on  the  ground,  that  pay* 
ment  of  rent  on  the  5th  of  April  was  evidence  of  an  agreement 
for  a  tenancy  from  year  to  year  to  hold  from  that  day;  al- 
though it  was  objected,  that  the  interest  of  the  tenant  for  life 
having  expired  on  the  30th  of  September,  the  notice  ought 
to  have  been  to  quit  at  the  end  of  the  year  from  that  time. 

In  January,  1790,  A^  let  a  farm  to  defendant  for  seven 
years  by  parol.  Defendant  was  to  enter  at  old  Lady  Day  on 
the  land,  and  on  the  house  on  the  25th  of  May,  and  he  was 
to  quit  at  Candlemas.  On  the  22d  of  September,  1792,  a 
notice  to  quit  at  Lady  Day  next  was  served  on  defendant. 
The  court  held,  that  this  notice  was  improper.  Lord  Kenyon, 
C.  J.  observing,  that  though  the  agreement  be  void  by  the 
statute  of  frauds,  as  to  the  duration  of  the  lease,  yet  it  must 
regulate  the  terms,  on  which  the  tenancy  subsisted,  in  other 
respects,  i.  e.  as  to  the  rent,  the  time  of  year  when  the  tenant 
was  to  quit,  &c«  The  agreement  was,  that  defendant  should 
quit  at  Candlenias.  If  the  lessor,  therefore,  chose  to  deter- 
mine the  tenancy  before  the  expiration  of  the  seven  years,  he 
could  put  an  end  to  it  at  Candlemas  only. 

Where  the  in-coming  tenant  enters  upon  different  parts  of 
the  demised  premises'*,  at  different  times,  half  a  year's  notice 
to  quit,  with  reference  to  the  substantial  time  of  entry,  that 
is,  with  reference  to  the  original  time  of  entry  on  the  sub- 
s^tial  part  of  the  premises  demised  (14)  is  sufficient,  the 
whole  being  demised  at  one  entire  rent 

Ejectment  On  the  5th  of  October,  1769  *,  plaintiff  agreed 
to  let  to  defendant  a  farm,  to  hold  the  arable  land  from  the 
13th  of  February  then  next,  the  pasture  from  the  5th  of 
April,  and  the  meadow  from  the  12th  of  May,  for  seven 
years,  at  a  yearly  rent,  payable  at  Michaelmas  and  Lady 
Day,  the  first  payment  to  be  made  at  Michaelmas  then  next ; 
and  the  defendant  to  have  a  way-going  crop  of  three  parts  of 
the  arable  land  after  the  expiration  of  the  term,  paying  so 

t   Doe  d.  Ri^e  v.  Bell,  5  T.  R.  471.       x  Doe  d.  Da|(get  y.  SnowdoD,2  BI.  R* 
u  Doer.  Speiice,<i  East,  120.    Doer.        1324. 
WatkiDs,  7  £aBt,  551. 


(14)  It  is  not  necessary,,  that  the  notice  to  quit  should  be  ^ven 
with  ref^reoce  to  the  time  of  entry  on  the  other  parts,  which  are 
only  auxiliary  to  the  principal  subject  of  the  demise.  Neither  is 
it  necessary,  that  separate  notices  to  quit  the  other  parts  should  be 
given,  where  a]!  the  parts  are  demised  as  one  entire  thing.  One 
notice,  ^iven  in  conformity  with  the  rule  laid  down  in  the  text,  is 
sufficient* 
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much  per  acre.  On  the  30th  of  September,  1777,  the  plain- 
tiff gave  the  defendant  notice  to  quit  the  arable  land  on  the 
13th  of  February  next,  the  pasture  on  the  5th  of  April,  and 
the  meadow  on  the  12th  of  May ;  a  question  arose,  whether 
this  notice  was  sufficient  to  entitle  the  plaintiff  to  recover  the 
whole  or  any  part  of  the  premises,  the  defendants  counsel 
having  objected,  that  the  notice  to  quit  ought  to  have  been 
given  on  the  Idth  of  August,  viz.  half  a  y^ar  previously  to 
the  13th  of  February,  from  which  time  the  arable  ground  was 
holden;  it  was  resolved  by  three  justices  (absente  de  Grey, 
C.  J.)  that  the  notice  to  quit  was  sufficient ;  that  the  true  con- 
struction of  the  agreemeat  was,  that  it  was  a  holding  from 
Lady  Day  to  Lady  Day,  the  rent  being  payable  at  Michael- 
mas and  Lady  Day ;  and  though  part  of  the  farm  was  to  be 
entered  on  and  quitted  at  old  Candlemas,  and  the  other  not 
until  old  May  Day,  yet  the  custom  of  most  countries  would 
have  directed  the  same  in  a  taking  from  old  Lady  Day:  that 
in  the  present  case,  any  inconvenience,  which  the  tenant 
might  suffer,  was  obviated  by  that  part  of  the  agreement, 
which  provided  for  his  having  a  way-going  crop. 

The  rule  of  construction  laid  down  in  the  preceding  case 
of  Doe  V.  Snowdon,  was  recognised  and  adopted  in  Doe  v. 
Spence^,  6  East,  120.,  where,  under  an  agreement  by  a  te- 
nant of  a  farm,  to  enter  on  the  tillage  land  at  Candlemas,  and 
on  the  house  and  other  premises  at  Lady  Day  following ;  ai)d 
that,  when  he  left  the  farm,  he  should  quit  the  same  accord- 
ing to  the  times  of  entiy  as  aforesaid,  and  the  rent,  which 
was  an  entire  rent  for  all  the  premises  demised,  was  reserved 
half  yearly  at  Michaelmas  and  Lady  Day ;  -it  was  holden,  that 
a  notice  to  quit,  delivered  half  a  year  before  Lady  Day,  but 
less  than  half  a  year  before  Candlemas,  was  good. 

In  ejectment  for  the  recovery  of  messuages  and  lands*,  &c. 
on  a  demise  laid  the  11th  of  June,  1805,  it  appeared,  that  the 
premises  in  question,  in  possession  of  the  defendants,  con- 
sisting of  dwelling  bouses,  out-houses,  mills,  and  other  mar 
nufacturin^  buildings,  and  a  few  acres  of  meadow  and  pasture 
land,  and  bleaching  grounds,  together  with  all  water-courses, 
&c.,  were  holden  under  a  written  agreement  for  a  lease,  dated 
the  1st  of  January,  1792,  for  a  term  of  thirty-five  years,  to 
commence,  as  to  the  meadow  ground,  from  the  25th  of  De- 
cember then  last  past ;  as  to  the  pasture  ground  from  the  25th 
of  March  next;  and  as  to  the  housings  mills  ^  and  Test  of  the 
premises^  from  the  1st  of  May  next;  under  one  entire  rent, 
viz.  a  yearly  rent  payable  at  Pentecost  and  Martinmas,  the 

7  Recof^ised  in  Doe  ▼.  Watkms,  7     z  Doey.Watkioi  and  another,  7  East, 
£ast>55i.  551. 
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first  payment  to  be  made  at, Pentecost  then  next.  A  notice 
to  quit  was  served  on  the  defendants,  on  the  28th  of  Septem«* 
ber,  1804,  to  quit  at  the  expiration  of  the  then  current  year 
of  their  holding.  It  was  objected  that  the  notice  was  insuf- 
ficient, on  the  ground  that  the  substantial  time  of  entry  was 
either  the  25th  of  December,  whence  the  lirst  holding,  as  to 
the  meadow  ground,  was  to  commence ;  or  from  Martinmas 
preceding,  the  rent  being  reserved  at  Pentecost,  and  Martin- 
mas, and  the  first  half  year  yiteg  payable  at  Pentecost.  But 
the  court  overruled  the  obj£tion,  and  held  the  notice  to  be 
sufficient ;  Grose,  J.  observing,  that  it  was  right  to  adhere  to 
the  rule  laid  down  in  Doe  v.  Spence,  which  was  founded  in 
good  sense  and  convenience,  that  the  half  year's  notice  to  quit 
should  be  given  with  reference  to  the  substantial  time  of  entry 
of  the  tenant,  and  when  that  was,  must  depend  on  what  was 
the  substantial  part  of  the  thing  demised,  whereon  the  tenant 
enters.  In  the  present  case,  the  substantial  part  of  the  demise 
was  the  house  and  manufacturing  buildings,  &c.  on  which  the 
tenant  was  to  enter  on  the  1st  of  May ;  that,  therefore,  was 
the  substantial  day  of  entry.  Le  Blanc,  J.  added,  that  the 
substantial  time  of  entry  was  not  necessarily  to  be  collected 
from  the  rent  days,  though  it  happened  in  the  case  of  Doe  v, 
Spence,  that  the  tenant  entered  on  the  substantial  part  of  the 
premises  on  the  day  froin  which  the  rent  was  reckoned. 

It  is  a  question  of  fact  for  the  jury  to  decide,  which  is  the 
principal  and  which  the  accessorial  subject  of  demise*. — ^Thia 
being  found,  the  judge  may  then  determine,  whether  the  no- 
tice to  quit  has  been  given  in  due  time. 

Requisites  of  Notice. — With  respect  to  the  notice  to  quit^ 
it  may  be  observed,  that  although  a  paroljaotige  is  sufficient^, 
jet  it  is  more  adviseable  to  give  a  written  notice.  The  terms 
in  which  the  notice  is  expressed  should  be  clear  and  definite, 
in  order  to  avoid  any  objection  on  this  ground  at  the  trial  of 
the  ejectment;  for  it  has  been  holden«,  that  where  anirregu-i 
lar  notice  is  given,  it  is  not  incumbent  on  the  party  served 
Avith  it,  to  make  an  objection  to  it  at  the  time  of  service ;  it  is 
sufficient  if  he  object  to  it  at  the  trial.  The  courts,  however, 
seem  to  listen  to  these  objections  with  reluctance,  and  wrll,  if 
possible,  so  construe  the  notice  as  to  give  eflect  to  if.  Hence, 
"  I  desire  you  to  quit,  &c.  or  I  shall  insist  on  double  rent ;" 
has  been  holden  a  good  notice%    So  upon  a  taking  from  old 

a  Doe  on  d.  of  Heapy  ▼.  Howard,  i|        T.  R.  361.    But  lee  Deed.  Leicea« 
East,  49«.  tcr,  s  Taunt.  109. 

b  Per  Lord  Elleaborough,  C  J.  in  Doc  d  See  Doc  v.  Ai*cher,  1 4  East,  245. 

d.  Ld.  Macartney  y.  Crick,  5  E»p.  0  Doe  d.  Matthews  v.  il4C)csop,Poiif,* 
N.P.C.  197.  175. 

c  Oakapple  d.  Green  v.  CopQus,  4 


EJECTMEISTT.  61S    : 

I  Michaelmas  to  old  Michaelmas,  a  notice  to  quit  at  Michael-^ 

mag  will  be  sufficient^  at  least  if  it  be  proved,  that  the  te- 
nancy commenced  at  old  Michaelmas ^.  bo  a  notice  delivered 
at  Michaelmas,  1796,  "  to  quit  at  Lady  Day  which  will  he 
in  the  year  1795,"  wasac^judged  to  be  good ;  for  the  intention 
is  clear,  and  the  words,  "  in  the  year  1795,"  may  be  reject- 
ed **.  So  a  notice  to  quit  at  the  expiration  of  the  current  year 
of  the  tenancy,  which  shall  expire  next  after  the  end  of  one 
half  year  from  the  date  of  the  notice,  is  sufficient,  although 
no  particular  day  is  mentioned*.  It  is,  however,  essentially 
necessary,  that  the  notice  should  be  to  quit  at  the  expiration 
of  the  current  year  of  the  tenancy ;  that  is,  if  the  defendant 
hold  from  Michaelmas,  the  notice  must  be  given  half  a  year 
before  Michaelmas,  to  quit  at  Michaelmas ;  if  from  Lady 
Day,  at  Lady  Day,  &c. ;  for,  if  a  notice  to  quit  at  Midsum- 
mer be  given  to  a  tenant  holding  from  Michaelmas,  or  vice 
veuSy  it  will  be  insufficient*^;  and  a  notice  to  quit  at  a  partis 
cular  day  is  not  prima  facie  evidence  of  a  holding  from  that 
day*,  though  a  contrary  doctrine  was  formerly  holden**,  un- 
less itjg_fprvpfl  pe£spnally  on  the  tenant,  who  makes  noob- 
jjectioaat  the  tii^^  In  a  case  ivhefe  the  notice  (which  was 
d^lirSeSTon^ffie  29th  of  September)  was  to  quit  on  the  25th  of 
March,  or  the  8th  day  of  A  pril,  next  ensuing,  defendant  hav- 
ing objected  to  it  on  the  ground  that  it  did  not  express  with 
sufficient  accuracy  the  end  of  the  tenancy,  and  the  time  when 
the  defendant  was  to  quit,  and  that  at  all  events  it  was  incum- 
bent on  the  lessor  of  the  plaintiff  to  shew  that  the  defendant's 
tenancy  commenced  either  on  the  25th  of  March  or  8tli  of 
April,  Lord  Kenyon,  C.  J.  ruled  the  notice  to  be  sufficient, 
and  that  the  onus  of  proving  the  commencement  of  his  tenancy 
lay  on  the  defendant*.  N.  In  this  case  the  demise  was  laid 
on  a  day  subsequent  to  the  8th  of  April.  It  will  be  proper 
to  remark,  that  where  the  tenant,  being  applied  to  by  his 
landlord  respecting  the  commencement  of  his  holding,  informs 
him  that  it  began  on  a  certain  day,  and  the  landlord  gives  the 
tenant  a  notice  to  quit  agreeably  to  the  information  received  >*, 

f  Per  Heatfi,  J.  Gloucester  Suiti.  Ass.  I   q  Camp.  N.  P.  C.  359.  n.  I>oe  d.  Ath 

1800.     Wooiif.  Land  Ik  Ten.  p.  394.  ▼.  Culrert,  s  Camp.  N.  P.  C.  388. 

3d  ed.  m  Ooe  d.  Puddicombo  v.  Harris,  per 

%  Do«  d.  Hinde  w.  Vince,  3  Cnrnp.  N.  Fyre,    Baroii,   Dorset    Sum.     Aes. 

P.  C.  256.  per  Sr.  A.  Mt.  Donald,  1784.  1  T.  R.  i(»i. 

C.  B.  aadS.  P.  per  Lord   Etleiibo-  n  Doed.  Ciargeti  v.  Forster,  13  East, 

roo^hy  C.J.  iu  Doe  ¥.  Broukes,  2  405.  Thoiu.ns  r.  Tbomas,  2  Camp. 

Camp.  iN.  P.  C.  «57.  n.  N.  P  C.  647. 

h  Doe  d.  D.  of  Bedford  r.  Kightley,  o  Doe  d.  M.itihewson  ▼.  Wrigkttnan, 

7T.  R.  63.  4  Esp.  N.  P.  C.  5.    But  see  Doer. 

i  3  Esp.  N.  p.  C.  sag*  Forstcr,  sup. 

k  Oakapple  d.  Green  v.  Copous,  4  T.  p  Due  d.  Eyre  t.  l^mblyy  3  £tp.  N< 

R.S61.  P.C.6d5. 
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the  tenant  will  be  precluded  from  contending  that  his  tenancy 
commenced  on  a  ditferent  day,  even  though  he  can  prove  that 
the  information  which  he  gave  his  landlord  proceeded  on  a 
mistake,  and  not  fit>m  an  intention  to  deceive* 

1/     A  receipt  for  rent  up  to  a  particular  day  is  prim£  facie 
.|  evidence  of  the  commencement  of  the  tenancy  at  that  day'. 

It  is  not  essentially  necessary  that  the  notice  should  be  di- 
rected to  the  defendant',  if  the  terms  of  it  shew  that  the  de- 
fendant is  tenant  to  the  plaintiff,  and  if  it  is  proved  to  have 
been  served  on  the  defendant  at  the  proper  time.  Neither  is 
it  necessary  for  a  landlord  to  give  notice  to  any  one  but  his 
own  tenant",  although  such  tenant  may  have  underlet  part  of 
the  demised  premises.  A.  tenant  from  year  to  year*  to  B., 
from  Michaelmas,  1801,  underlet  part  of  the  premises  to  C. 

A,  without  receiving  any  reo^ular  notice  to  quit,  from  B., 
agreed  to  give  him  up  possession  at  Michaelmas,  1810,  and 

B.  then  took  possession  of  all  that  A.  had  continued  to  occu- 
py; but  C.  having  before  refused  to  deliver  his  part,  was 
served  in  the  February  preceding,  with  a  notice  to  quit  at 
Michaelmas,  1810,  from  B.,  to  whom  he  had  never  paid  rent» 
or  otherwise  acknowledged  as  his  immediate  landlord,  but 
had  paid  his  rent  to  A.  up  to  Michaelmas,  1808,  and  had 
tendered  him  the  rent  which  had  accrued  since  that  time, 
which  A.  had  refused  to  receive.  B.  brought  an  ejectment 
against  C. ;  it  was  holden,  that  the  notice  was  insufficient, 
B.  not  having  given  any  regular  notice  to  A.  his  immediate 
tenant ;  and  A.  not  having  given  any  such  notice  to  C. ;  for 
without  one  or  other  of  such  notices,  C.'s  interest  in  the  part 
underlet  continued.  Lord  EUenborough  observed,  "  that  a 
tenancy  from  year  to  year  was  determinable  either  by  a  regu- 
lar notice  to  quit ;  or,  he  might  say,  for  the  purpose  of  tnis 
case,  by  a  surrender  of  a  part  of  the  premises  in  the  name  of 
the  whole ;  but  A.  had  not  done  even  that ;  for  he  merely 
ceased  to  reside  on  the  part  which  he  had  retained  in  his  own 
f>osse8sion,  without  making  a  surrender  in  the  name  of  the 
whole.  But  while  he  was  tenant  from  year  to  year  of  the 
whole,  he  let  off  a  part  to  the  defendant;  and  nothing  has 
been  done  to  put  an  end  to  the  tenancy  as  to  that  part."  Evi- 
dence that  the  notice  was  delivered  and  explained  to  the  ^er- 

'  vant  of  the  tenant  at  his  dwelling  house,  though  such  dwel- 
ling house  be  not  situated  on  the  demised  premises,  is  pre- 

4|  Per  Lord  Ellenborouffh,  C.  J.  in  1>oe  s  Roe  w.  Wi|;gi,  Q  Boa.  &  Pull.  N.  R.^ 

d.  Caitletoii  v.  Samuel,  5  Esp.  N.  P.  23o.    See  also  3  Taunt.  9s. 

C.  174.  t  Pleasant   d.  fiaytoD  ▼.  Benton^  |4 

f  Doe  d.  Mattbewaon  r.  Wrigbtmao,  £ast,  934. 
4  Esp.  N.  P.  C.  ».            / 
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sumptive  evidence  that  the  notice  came  to  the  hands  of  tlie 
tenant*,  the  servant  not  being  called.  But  evidence  of  the 
notice  having  been  left  at  the  tenant*ft  house',  without  farther 
proof  of  its  having  been  delivered  to  a  servant,  who  is  not 
called,  or  that  it  came  to  the  tenant's  hands,  is  not  sufficient. 
Evidence  of  the  notice  being  served  on  the  premises^,  on  one 
of  two  joint^tenants,  who  resided  on  the  premises,  is  pre- 
sumptive evidence  that  tlie  notice  reached  the  other  joint  te* 
nant;  who  resided  elsewhere.  A  lease  contained  a  proviso 
making  it  determinable  by  a  notice  in  writing  given  by  the 
lessor  or  his  executors  under  his  or  their  respective  hands* 
Holden*  that  a  notice  signed  by  two  only  of  three  executors 
of  the  lessor  to  whom  he  had  bequeathed  the  freehold  as 
joint-tenants,  expressing  the  notice  to  be  given  on  behalf  ot 
themselves,  and  the  3d  executor,  was  not  good.  Neither 
could  such  notice  be  sustained  under  the  general  rule  ot 
law  that  one  joint-tenant  may  bind  his  companion  by  an  act 
done  for  his  benefit ;  for  non  constat  that  the  determination 
of  the  lease  was  for  the  benefit  of  the  co-joint-'tenant,  which 
it  was  incumbent  on  the  party  who  wished  to  avail  himself  ot 
it  to  prove.  And  the  notice  to  quit  being  such  as  the  tenant 
was  to  act  upon  at  the  time,  no  subsequent  recognition  ol^ 
the  third  executor  would  make  it  good  by  relation:  nor 
was  his  joining' in  the  ejectment  evidence  of  his  original 
assent  to  bind  the  tenant  by  the  notice. 

WavtT  of  Nortec— Where  a  notice  to  quit  has  been  given, 
the  lessor  must  be  careful  not  to  do  any  act  which  may  be 
construed  as  an  affirmance  of  the  tenancy  and  a  waver  of  the 
notic-e.  A  distress  for  rent,  which  accrued  after  the  expira- 
tion of  the  time,  at  which,  by  the  notice,  the  tenant  is  to 
quit,  is  an  acknowledgment  of  the  tenancy* ;  so  is  the  accept- 
ance of  rent  so  due^ ;  but  it  shall  be  left  to  the  juiy  to  say 
whetlier  the  money  received  were  received  as  rent;  for 
whether  it  sh^U  be  a  waver  of  the  notice  depends  on  the  in- 
tention of  the  parties,  which  is  a  matter  of  tact  to  be  left  to 
thejury*(15). 

Q  Jones  d.  Griffiths  t.  Marsh,  4  T.  R.        and  another,  5  Esp.  N.  P.  C.  196. 

464.  S.  P.  Ellenborongh,  C.  J. 

X  Doe  d.  Baroit  r.  Lucas,  5  Esp.  N.  z  Ri^ht  ▼.  CttthcH,  5  East,  491. 

P.O.  153.  a  Word  v.  WiUinpile,  ]  H.  Bl.  311. 

y  DoeT.  Watkias  and  another, 7  East,  b  Goodright  d.  Charter  v.  Coidweni^ 

S51.  Doe  d.  Ld.  Af  acnrtuey  v.  Crick        6  T.  R.  419. 

G  live  ▼.  Batten^  Cowp.  343* 


(15)  In  the  case  of  a  tenancy  from,  year  to  year,  if  at  the  expi- 
ration of  the  year,  the  landlord  consents  to  accept  another  person 
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Ejectment  for  recovering  possession  of  a  faring  tried  hefort 
Lawrence,  J.  at  Salop  Sum.  Ass.  1801.  I'he  farm  consisted 
of  lands  of  different  descriptions,  to  be  quitted  at  different 
times;  the  arable  on  the  29th  of  September,  1800;  the  pas- 
ture and  meadow  on  the  30th  of  November ;  the  dwelling 
house,  &c.  on  the  1st  of  May,  1801.  The  lessor,  ,on  the  2l8t 
of  March,  1800,  served  the  defendant  with  a  notice  to  quit 
the  farm  at  the  several  times  above  stated ;  and  the  defendant 
not  having  quitted  the  arable  on  the  29th  of  September,  or 
the  meadow  and  pasture  on  the  30th  of  November,  the  lessor 
brought  his  ejectment ;  pending  which,  he  delivered  to  the 
defendant  another  notice  (16),  dated  the  20th  of  March,  1801, 
to  quit  the  messuage  and  dwelling  house,  &c.  together  with 
the  lands,  &c.  to  wit,  the  arable  on  the  29th  of  September, 
1801 ;  the  meadow  and  pasture  on  the  30th  of  November, 
1801 ;  the  dwelling  house,  &c.  on  the  1st  of  May,  1802.  It 
was  objected  at  the  trial,  that  the  second  notice  was  a  waver 
of  the  first,  being  a  recognition  of  the  tenancy  Mill  subsisting ; 
but  the  learned  judge  overruled  the  objection,  and  a  verdict 
was  found  for  plaintiff.  The  court  (after  argument  on  motion 
to  enter  a  nonsuit)  concurred  in  opinion  with  Lawrence,  J., 
observing,  that  it  had  been  admitted,  in  the  course  of  the  ar- 
gument, that  if  the  plaintiff  had  not  intended  that  the  second 
notice  should  operate  as  a  waver  of  the  first,  he  might  have 
so  explained  his  intention,  by  adding  that  the  second  notice 
was  to  enable  him  to  recover  the  premises  at  a  subsequent  as- 
sizes, if,  by  any  accident  he  should  fail  at  those  then  ensuing. 
And,  under  the  circumstances,  the  defendant  must  have  un- 
derstood, that  this  notice  was  given  for  that  purpose ;  and  it 
was  not  possible  for  the  defendant  to  suppose,  that  the  plain- 
tiff intended  to  wave  the  first  notice,  when  he  knew  the 
plaintiff  was,  on  the  foundation  of  that  notice,  proceeding  by 
ejectment  to  turn  him  out  of  the  farm  (17). 

d  Doe  d.  Williams  r.  Hampbreyi,  s  East' i  R.  1237* 


as  his  tenant,  the  first  tenant  is  thereby  discharged,  although  h^hat 
not  given  any  notice  to  quit,  or  made  any  surrender  in  writing  of 
his  interest.     Sparrow  v.  Huwkes,  2  Esp.  N.  P.  C.  605. 

(1 6)  The  second  notice  was  copied  verbatim  from  the  first,  with 
the  alteration  only  of  the  dates;  and  the  reason  suggested  at  the 
bar,  why  it  was  given,  was,  because  the  person  who  was  to  prove 
the  service  of  the  first  notice  was  dangerously  ill,  and  it  was  appre« 
bended,  that  the  lessor  would  not  be  able  to  prove  the  notice. 

(17)  In  Messenger  v.  Armstrong,  1  T.  R.  S3,  which  was  an  ac- 
tion for  double  the  yearly  value,  it  appeared  that  the  defendant  was 


EJECTMENT.  677 

Where  rent  is  usually  {>aid  at  a  banker's,  if  the  banker, 
i^ithout  any  special  authority,  receives  rent  accruing  after  ex- 
piration of  notice  to  quit,  it  will  not  cerate  as  a  waver®. 

And  here  it  may  be  proper  to  take  notice  of  a  doctrine  ana- 
logous to  the  subject  of  the  preceding  remarks,  viz.  that  ac- 
ceptance' of,  or  a  distress*  for,  rent  due  after  condition 
broken,  with  notice ^f  the  breach,  is  a  waver  of  thfe  for- 
feiture.    -^ ""  -      - 

Ejectment,  by  a  landlord,  against  his  tenant'^,  on  a  proviso 
for  re-entiy  for  non-payment  of  rent  arrear :  it  appeared,  that 
the  lessor  had  brought  covenant  for  half  a  year's  rent,  due  on 
^  day  subsequent  to  the  day  of  the  demise  laid  in  the  declara- 
tion- in  ejectment,  and  a  rule  had  been  obtained  to  pay  the 
rent  arrear  into  court  in  that  action ;  it  was  holden,  that  the 
plaintiff  had  waved  the  right  of  entry  for  the  forfeiture ;  be- 
cause, by  bringing  the  action  of  covenant  on  the  lease,  he  ad- 
mitted the  defendant  to  be  tenant  in  possession  by  virtue  of 
the  lease ;  and  the  tenant  having  brought  the  money  into 
court  was  equivalent  to  acceptance.  The  law  will  always 
incline  against  forfeitures,  as  courts  of  equity  relieve  against 
them. 

But  acceptance  of  rent,  toiihoui  notice  of  forfeiture,  will 
not  amount  to  a  waver^. 

A  landlord  of  premises,  about  to  sell  them,  gave  his  tenant 
notice  to  quit,  on  the  11th  of  October,  1806,  but  promised 
him  not  to  turn  him  out*  unless  they  were  sold ;  and  not 

9  Doe  r.  Calvert,  9  Camp.  N.  F.  C.    h  Roe  d.  Crompton  r.  Minshal,  B.  R. 

387.  E.  33  G.2.  Bull.  N.P.ga.  and  MSS. 

f  Goodright    d.    Walter  y.  Davids,    i  Gregson  ▼.  HarriBon,  9  T.  R.  435. 

Cowp.  803.  k  Whiteacre  d.   Bonlt  v.  Symondt, 

1^  Adm.  Greenes  caee,  Cro.  Eltz.  3.  10  Ea^,  13.    See  also  Doe  d.Lce^ 

son  T.  Sayer,  3  Camp.  N.  P.  C.  8. 


tenant  to  the  plaintiff,  under  a  demise  for  three  years,  from  Whit^ 
suntide,  1781.  Two  months  previously  ta  Whitsuntide,  1784, 
plaintiff  gave  the  defendant  notice  to  quit  at  that  time«  Ailer  the 
expiratiou  of  this  notice,  viz.  on  the  3d  of  June,  1784,  the  plaintiff 
^vethe  defendant  another  notice  to  quit  at  the  Martinmas^  fol I ow«« 
iDg,  or  to  pay  double  rent*  It  was  contended,  that  the  first  notice 
was  waved  by  the  second ;  but  4he  objection  was  overruled ;  Lord 
Mansfield,  C.  J.  observing,  that  where  a  term  is  to  end  on  a  precise 
day,  there  is  not  any  occasion  for  a  notice  to  quit ;  that  here  it  ended  at 
Whitsuntide ;  that  the  meaning  of  the  first  notice  was,  1h;it  if  the 
tenaot  did  not  quit,  the  landlord  would  insist  on  double  i'  nt;  and 
thesecopd  notice  only  expressed  what  was  meant  by  the  tirst.  See 
Doe  d.  Digby  v.  Steel,  3  Camp.  N.  P.  C.  1J7. 
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being  sold  till  Febniaiy  ISO?,  the  tenant  refused  on  demand 
to  deliver  up  possession;  and  on  ejectment  brought,  laying 
the  demise  on  the  12th  of  October,  1806,  it  was  holden^  that  • 
the  promise,  which  was  performed,  was  no  waver  of  the  no- 
tice, nor  operated  as  a  licence  to  be  on  the  premises  other- 
wise than  subject  to  the  landlord's  right  of  acting  on  such  no- 
tice, if  necessary ;  and,  therefore,  that  the  tenant,  not  having 
delivered  up  possession  on  demand,  after  a  sale,  was  a  tres- 
passer from  the  expiration  of  the  notice  to  quit.  ( 

Acceptance  of  rent,  as  rent  by  a  remainder  man,  will  not 

>  amount  to  a  confimiation  of  a  lease  void  as  against  him';  but 

it  is  an  admission  of  a  tenancy  from  year  to  year,  and  the 

lessee  will  thereby  be  entitled  to  half  a  year's  notice  to  quit". 

In  order  to  raise  an  implied  tenancy  ■  from  the  receipt  of 
yent,  it  must  appear  that  the  rent  was  paid  and  received,  as 
between  landlord  and  tenant,  so  as  to  raise  a  presumption  of 
an  agreement  for  a  tenancy*from'year  to  year,  and  not  as  in 
the  case  of  a  conventionary  rent,  where  the  payment  is  made 
with  reference  to  a  supposed  tenancy  of  another  kind. 

Where,  however,  tenant  in  tail^  had  received  an  ancient 
rent  of  1/.  18^.  6d.  from  the  lessee  in  possession,  under  a 
void  lease,  granted  by  tenant  for  life  under  a  power,  the  rack 
rent  value  pf  which  was  30/.  a-year,  it  was  holden,  that  such 
tenant  in  tail  could  not  maintain  an  ejectment  laying  his  de- 
mise on  a  day  before  the  delivery  of  the  declaration,  without 
giving  the  lessee  some  notice  to  quit,  so  as  to  make  him  a 
trespasser  at  the  time  of  the  action  brought,  after  such  recog- 
nition of  a  lawful  possession,  if  not  as  tenant  from  year  to 
year,  at  least  as  tenant  $it  will. 

An  indenture  of  lease  contained  a  general  covenant  to  re- 
pair, and  a  further  covenant  that  the  tenant  should,  within 
three  months  after  notice,  repair  all  defects,  of  which  notice 
had  been  given.  The  lease  contained  the  usual  clause  of  re- 
fntrj\ — It  was  holden'  that  the  landlord,  who  had  served 
a  notice  of  repair,  might  maintain  ejectment,  before  the  ex- 
piration of  the  threfi  months,  for  a  breach  of  the  general  co- 
venant to  repair;  for  the  notice  was  not  any  waver  of  the 
forfeiture. 

m 

Where  Notice  to  quit  is  uot  required.'r^The  doctrine  relative 
to  notices  to  qu^t  is  only  applicable  to  those  tenancies,  where 


1  Dou];^.  r>i.  Cowp.  90i.  483.  o  Denn  d.  Bnine  v.  Rawlins,  loEasI 

m  Do«  d.  Martin  ▼.  Walts,  7  T.  R.  83.  96 1. 

n  Right  V.  Bawden,  3  East,  360.    See  p  Roe  «^  Goatfy  r.  P^inf,  3  Ctrop.  N. 

also  10  East,  168, 9.  Doe  T.  Quigley,  f.  C.  520^ 

d  Camp.  N.  P.  C.  505. 
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the  tbooe  of  quitting  is  not  agreed  upon  between  the  parties; 
for,  where  a  lease  is  determinable  on  a  certain  event,  or  at  a 
.  fixed  time,  it  is  not  necessary  to  give  such  notice,  both' parties 
being  apprized  of  the  determination  of  the  term  (18).— 
Neither  is  such  notice  necessary  in  a  case  where  the  posses- 
sion is  adverse^,' or  where  the  relation  of  landlord  and  tenant 
does  not  subsist ;  e.  g.  if  the  tenant  has  attorned  to  some  other 
person,  or  done  some  other  act  disclaiming  to  hold  as  tenant 
to  the  landlord '.  But  if  the  acts  done  by  the  tenant  do  not 
amount  to  a  disavowal  of  a  landlord's  title,  then  the  tenant  is 
entitled  to  notice. 

Amortga^or  in  possession,  being  only  tenant  by  suiTerance,^  ^ 
is  not  entitled  to  a  notice  to  quit ;  and  consequently  if  a  mort- 
gagor lets  another  person  into  possession,  as  tenant  from  year 
to  year,  such  tenant  is  not  entitled  to  a  notice  to  quit  either 
from  the  mortgagee',  or  his  assignee ^  and  this  rule  holds, 
although  the  tenant  has  been  let  into  possession  before  the  as- 
signment of  the  mortgage. 

A.  agreed  to  demise  a  house  to  B.,  during  the  joint  lives 
of  A.  and  B. ;  B.  entered  in  pursuance  of  the  agreement, 
and  before  any  lease  was  executed,  died*;  after  which  B.'s 
executor  took  possession  of  the  house;  it  was  holdeu,  that 
A.  might  maintain  ejectment  against  the  executor,  without  a 
notice  to  quit ;  because  the  death  of  B.  determined  his  interest^ 
and  consequently  there  was  not  any  interest  vestCKl  in  the 
executor. 

Where  a  person  obtains  possession  of  a  house  without  the 
privity  of  the  landlord,  and  afterwards  a  negociation  takes 
place  for  a  lease,  upon  the  terms  of  which  the  parties  even- 
tually differ,  a  notice  to  quit  is  not  necessary*.    So  where  a 

q  Doc  ▼.  Williams,  Cowp.  692'  t  Thunder  d.    Weayer   ▼.    Belcher, 

r  Thro|^orton  y.  Whelpdate,  H.  9.        a  East,  449. 

G.  3.  Bull.  N.  P.  96.  Doe  v.  Pa».    n  Doe  d.  Broomfield  t.  Smith,  6  East, 

q«ali,  Peafce*s  N.  P.  C.  igS.  530. 

8  Kcecb  y.  Hall,  Do«i;.  32.  x  Doe  d.  Knij^ht  y.  Quigley,  8  Camp, 

N.  P.O.  505. 


(18)  *^  If  tbere  be  a  lease  for  a  year»  and  by  consent  of  both 
parties,  the  tenant  continue  in  possession  afterwards,  the  law  implies 
a  tacit  renovation  of  the  continct.  They  are  supposed  to  have  re- 
newed the  old  agreement,  which  was  to  hold  for  a  year.  But  then 
it  is  necessary,  for  the  sake  of  convenience,  that,  if  either  party 
should  be  inclined  to  change  his  mind*  he  should  give  the  other, 
half  a  year's  notice  before  the  expiration  of  the  next  or  any  follow- 
ing year."    Per  Ld.  Mansfield,  C.  J.  in  Right  v.  Darby,  1  T.  R. 
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person  enters  undef  an  agreement  for  a  lease,  withont  a  stu 
pulation  that  in  case  a  lease  is  not  executed  he  shall  hold  for 
one  year  certain,  if  a  lease  be  tendered  to  the  occupier  and 
he  refuses  to  execute  it,  the  lessor  may  eject  him  without  any 
notice  to  quit'.  But  where  the  lessor  of  the  plaintiiF  had  put 
the  defendant  into  possession  under  an  affreement  for  the  pur- 
chase of  the  land,  it  was  holden*,  that  he  could  not  without 
a  demand  of  the  possession  again,  and  a  refusal  bjr  the  de- 
fendant, or  some  wrongful  act  by  him  to  determine  his  lawful 
possession,  treat  the  defendant  as  a  wrong-<ioer  and  a  tres- 
passer, as  he  assumed  to  do  by  his  declaration  in  ejectment. 
The  defendant's  confession  of  a  lease  from  the  lessor  to  the 
plaintiff,  under  the  common  rule,  is  not  sufficient  to  determine 
the  possession ;  for  the  rule  is  only  entered  into  after  the  de^ 
livery  of  the  declaration  in  ejectment,  and  can  never  prove 
that  the  defendant  w^s  &  trespasser  before  that  time. 


VI.  Of  the  Mode  of  proceeding  in  Ejectment ^  an4 

heiein  of  the  Declaration. 

The  mode  of  proceeding  in  the  action  jof  ejectment  no?^ 
in  use,  is  not,  as  in  other  actions,  by  suing  out  a  writ ;  but 
A*»  the  party  claiming  title,  before  the  essoign  day  of  the 
term,  serves  a  copy  of  a  declaration,  with  a  notice  subscribed, 
upon  B.  the  tenant  in  possession  of  the  lands  or  tenements ; 
or,  if  there  be  several  tenants,  on  each^  of  them. 

The  declaration  states  that  A.  on  a  certain  day,  (that  is, 
some  day  after  A/s  title  to  the  land,  &c.  ficcrued),  demised 
to  John  Doe  two  messuages,  one  hundred  acres  of  land,  &c. 

situate,  &r.  for  the.term  of  r ! —  years,  by  virtue  of  which 

demise  the  said  John  Doe  entered  and  was  possessed,  until 
Richard  Roe  afterwards  ejected  him. 

Such  is  the  outline  of  the  declaration,  which  is  for  the 
most  part  a  fiction ;  for,  except  in  a  few  instances,  there  is 
neither  lease,  eptry,  nor  ouster^  and  the  parties,  viz.  the 
plaintiff,  and  the  defendant,  the  ejector,  usually  termed  the 
casual  ejector,  are  fictitious  persons.    In  some  respects,  how^ 

y  Per   Curiam,    Hegan   ▼.  Johnson,    z  Right  d.  Lewis  7.  Denrd,  is  £a!^t| 
^  9  Taunt.  148.  See  also  Doe  d.  Lee-        2to. 
eon  > .  b'ayor,  3  Camp.  ^.  F.  C.  8.         a  Bull.  N.  P.  98. 
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ever,  care  and  accuracy  are  necessary  in  framing  this  decla- 
ration; as,  1st,  The  venue  must  be  laid  in  the  county  in 
which  the  lands  lie;  for  this  is  a  local  action.  2d,  If  there 
be  several  lessors,  the  demise  stated  in  the  declaration  must 
be  such  as  their  title  will  warrant;  as  if  the  lessors  of  the 
plaintiff  be  joint-tenants^  or  parceners  (IP),  the  declaration 
must  allege  a  joint  demise ;  ii  tenants  in  common,  a  several 
demise  by  each  of  their  several  parts*  (20).    In  the  latter 

b  BttU.  N.  P.  107-  Healherlcy  r.  Weston,  s  WiU.  932. 

c  9ff antic  v.  Wotruigton,Cro.  Jac.  166.        S.  F. 
Bifoor  T.  Thursdeti,  Show.  349. 


(19]  In  an  action  of  ejectiojirma^  a  leage  was  made  by  two  par* 
ceners,  and  it  was  declared  quod  dimiserwit:  an  exception  was 
taken,  on  the  ground,  that  the  lease  was  the  se\^era1  lease  of  each 
of  them  for  her  moiety,  and  holden  goo<l.  Moor,  682.  pi.  939. 
This  case  was  denied  by  Holt,  C.  J.'in  Ld.  Raym.  7^6.  who  ruled, 
that  parceners  might  join  in  ejectment.  Holt's  opinion  is  con- 
firmed by  a  passage  in  I  Inst.  180,  b.  where  it  is  said,  that  joint- 
tenants  must  jointly  implead,  and  jointly  be  impleaded  by  others, 
which  property  is  common  between  them  and  parceners  ;  and  Holt's 
opinion  is  adopted  in  BuUer's'N.  P.  I07.  ft  is  corroborated  by 
ine  following  position  in  I  Rol.  Ab.  878.  pi.  5.  If  two  p^rcen^ 
ioin  in  a  lease  for  years  by  indenture,  this  is  but  one  lease ;  for  they 
have  not  several  frank-tenements,  but  shall  join  in  an  assize.  And 
in  S  ted  man  v.  Bates,  Ld.  Raym.  64.  it  was  holden  that  parceners 
must  join  in  an  avowry  for  rent  arrear. 

(20)  '^  Declaration  in  ejectment  was  of  a  joint  demise  of  A.  and 
B.,  and  on  the  evidence  it  appeared  that  they  were  tenants  in  com* 
men ;  the  plaintiff  failed.*'  M.  3  Jac.  Blackasper's  case.  Noy, 
n.  43.  Hal.  MSS.  See  No}^  13.  cited  in  Hargrave's  n«  (7)  1  Inst. 
45.  a.  But  payment  of  rent  to  the  agent  of  A.  B.  C.  is  an 
admission  that  the  party  holds  under  A.  B.  C.  jointly,  and  will 
support  a  joint  demise,  unless  it  be  expressly  proved  that  they 
were  entitled  in  a  different  manner.  Doe  d.  Clarke  and  others  v. 
Grant,  le  East,  221.  See  also  Doe  v.  Read,  12  East,  57.  In 
Roe  d.  Raper  v.  Lonsdale,  1 2  East,  39.  it  was  holden  that  a  copy- 
bold  descending  by  custom  to  all  the  children  equally  of  the  tenant 
last  seised,  one  of  the  joint-tenants  might  maintain  ejectment  on 
his  single  demise  for  his  own  share.  In  Doe  d.  Lulha^n  v,  Fenn, 
3  Camp.  N.  P.  C.  19O.  Lord  Ellenborough,  C.  J.  held,  that  in 
ejectment  00  the  several  demises  of  three  persons,  each  demise  being 
of  the  whole,  the  lessors  of  tlfe  plaintiff  yrere  entitled  to  a  verdict, 
upon  evidence,  that  they  had  jointly  granted  a  lease  to  the  de- 
fendant under  w4iich  he  had  paid  rent,  but  which  had  expired. — 
N,  It  was  objected,  that  it  must  be  taken  that  the  lessors  of  the 
plaintiff  were  joint-tenants,  and  as  there  was  not  any  joint  demise, 
the  plaintiff  could  not  recover,  but  Lord  Ellenborough  overruled  the 
objection.     See  Worrall  v.  Beck,  M.  3  Geo.  2.  cited  1  Wils.  J. 
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case.the  declaration  must  contain  as  many  counts  as  there  art 
tenants  in  common  lessors  of  the  plaintiff.  But  tenants  in 
common  may  join  in  a  lease  to  a  third  person,  and  then  the 
declaration  may  state  a  demise  by  such  lessee.  3d,  The  day, 
on  which  the  aemise  is  stated  to  have  been  made,  must  be 
some  day  after  the  title  of  the  lessor  of  the  plaintiff  accrued ; 
otherwise  the  plaintiff  will  be  nonsuited ;  for  not  being  en« 
titled  to  the  possession  he  cannot  make  a  lease.  Hence,  in  the 
case  of  a  fine  levied  with  proclamations,  where  an  actual 
entry  is  jiecessaiy  to  complete  the  lessor's  title,  the  demise 
must  be  laid  on  a  day  subsequent  to  the  entry  ^  But  the  sur- 
renderee of  a  copyhold  estate,  after  admittance^  may  maintain 
an  ejectment  agamst  the  surrenderor,  on  a  demise  laid  on  a 
day  between  the  times  of  surrender  and  admittance ;  because, 
as  against  all  pi^rsons,  but  the  lord,  the  title  of  the  surren- 
deree, after  admittance,  is  perfect  as  from  the  time  of  the 
surrender,  and  shall  relate  back  to  it*.  So  in  ejectment  by 
an  administrator,  the  demise  may  be  laid  on  a  day  after  the 
intestate's  deaths  but  before  administration  granted ;  for  the 
administration,  when  granted,  will  relate  back,  and  shew  the 
title  to  have  been  in  the  administrator  from  the  death  of  the 
intestate.  But  the  bargain  and  sale  by  the  commissioners  tb 
the  assignees  of  a  bankrupt,  of  the  bankrupt's  freehold  lands, 
does  not  relate  to  the  act  of  bankruptcy  so  as  to  vest  the  title 
in  the  assignees  from  that  time,  and,  therefore,  in  ejectment 
by  the  assignees  upon  a  demise  laid,  after  the  act  of  bank- 
rupts^ but  before  tne  bargain  and  sale,  it  was  adjudged  ill^ 
4th,  "The  demise  may  be  for  any  number  of  years ;  this  part 
of  the  declaration  bemga  fiction,  it  will  not  be  any  objection 
that  the  lessor  of  the  plaintiff  had  not  power  to  grant  a  term 
of  equal  duration  with  that  alleged.  Hence,  tenant  from 
year  to  year,  may  declare  on  a  demise  for  seven  years'.  Care 
should  be  taken  that  the  term  stated  be  long  enough  to  admit 
of  the  plaintiff's  recovering  possession  before  it  expires  (21 }» 

<1  Berrington  y.  Parkbunt,  Str.  1086.  f  Doe  d.  Esdaile  y.  Mitcbell,  t  M.  & 
e  Hold&st  y.  Claphm'm,  i  T.  R.  6oo.  S.  446. 

g  Doe  f .  Porter,-3  T.  R.  13. 


(21)  But  the  courts  have  been  vevy  liberal  in  permitting  plain- 
tiffs to  amend  in  this  instance.  In  the  case  of  Power  d.  !Qojce  and 
another  v.  Rowe,  (in  Ireland,  Pasch.  1802.)  the  term  expired^ 
whilst  the  case  was  depending  in  the  Exchequer  Chamber ;  tbe 
judgment  having  been  affirmedi  a  motion  was  made  to  enlarge  the 
term,  and  the  court  (Lord  Redesdale,  C.  assisted  by  the  chief 
justices)  on  the  authority  of  Dickens  v.  Greenvill*  Cartlu  3.  and 
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5th«  If  the  ^ectment  be  brought  by  a  corporation  aggregate* 
(22),  an  infant,  or  for  tithes^  the  declaration  ought  to  state 
that  the  demise  was  by  deed ;  and,  in  the  case  of  the  infant, 
it  ought  to  appear  that  some  rent  was  reserved ;  but  it  is  not 
necessary  that  the  deed  should  be  proved^  In  ejectment  for* 
tithes  the  declaration  ought  to  set  forth  the  nature  oi  the 
tithe*.  6th,  With  respect  to  the  description  of  the  thing  de« 
roised,  it  may  be  observed,  that  regularly  it  ought  to  be  made 
with  such  certainty,  that  the  sheriff  may  know^  from  an  in*- 
spection  of  the  record,  what  he  is  to  deliver  possession  of. 
But  the  strictness  of  this  rule  has  been  relaxed  in  many  in- 
stances, on  the  ground  that  the  sheriff  is  to  take  his  informa- 
tion from  the  |>arty  recovering  (23).  7th,  The  ejectment  or 
ouster  must  be  stated  to  have  been  made  after  the  commence- 
ment  of  the  supposed  lease :  but  it  is  not  necessary,  although 
usual^  to  meution  any  particular  day  "^^    It  is  sufficient,  if  it 

h  Cartb.  390.    This  omiMion  viU  be  k  Farley  ▼•  Wood^  1  Esp.  N.  P.  C.  199. 

aided  by  yerdict.    Bull.  N.  P.  98.  Kcnyon,  C.  J. 

i  SwadliDg  V.  Picri,  Cro.  Jac.  6i3.  1   Boll.N.  P.  99. 

Omiuion   curfd  by  yerdtct,  Part-  m  Merrelr.  Smitb,  Cro.  Jac.  311. 

ridge  ▼.  Ball,  Ld.  Raym.  136. 


Vi<»re  V.  HaydoQ,  Cowp.  841.  made  an  order  to  amend  the  record 
by  eniargiog  the  term.  A  writ  of  error  was  then  uued,  returuable 
10  parliament,  and  upon  the  record  so  amended  being  transmitted, 
the  pluntiff  in  error  complained,  by  petition,  to  the  House  of 
Lords  of  the  amendment  made  by  the  Court  of  Exchequer  Cham- 
ber as  an  alteration  of  the  record,  and  prayed  a  writ  of  certiorari 
to  be  directed  to  the  Court  of  Exchequer  C.  to  transmit  the  re* 
cord  in  its  original  form.  Upon  debate,  their  lordships  refused  the 
writ,  holding  the  amendment  to  have  been  properly  made,  and 
finally  affirmed  the  judgments  on  the  merits*  See  Lessee  of  Law- 
lorv.  Murrey,  I  Schoales  and  Lefroj*s  Rep.  81.  n.  (a.) 

(99)  A  corporation  aggregate  cannot  make  a  lease  for  years  with- 
out deed,  in  respect  of  the  quality  of  the  incorporation.   1 1nst.  85.  a. 

(23)  Ejeciio  firmm  of  30  acres  of  land  in  D.  and  S.  The  de- 
fendant was  found  guilty  of  10  acres,  and  as  to  the  residue,  not 
guilty' ;  and  it  was  moved,  in  arrest  of  judgment,  that  it  is  uncer- 
tain in  which  of  the  vills  this  land  lay,  ana  therefore  no  judgment 
can  be  given,  nor  any  execution.  But  the  objection  was  overruled ; 
and  it  was  adjudged  for  the  plaintiff;  for  the  sheriff  shall  take  his 
information  from  the  parity  for  what  10  acres  the  verdict  was.— 
Portman  v.  Morgan,  Cfro.  Eliz.  465.  See  also  to  the  same  e£Pect, 
Cottingbam  v.  Kiog»  1  Bnrft  693.  and  Connor  v.  West,  5  Burr. 
9673.  * 
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appear  on  the  face  of  the  declaration^  that  the  ouster  was  after 
the  term  commenced,  and  before  action  brought 

Of  the  Notice  subscribed  to  the  Declaration.—'To  the  de- 
claration is  subscribed  a  notice  to  the  tenant  in  possession, 
from  the  casual  ejector,  and  subscribed  with  his  name,  sig- 
nifying, that  unless  the  tenant  appear,  &c.  in  the  term  (24) 
next  ensuing  that  in  which  the  declaration  is  served,  and  by 
rule  of  court,  cause  himself  to  be  made  defendant,  in  the 
room  of  the  casual  ejector,  he  shall  suffer  judgment  to  be 
entered  agtiinst  him,  and  the  tenant  will  be  turned  out  of  pos- 
session. At  the  time  when  the  copy  of  the  declaration  and 
notice  is  delivered  to  the  tenant  in  possession,  he  must  be  in- 
formed of  the  nature  of  the  proceeding,  and  the  notice  should 
be  read  to  him,  or  the  substance  of  it  fully  explained.  The 
delivery  of  the  declaration  and  notice,  accompanied  with  the 
explanation  above-mentioned,  is  called  service  of  a  declaration 
in  ejectment. 


VIL  Of  the  Service  of  Declaration. 

The  tenant  or  tenants  in  possession  may  be  served  per- 
sonally at  any  place.  But  in  cases  where  tenant  in  posses-* 
sion  cannot  be  served,  service  on  the  wife  of  tenant  in  pos- 


(24)  This  is  th^  form  of  Doticeina  country  cause;  but  if  the 
lands  lie  in  Londcm  or  Middlesex,  regularly  the  notice  ought  to 
be  to  appear  on  the  first  day  of  the  term,  whether  the  proceedings 
are  by  bill  or  original.  By  the  6r8t  day  of  the  term  here  is  meant 
the  first  day  of  full  term.  Although  in  some  cases  the  court  will 
permit  an  amendment  of  the  notice,  yet  it  is  better  to  observe  the 
rule  here  laid  down  ;  for  where  in  ejectment  brought  by  original  in 
Middlesex,  the  notice  was  to  appear  on  the  morrow  of  the  Holy 
Triniti/y  the  court  set  aside  the  judgment,  which  had  been  given 
oh  the  usual  affidavit  against  the  casual  ejector ;  observing,  that 
the  notice  was  designed  to  inform  the  lay  gents  of  the  time  of  ap- 
pearing ;  and  that,  therefore,  it  should  be  expressed  in  such  terms 
as  they  might  understand.  Doe  d.  Joynes  v.  Roe,  T.  10  G.  2. 
MSS.  See  also  Holdfast  v.  Freeman,  Str.  )049*  where  the  notice 
was  to  appear  on  the  essoign-day  of  the  term,  and  holden  bad. — 
If  the  notice  is  subscribed  in  the  name  of  the  nominal  plaintiff,  in- 
stead of  the  casual  ejector,  the  court  will  not  set  aside  the  proceed* 
ings  for  irregularity.  Hazlewood  v.  Thatcher,  3  T.  R.  351.  in 
which  the  case  of  Peaceable  v.  Troublesome,  1  Barnes,  4to.  edit. 
172.  was  over-ruled. 


i 
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se^ion  must  be  either  on  tbe  land  in  question,  or  at  the 
dwelling  house  of  the  husband.  In  this  case,  from  the  fact 
of  the  wife  being  served,  on  the  premises",  or  at  the  dwel- 
ling hoase  of  the  husband,  though  not  on  the  premises,  the 
court  presumes  that  the  parties  are  living  together  as  man 
and  wife,  and  that  the  husband  has  notice  of  the  proceedings; 
and  on  this  presumption,  such  service  is  deemed  good. 

Service  on  the  servant,  child,  or  niece,  of  the  tenant  in  pos- 
9ession,ontJie^r£jjiises^  is  good  service,  provided  the  service 
be  afterwards  acknowledged  by  the  tenant  himself,  and  it  ap- 
pears tJiat  he  has  received  it  before  the  essoign  day®;  but  a 
mere  acknowledgment  of  the  wife  is  not  sufficient  p. 

If  the  tenant  or  his  wife  refuse  to  receive  the  declaration, 
&C.  a  copy  of  it  should  be  left  for  them,  or  affixed  to  the 
premises ;  so  if  there  be  not  any  person  in  possession  of  the 
thing  demised,  a  copy  of  the  declaration  and  notice  should 
be  affixed  to  some  conspicuous  part. 

Where  there  is  any  thing  unusual  in  the  manner  of  serving 
the  declaration,  it  should  be  mentioned  to  the  court  on  moving 
for  judgment  against  the  casual  ejector;  and  if  the  court 
should  be  satisfied  that  the  tenant  has  had  notice  of  the  de- 
claration, they  will  make  the  rule  for  judgment  absolute  in 
the  first  instance ;  if  doubtful,  they  will  grant  a  rule  requiring 
the  tenant  to  shew  cause  why  the  service  should  not,  under 
the  special  circumstances,  be  deemed  sufficient,  and  they  wi>l 
prescribe  the  mode  of  serving  the  rule  "i. 


MM» 


VIII.  Of  the  stibseguent  Proceedingg  —  Judgment 
against  casual  Ejector — Appeararice  of  Dc" 
fendanl — Consent  Rule — Stat.  11  G.2.  c.  19^ 
8.  13.  enabling  Landlord  to  defend. 

If  the  tenant  in  possession  does  not  appear  according  to 
the  notice  subscribed,  and  enter  into  a  rule,  called  the  con- 
sent rule,  the  plaintiJBF  may,  at  the  beginning  of  the  term  in 

n  Doe  d.  MorlandT.  Baylisn,  6  T.  R.  q  See  Sprightly  t.   Dunch,  2  Burr. 

,  765.  1116.  Femi  T.  Denn,  2  Burr.  1I81. 

o  Roe    Lessee    Haiubrouk  r.   Doe,  Lessee  of  Methold  v.  Noright,  1  Bl. 

14  East,  441.  R.  S90.  Gulliver  ▼.  Wagstaff,  1  Bl. 

f  I  Bos,  <c  Pttl.  384.  R.  3i;. 
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which  the  tenant  in  possession  ought  to  have  appeared,  move 
the  court  for  judgment  against  the  casual  ejector.  Before 
this  motion  can  be  made,  a  rule  to  plead  must  be  given ',  and 
the  motion  itself  must  be  founded  on  an  affidavit  of  service 
of  declaration,  either  on  the  tenant  in  possession,  or  in  such 
manner  as  shall  satisfy  the  court,  that  the  tenant  in  [possession 
has  had  notice  of  the  proceeding. 

The  time  for  appearance  depends  on  the  situation  of  the 
premises. 

1.  Whef*e  the  Premises  lie  in  London  or  Middlesex. 

The  tenant  in  possession  must  appear  within  four  days, 
inclusive,  next  after  the  motion  for  judgment,  if  such  mo- 
tion be  made  at  the  b^inning  of  the  term.  But  where  it 
is  in  a  more  advanced  stage  of  the  term,  the  court  will  ex- 
ercise their  discretion,  and  order  the  tenant  to  appear  imme- 
diately, or  within  one  or  two  days,  so  that  the  plaintiff  may 
give  notice  of  trial  within  the  term.  If  the  motion  for  judg- 
ment is  made  within  the  last  four  days  of  the  term,  the  te- 
nant has  until  two  days  before  the  essoign  day  of  the  subse- 
quent term  to  appear  in. 

2*  IVherh  the  Premises  lie  elsewhere  than  in  London  or 

Middlesex. 

The  motion  for  judgment  in  this  case  may  be  made  at  any 
time  within  the  term ;  because  the  tenant  has  four  days  after 
the  end  of  such  term  to  appear  in. 

If  the  lands  lie  in  a  county  %  where  the  assizes  are  holden 
only  once  a  year,  the  tenant  has  four  days  after  the  end  of 
the  term  next  preceding  the  assizes  to  appear  in. 

If  the  tenant  in  possession  does  not  appear  within  the 
limited  tiine,  the  plaintiff  must  search  for  a  plea,  and  if  he 
does  not  find  any,  he  must  procure  from  the  clerk  of  the 
rules  in  B.  R.  and  secondary  in  C.  B.  a  rule  for  judgment  by 
default  against  the  casual  ejector  (26),  which  be  must  carry 

r  R.  T.  IS  Car.  2.  B.  R.  •  Impey^t  Pr.  B.  R. 


(25)  By  an  old  rule  of  court  M.  33  Car.  2.  l681,  B.  R.it  was 
required  that  a  wnt  of  latitat  should  be  sued  out  aeainst  the  casual 
ejector,  and  common  bail  filed  for  him  before  judgment  could  be 
sigoed.    But  now  filing  common  bail  is  sufficient. 
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to  the  clerk  of  the  judgments  in  B.  R.  and  prothonotary  in 
C  B.*.  who  thereupon  will  sign  judgment,  and  make  out  a 
writ  of  possession,  which,  being  delivered  to  the  sheriff,  the 
plaintiff  will  be  put  into  possession  of  the  premises  in  question. 

If  the  tenant  appears,  then  he  enters  into  the  consent  rule, 
the  substance  of  which  is  as  follows : 

Ist,  He  consents  to  be  made  defendant  instead  of  the  ca« 
sual  ejector.  2d,  To  appear  at  the  suit  of  the  plaintiff;  and 
if  the  proceedings  are  by  bill,  to  file  common  bail.  3rd,  To 
receive  a  declaration  and  plead.  Not  Guilty,  4th,  At  tha 
trial  of  the  issue,  to  confess  lease,  entry,  and  ouster,  and  insist 
upon  title  only. 

To  this  rule  are  added  the  following  conditions :  1st,  If 
at  the  trial  (26)  the  defendant  shall  not  confess  lease,  entry, 
and  ouster,  whereby  plaintiff  shall  not  be  able  to  prosecute 
his  suit,  defendant  shall  pay  to  plaintiff  the  costs  of  the  non- 

Eros,  and  judgment  shall  be  entered  against  the  casual  ejector 
y  default.  2d,  If  a  verdict  shall  be  given  for  defendant,  or 
plaintiff  shall  not  prosecute  his  suit  for  any  other  cause  than 
the  non-confession  of  lease,  entry,  and  ouster,  the  lessor  of 
the  plaintiff  shall  pay  costs  to  the  defendant 

In  the  court  of  C.  B.  the  defendant  consents  to  confess 
lease,  entry,  and  ouster,  of  so  much  of  the  tenements  speci- 
fied in  the  plaintiff's  declaration,  as  are  in  the  possession  of 
the  defendant  or  his  tenants ;  but,  in  the  common  consent 
rule  of  the  court  of  B.  R.,  the  defendant  consents  to  confess 
lease,  entry,  and  ouster,  generally.  On  the  ground  of  this 
variance,  it  was  insisted  in  B.  R.,  that  it  was  unnecessary  to 
prove  defendant  in  possession  of  the  premises,  because,  by 
entering  into  the  rule  generally,  defendant  must  be  under- 
stood to  have  admitted  himself  tenant  in  possession  of  the 
premises  described  in  the  declaration.  But  the  court  were 
of  opinion,  that  whether  the  defendant  entered  into  the  con- 

t  In  C.  B.  a  warrant  of  attorney  roast  accompany  the  other  papers. 


{26)  The  practice  is  to  call  the  defendant  to  confess  lease^ 
entry  and  ouster ;  and  on  non-appearance,  or  refusal  to  com- 
ply with  the  rule,  to  call  the  plaintiff  and  nonsuit  him ;  then 
the  cause  of  the  nonsuit  being  indorsed  on  the  postea,  the  plain- 
tiff is  entitled  to  judgment  and  execution  thereon  immediately 
after  the  trial,  according  to  the  practice  of  the  court  of  C.  B. 
(Fairfax  v.  Bentley,  C.  B.  Kunn.  242.  edit.  1795.)  but  in  B.  R. 
not  until  the  postea  be  regularly  returned  on  the  day  in  bank. 
(Lord  Paknerston  v»  Copeland,  2  T.  R.  779.) '  Where  there  arc 
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sent  rule  of  C.  B".,  or  the  geneFal  rule  in  B.  R.,  it  was  ea^n- 
tially  necessary  to  prove,  that  the  defendant  was  in  possession 
of  the  premises  in  question. 

N.  The  defendant  may  even  in  the  court  of  B.  R.  narrow 
his  consent  to  confess  lease,  entry,  and  ouster,  to  so  much  of 
the  tenements  specified  in  plaintiff's  declaration,  as  are  in  pos-* 
session  of  defendant  or  his  tenants.  But  if  he  does',  his  at- 
torney must  immediately  deliver  to  the  plaintiff's  attorney, 
a  note  in  writing  of  the  tenements  so  being  in  possession  of 
the  defendant  or  his  under-tenants. 

■ 

Such  are  the  proceedings  when  the  matter  is  litigated  be- 
tween the  lessor  of  the  plaintiff  and  the  tenant  in  possession 
only.  Where  the  tenant  in  possession  is  merely  an  under- 
tenant to  some  other  person,  as  soon  as  the  declaration  in 
ejectment  is  delivered  to  him,  he  is  obliged,  by  stat.  11  Geo.  2. 
c.  19.  s.  12.  to  give  notice  of  such  delivery  to  his  landlord, 
under  pain  of  forfeiting  three  years  improved  or  rack  rent  of 
the  premises  holden.  N".  This  penalty  does  not  attach  on  the 
tenant  of  mortgagor,  who  omits  to  give  him  notice  of  eject- 
ment brought  by  mortgagee,  I  T.  R.  647.  because  the  statute 
only  extends  to  cases  where  ejectments  are  brought  incon- 
sistent with  landlord's  title. 

This  wise  provision  of  the  statute  was  intended  to  prevent 
fraudulent  recoveries  of  the  possession,  by  collusion  with  the 
tenant  of  the  land.  And  by  the  same  statute,  s.  13.  the  court 
where  the  ejectment  is  brought,  is  empowered  to  suffer  the 
landlord^  to  make  himself  defendant  w^ith  tenant,  if  he  shall 
appear ;  and,  by  the  same  clause,  although  if  the  tenant  shall 
refuse  or  neglect  to  appear,  judgment  shall  be  signed  against 
the  casual  ejector ;  yet  the  landlord  shall  be  j^ermitted  to  ap- 
pear by  himself,  on  his  consenting  to  enter  into  the  usual  rule; 
and  judgment  ag-ainst  the  casual  ejector  shall  be  staid  until 
further  order*. 

U  Goodright  d.  Balch  t.  nich,  7T.         tenant  before  this  statute,  Salk.  257. 
R.  S97-  7  Mod.  70.  3  Burr.  1301.     But  th0 

X  R.  T.  15  Car.  2.  B.  R.  sd  provision  in  this  section  is  new. 

y  Laodiord  might  have  defended  with  z  See  Jones  v.  Edwards,  Str.  1241. 
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•everal  defendants  for  the  same  premises,  and  8ome  appear  and 
confess  lease,  entr^',  and  ouster,  bnt  others  do  not,  the  practice  is, 
to  enter  a  verdict  generally  against  those  who  do  appear,  and  to 
enter  a  verdict  against  the  plaintiff  for  those  who  do  not  appear } 
but  then  the  cause  of  such  verdict  is  indorsed  on  the  postea,  vihich 
aa  to  them  intitles  the  plaintiff  to  judgment  against  the  casual 
ijector  for  such  lands  as  were  in  their  possession.  Lord  Kaym.  7^9* 
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Who  shall  be  considered  a  landlord,  within  the  meaning 
of  this  act,  is  sometimes  a  difficult  question  to  determine : 
the  following  persons  have  been  so  considered ;  1.  Devisee  in 
trust,  4  T.  R.  122.  2.  In  Doe  d.  Tilyard  v.  Cooper,  a  mort- 
gagee under  the  defendant  was  permitted  to  defend  with  him.^ 

The  following  persons  have  not  been  deemed  landlords 
within  the  meaning  of  this  act:  1.  A  devisee,  where  the  eject- 
ment was  brought  by  the  heir;  Roe  d.  Leake  v.  Doe,  M. 
29  G.  2,  C.  B.  Bull.  N.  P.  95.  2.  A  mortgagee,  who  had 
never  received  rent,  ib.  3.  Cestui  que  trust,  not  having  been 
in  possession.     3  T.  R.  783. 

In  all  cases  of  vacant  possession**,  unless  such  as  are  within 
Stat  4  Geo.  2.  c.  28.  (which  see  in  next  section)  no  person 
claiming  title  will  be  let  in  to  defend ;  but  he,  who  can  first 
seal  a  lease  on  the  premises,  must  obtain  possession,  and  any 
other  person  claiming  title  mav  eject  him  if  he  can;  and  by 
the  course  of  the  court,  no  defence  can  be  made  in  these 
cases  but  by  the  defendant  in  the  ejectment,  who  is  a  real 
ejector. 

In  Martin  v.  Davis,  Str.  914.  the  court  refused  to  let  the 
parson  of  Hampstead  chapel  defend  for  right  to  enter  and 
perform  divine  service  only;  nqtwithstanding  the  case  of 
HoUingsworth  v.  Brewster,  Salk.  256.  observing,  that  that 
case  had  often  been  denied  since. 


IX.  Of  the  Proceedings  in  Ejectment ^  directed  by 
Stat.  4  G.  2.  c.  28.  s.  2.  in  order  to  obviate 
the  Difficulties  attending  Re-entries  at  Com^ 
mon  LaWifor  Non-payment  of  Rent  Arrear-^ 
Of  the  Proceedings  where  the  Possession  is 
vacant. 

Bt  Stat.  4  Geo.  2.  c.  28.  s.  2.  it  is  enacted,  **  That  in  all 
"  cases  between  landlord  and  tenant,  when  half  a  year's  rent 
"  shall  be  in  arrear,  and  the  landlord  has  a  right  of  entry  for 
•*  non-payment  thereof,  he  may,  without  a  formal  demand  or 

a  8  T.  R.  645.  .  tice.    Exp.    Beauchamp,    BarD<f» 

t»  Arg.  per  Eyre^  Seij.  and  said  by  the     '  4to.  edit.  177. 
Reporter  to  be  tbt  conataiit  pnie- 
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re-entry 9  setve  a  declaration  in  ejectment ;  or  in  case  the 
same  cannot  be  legally  served,  or  no  tenant  be  in  actual 
possession,  affix  the  same  upon  the  door  of  any  demised 
messuage;  or  in  case  such  ejectment  shall  not  be  for  the  re* 
covery  of  any  messuage,  then  upon  some  notorious  place 
'*  of  the  lands,  &c.  comprised  in  the  declaration  in  ejectment^ 
and  such  affixing  shall  be  deemed  legal  service;  and  in  case 
of  judgment  against  the  casual  ejector,  or  nonsuit  for  not 
confessing  lease,  entry,  and  ouster,  it  shall  appear  by  affida- 
^  vit,  or  be  proved  on  the  trial,  in  case  the  detendant  appears, 
"  that  half  a  year's  rent  Avas  due  before  the  declaration  served, 
*'  and  that  no  sufficient  distress  was  to  be  found  on  the  pre- 
"  mises*,  countervailing  the  arrears  then  due,  and  that  the 
lessor  had  power  to  re-^nter;  then^  and  in  every  such  case, 
the  lessor  m  ejectment  shall  recover  judgment  and  execu^i 
tion,  in  the  same  manner  as  if  the  rent  in  arrear  had  been 
legally  demanded,  and  re-entry  made ;  provided',  that  if 
the  tenant,  at  any  time  before  the  trial  in  such  ejectment, 
shall  pay  or  tender  to  the  landlord  or  his  attorney,  or  pay 
into  court,  the  rent  f  rrear  and  costs,  all  ftirther  proceedings 
on  the  ejectment  shall  be  discontinued" (27 )• 

It  has  been  supposed  that  the  preceding  statute  only  applied 
to  cases  of  qectment  brought  after  half  a  year's  rent  due, 
where  no  sufficient  distress  was  to  be  found  upon  the  premises. 
But  in  a  late  case  (Roe  v.  Davis,  7  East,  363.)  it  was  holden, 
that  the  statute  was  more  general  in  its  operation. 

The  application  to  the  court*,  on  the  part  of  the  tenant,  to 
stay  proceedings,  must,  by  the  very  terms  of  the  act,  be  made 
before  trial. 

In  ejectment  by  a  landlord  ^  the  tenant  moved  to  stay  pro« 
ceedings,  upon  payment  of  rent  arrear  and  costs.  On  a  rule 
to  shew  cause,  it  was  insisted,  for  the  plaintiff,  that  the  case 
vrdB  not  within  the  preceding  statute ;  because  it  was  not  an 
ejectment  founded  singly  on  the  act,  but  it  was  brought  like- 

€  See  Doe d. Smelt ▼.  Fochau,  is  East,    e  Roe  r.  Davis,  7  Eaut,  963. 

986.  f  I^nre  d.  Witbera  v.  Sturdy,  H.  1753. 

d  S.  4.  Bull.  N.  P.  97. 
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(27)  Before  this  statute  courts  of  law  and  equity  exercised  a  Ai^ 
cretionarv  power  of  staying  the  lessor  from  proceeding  at  law,  in 
cases  of  forfeiture  for  non-payment  of  rent,  oy  compelline  him  to 
take  the  money  due  to  him.  See  the  opinion  of  Lee  C.  J.  in  Ar- 
cher v.  Snapp,  Andr.  341.  S  Salk.  597*  8  Mod.  34^.  10  Mod.  383. 
9  Vera.  I03.  1  WiJs,  75.  S  Str.  900. 
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wise  on  a  clause  of  re-entry  in  the  lease  for  not  repairing,  and 
the  lease  was  produced  m  court  However,  the  rule  waa 
made  absolute,  with  liberty  for  the  plaintiff  to  proceed  upon 
any  other  title. 

Where  an  ejectment  is  brought  on  the  prebeding  statute 
for  the  forfeiture  of  a  lease',  acceptance  of  rent  afterwards, 
by  the  landlord,  has  been  holden  a  waver  of  the  forfeiture; 
for  it  is  a  penalty,  and  by  accepting  the  rent,  the  party  waves 
the  penalty. 

Landlord  having  a  right  of  re-entry  for  non-payment  of 
rent  brought  an  ej^tment  and  proved  a  demand  of  half  a 
yearns  rent  after  the  day  on  which  it  was  dgei  and  a  refusal 
on  the  part  of  the  defendant  to  pay  it,  before  the  re-entry. 
It  app^red  that  there  was  a  suQicient  distress  on  the  premises 
during  the  whole  time.  It  was  holden^,  that  the  lessor  of  the 
plaintiff  could  not  recover  either  at  common  law,  or  under 
i:he  preceding  statute;  not  by  the  former,  because  the  rent 
was  not  demanded  on  the  day  when  it  became  due;  Co.  Lit. 
301.  7  Rep.  28. ;  nor  by  the  latter,  b^ause  ther^  was  a  suffi- 
cient distress  on  the  premises. 

Of  the  Proceedings  tchere  the  Possession  is  raca«t— Ir> 
cases  between  landlord  and  tepant,  where  one  half  year's  rent 
is  in  arrear,  and  the  landlord  has  a  right  of  entry,  the  mode  of 
proceeding,  where  the  premises  are  untenanted,  is  marked 
put  by  the  preceding  statute.  In  all  other  cases  of  a  vacant 
possession  tne  imode  of  proceeding  is  thus: 

A.  (the  person  claimiiig  title)  by  letter  of  attorney  em-» 
powers  B.  to  execute  a  lease,  in  the  name  of  A.,  of  the  pre- 
mises in  question,  to  C.  This  lease  is  e^^ecM ted  on  the  premises, 
B.  and  C.  only  being  thereon;  then  B.  leaves  C.  in  posses- 
sion, who  is  turned  out  by  I).,  tp  whpm,  while  on  the  pre- 
mises, E.  delivers  n.  declaration  in  ejectmentt  A  rule  to  plead 
having  been  given,  and  not  complied  with,  a  motion  is  made 
for  judgment,  which  is  eranted  of  course.  This  motion  must 
be  supported  by  an  affidavit  of  the  above-mentioned  proceed- 
ings, viz.  the  execution  of  the  power  of  attorney,  tne  lease, 
entfy,  ouster,  and  delivery  of  d^laration;  a  copy  whereof  is 
annexed  to  the  affidavit. 

A.  made  a  lease  of  an  alehouse  in  London^  for  years.  The 
lessee,  before  the  expiration  of  the  term,  left  it,  and  took  ano- 
ther house  in  Wapping ;  but  there  was  some  liquor  and  old 
vessels  left  in  the  hrst-mentioned  bpu^e,  and  the  doors  were 

g  Per  Astoo  J.    is   Doe  v.  Batten,    i  Sarage  t.  Dent,  M.  10  Geo.  fi.  B.  R^ 
Coirp.  247.  MSS.    8  Sir.  |u64.    BuU.  N. P.  d7f 

fa  Doe  a.  Foreter  ▼.  IV&1l<llai»,  7  T.  R.        S.  C.  tkortly  ttaicd. 
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locked.  Upon  this  the  landlord  sealed  a  lease  on  the  premise^i 
tmd  brought  an  ejectment,  as  on  a  vacant  possession,  and  ac- 
cordingly had  judgment  and  execution;  to  set  aside  which,  a 
motion  was  made.  In  addition  to  the  foregoing  facts  it  ap« 
peared,  that  only  one  quarter's  rent  was  in  arrear,  and  that 
the  landlord  had  seen  his  tenant  a  short  time  only  before  he 
brought  the  ejectment.  Lord  Hardwicke,  C.  J. — "  If  only  one 
quarter's  rent  was  in  arrear,  the  landlord  could  not  proceed 
against  the  tenant  on  the  stat  4  Geo.  2.  c.  528.  But  then  tak^ 
ing  this  as  it  stood  at  common  law,  the  question  will  be, 
whether  this  was  such  a  vacant  possession  as  to  enable  the 
landlord  to  bring  an  ejectment  in  this  manner.  For  though 
a  tenant  does  not  live  on  the  premises,  yet  it  cannot,  from  that 
circumstance  alone,  be  called  a  vacant  possession ;  as  if  a  per- 
son uses  one  house  and  lives  in  another,  that  will  be  a  good 
possession  of  both.  Here  the  tenant  had  actual  possession  of 
jthe  premises,  by  keeping  his  liquor  there,  and,  as  appears,  was 
such  a  person  as  the  landlord  might  have  served  personally 
with  an  ejectment;  for  a  declaration  in  ejectment  may  be 
served  on  the  tenant  himself  any  where,  though  the  wife  can 
be  served  with  it  only  on  the  premises  (28).  I  remember  a 
case  where  a  person  in  the  Fleet  was  served  with  an  eject- 
ment. If  the  tenant,  in  this  case,  sometimes  absconded,  and 
only  appeared  on  Sundays,  then  the  landlord  should  have  ap- 
plied to  the  court  for  a  special  rule,  as  to  the  service  of  the 
declaration  in  ejectment.  Probyn  J.  mentioned  a  case,  where 
hay  was  left  in  a  bam  by  a  tenant,  and  that  was  holden  suffi- 
cient to  keep  the  possession.  The  court  ordered  the  judgment 
imd  execution  to  be  set  aside  with  costs. 


X.   Of  the  Pleadings  and  Defence. 

Speciai.  pleas,  either  in  bar  or  abatement,  are  seldom 
pleaded  to  tnis  action;  because,  according  to  the  modem 
practice,  if  the  defendant  appears,  he  generally  enters  into 
the  consent  rule,  by  the  terms  of  which  he  is  bound  to  plead 


(96)  Or  at  the  dwelling  house  of  the  husband,  if  it  appears  that 
wife  is  liviag  with  husband,  Vid.  4  T«  R«  4()5. 
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the  general  issue.  Not  Guilty  ^.  There  is  one  plea,  however, 
which  is  sometimes  pleaded  to  this  action,  namely,  a  plea  of 
ancient  demesne*:  but  this  being  a  dilatory  plea  cannot  be 

E leaded  ^ter  the  four  first  days  of  the  term" ;  neither  can  it 
e  pleaded  without  an  affidavit  to  verify  the  fact ° ;  but  quaere, 
for  in  Doe  d.  Morton  v.  Roe,  B.  R.  H.  49  G.  3. 10  East,  523. 
where  application  was  made  for  leave  to  plead  ancient  de« 
mesne,  the  master  referred  the  court  to  a  case  in  his  note 
book,  where  it  had  been  holden,  that  it  was  not  necessary  to 
verify  this  plea  by  an  affidavit".  It  was  admitted,  however, 
that  it  was  necessary  to  apply  to  the  court  for  leave  to  plead 
this  plea;  and  in  this  case,  the  application  having  been  made 
on  the  last  day  of  the  four  first  days  of  the  term,  the  court  di- 
rected the  party  applying  to  plead  instanter,  and  granted  him 
a  rule  calling  on  the  other  party  to  shew  cause  why  the  plea 
should  not  he  allowed.  N.  The  application  was  supported  by 
an  affidavit  stating  that  the  lands  in  question  were  holden  of 
A.  B.  as  of  his  manor  of  F.,  which  manor  was  holden  in  ancient 
demesne,  and  that  there  was  a  court  of  ancient  demesne  held 
within  the  manor  and  suitors  thereof,  in  which  court,  and  be^ 
fore  which  suitors,  the  lessor  of  the  plaintifT  mighbhave  pro« 
ceeded  in  ejectment.  According  to  Wilmot  J.  in  Doe  dL  Kust 
V.  Roe,  it  ought  also  to  have  been  shewn  that  the  lessor  ckT  the 
piaintiif  bad  a  freehold  interest  (29).  To  this  plea,  the  plain- 
tiff may  reply,  that  the  land  is  pleadable  at  common  law,  and 
traverse  that  the  manor  is  ancient  demesne.  Com.  Dig.  Abate* 
ment,  (D.  1.)  cites,  Rast.  Ent  58.  b.  Show,  271. 

Of  the  Defence.— As  an  action  of  ejectment  is  founded  on 
a  right  of  entry  in  the  party  claiming  title,  if  the  defendant 
can.  shew  that  such  right  has  been  toU^  or  taken  away,  it  will 
be  a  sufficient  defence  to  the  action.  A  right  of  entry  may  be 
taken  away  by  descent,  by  discontinuance,  by  fine  and  non« 
claim,  or  by  statute  of  limitations* 

1.  Of  Descents  which  toll  Entries.'^By  the  common  law, 
descents  of  corporeal  inheritances  in  fee  simple  take  away  the 
entry  of  him  that  has  right';  as  if  a  disseisor  die  seised,  and 
the  land  descends  to  his  heir,  the  entry  of  the  disseisee  it 

k  Rnaa.  Qect.  938«  o  See  also  Goodriglit  ▼.  Shiifill,  Ld. 
I   Aldeii^iicase,5Rep.  105.  Raym.  U18.  S.P. 

ffl  Deiin  d.  Wroot  ▼.  Fenn,  8  T.  R.  474.  p  Litt.  s.  385. 
n  Hatcb  v.  Caonon,  C.  B.  a  Wilt.  51. 


(29)  *^  The  jurisdiction  of  the  lord's  court  extends  to  laud  holde)& 
of  the  manor  only,  and  not  to  land,  parcel  of  the  manor.' '  Per  Trebj- 
C.  J.  Salk.  186. 
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thereby  takeh  away^  unless  there  has  been  a  continual  claim^i 
the  like  law  is  of  an  abatement  or  intrusion,  and  of  the  fe* 
bifees  or  donees  of  abators  and  intrudors '.  But  by  stat  32  H. 
8.  c.  33.  "  The  dying  seised  of  any  disseisor,  of  and  in  any 
**  lands,  &c.,  having  no  title  therein,  shall  not  be  deemed  a 
**  descent  to  take  away  the  entry  of  the  person  or  his  heir, 
**  who  had  lawful  title  Of  enti*y  at  the  time  df  the  descent^ 
**  unless  the  disseisor  has  had  peaceable  possession  for  Jive 

years  next  after  the  disseisin^  toithout  entry  or  continual 

claim  by  the  person  entitled.  '* 

By  force  of  thife  Statute*,  if  the  disseisor  die  seised  within 
five  years  after  the  disseisin,  though  there  be  not  any  conti<« 
tiual  claim  made,  yet  such  dying  seised  shall  not  take  away 
the  entry  of  the  disseisee;  but  after  the  five  years,  there  must 
be  such  continual  claim  as  there  was  at  the  common  law. 
But  this  statute  does  not  extend  to  any  feoffee  Or  donee  of  the 
disseisor;  and  it  is  said  that  abators  and  intrudors  are  not 
within  it  •.    These,  therefore,  remain  as  at  common  law. 

Descent  of  a  corporeal  inheritance  in  fee  tail**  takes  away 
the  entry  of  him  that  l^as  right;  as  where  a  disseisor  makes 
a  gift  in  tail,  and  the  donee  has  issue  and  dies  seised,  and  the 
issue  enter;  this  will  bar  the  entry  Of  the  disseisee. 

From  the  preceding  authorities  it  appears,  that  to  consti*" 
tute  a  descent,  which  shall  take  away  an  entry,  there  must  be 
a  dying  seised  in  demesne  of  a  corporeal  inheritance,  either  in 
fee,  or  fee  tail;  and  in  those  cases  to  which  the  statute  32  H.  8. 
c.  33.  extends,  five  years  quiet  possession.  Whether  the  de- 
scent be  in  the  collateral  line^  or  lineal,  is  immaterial  ^  But 
a  dying  seised  for  term  of  life,  or  a  descent  of  a  reversion  of 
remainder,  will  not  take  away  an  entry  ^;  because,  for  this 
purpose  it  is  essentially  necessaiy  that  the  disseisor  should  4ie 
seised  both  of  the  fee  and  freehold  also^ 

The  descent,  both  of  the  fee  and  freehold,  must  be  imme- 
diate, othi^rwise  the  entry  will  not  be  barred.  Hence,  if  feme 
disseisoress^ake  husbana,  and  hath  issue  and  dies,  and  after 
the  husband  dies*,  such  descent  will  not  take  away  the  entry 
of  the  disseisee;  because  the  heir  comes  not  to  the  fee  and 
freehold  at  once,  the  latter  having  been  suspended  until  the 
death  of  the  father,  who  was  tenant  by  the  curtesy. 

The  doctrine  of  descent  cast,  tolling  entry,  does  not  affect 
copyhold  or  customaiy  estates,  where  the  freehold  is  in  the 

q  Litt.  ■.  414.  X  1  Intt.  939..b. 

r  1  loftt.  937.  b«  y  Litt.  ■.  S87,  388. 

ti  1  lott  956.  a.  K  1  Intt.  sag.  b. 

t  1  Inst.  938.  a.  a  Litt.  s.  894.    1  last.  fi4l.  b. 

li  Lite.  ft.  386. 
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lord^,  nor  cases,  wbere  the  party  has  no  remedy  but  by  entry, 
as  a  devisee  S 

2.  Entry  barred  by  Discontinuance. — ^A  discontinuance  of 
estate,  in  lands  or  tenements,  signifies  such  an  alienation, 
made  or  suffered  by  any  person  seised^  of  an  estate  tail  or  in 
auter  droit,  tit  things  which  lie  in  livery  \  as  takes  away  the 
entry  of  the  person  entitled,  after  the  death  of  the  alienor. 

At  common  law,  an  estate  may  be  discontinued  fire  ways : 
1.  By  feoffment  2,  By  fine.  3.  By  common  recovery.— 
4.  By  confirmation :  aud  5.  By  release  with  warranty. 

A  grant,  by  deed  or  fine,  of  such  things  as  lie  in  grant  and 
not  in  livery*,  does  not  work  any  discontinuance. 

An  estate  tail  cannot  be  discontinued,  unless  the  reversion 
or  remainder,  immediately  expectant  on  the  estate  tail,  be  also 
discontinued  ^ 

An  estate  tail  cannot  be  discontinued ',  except  where  he 
who  makes  the  discontinuance  was  once  seised  by  force  of 
the  tail ;  that  is,  seised  of  the  freehold  and  inheritance  of  the 
estate  in  tail,  and  not  of  a  remainder  or  reversion  expectant 
upon  a  freehold. 

Hence,  if  there  be  tenant  for  life*;  the  remainder  in  tail, 
&C.  and  tenant  for  life,  and  he,  in  the  remainder  in  tail,  levy  a 
fine,  this  is  not  any  discontinuance  or  divesting  of  any  estate 
in  remainder,  but  each  of  them  passes  that  wnich  they  have 
power  and  authority  to  pass. 

By  the  determination  of  the  wrongful  estate',  the  disconti- 
nuance is  determined. 

By  Stat.  32  H.  8.  c.  28.  tenant  in  tail  may  grant  leases  for 
three  lives,  or  one  and  twenty  years,  which  shall  bind  the 
issue  in  tail,  but  not  those  in  remainder  or  reversioo* 

By  Stat  4  H.  7.  c.  24.  (explained  by  stat  32  H.  8.  c.  36.) 
fines  with  proclamations,  levied  by  tenants  in  tail,  operate  as 
a  bar  to  the  issue  in  tail;  but  still,  in  some  case^,  remain  dis- 
continuances to  those  in  reversion  or  remainder. 

By  Stat  11  H.  7-  c.  20.  **  If  a  woman  has  any  estate  tail 
**  jointly  with  her  husband,  or  only  to  herself,  or  to  her  use, 
**  in  any  lands  or  hereditaments  of  the  inheritance  or  pur-- 
*^  chase  of  her  husband^;  or  given  to  the  husband  and  wife 

h  Doe  d.  Cook  t.  Daavcrv,  T^East,  899.  g  1  lott.  S47.  b.    See  alio  LUt «.  640. 

c  1  Inst.  S40.  b.  658. 

d  1  iMt.  995.  h  1  iDtt.  309.  b. 

c  Liu.  •.  618.     1  Intt.  3S2*  «.  i   1  Ib*^-  333. 

f  Liu.  •.  635, 686.  k  See  I  lout.  396.  b. 
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in  tail,  by  any  of  the  ancestors  of  the  .husband,  or  by  any 
other  person  seised  to  the  use  of  the  husband  or  his  ances- 
tors, and  shall  hereafter,  being  sole,  or  with  any  other  after-* 
taken  husband,  discontinue,  &c.  the  same ;  every  such  disr 
continuance  shall  be  void,  and  it  shall  be  lawful  for  every 
person  to  whom  the  interest,  title,  or  inheritance,  after  the 
decease  of  the  said  woman  should  appertain,  to  enter,  &c/' 

This  statute  is,  for  the  most  part,  confined  to  conveyances 
by  the  husband  or  his  ancestor^  for  the  advancement  of  the 
wife*.  Hence,  if  land  be  settled  by  the  ancestor  of  the  wife, 
in  consideration  of  the  marriage,  and  of  money  paid  by  the 
husband*,  it  is  not  within  this  act ;  for  it  shall  be  intended  that 
the  advancement  qf  the  wife  was  the  principal  cause  of  the 
gift".  But  where  the  conveyance  is  by  a  stranger,  in  consi- 
deration of  the  wife's  fortune  paid  by  her  father  to  the  vendor, 
and  other  money  paid  by  the  husband,  it  is  within  the  act". 
So  if  the  conveyance  is  by  the  husband  or  his  ancestor,  in 
consideration  of  marriage,  although  it  be  joined  with  a  monqr 
consideration,  yet  it  is  within  the  statute^  But  no  estate  is 
within  the  meaning  of  this  statute,  unless  it  be  for  the  jointure 
of  the  wife ;  hence,  although  an  estate  devised  by  the  bus* 
band  to  the  wife  in  tail,  with  remainder  over  to  a  stranger  in 
fee,  be  within  the  words,  yet  it  is  not  within  the  meaning  of 
the  statute;  for  it  shall  not  be  intended  to  be  for  a  jointure', 
where  no  inheritance  is  resei-ved  to  the  husband  or  nis  heirs ; 
and  the  meaning  of  the  statute  is,  that  the  wife  shall  not  pre^ 
vent  the  lands  descending  to  the  heirs  of  the  husband. 

If  the  issue  in  special  tail,  with  reversion  in  fee  expectant, 
levy  a  fime,  and  afterwards  his  mother,  being  tenant  in  tail 
within  this  act,  make  a  lease  for  three  lives  (not  warranted 
by  Stat.  32  H.  8.  c.  28.)  living  the  issue,  the  conusee  may 
enter**.  But  if  the  reversion  in  fee  had  been  in  another,  the 
coifusee  could  not  enter :  because  he  would  have  nothing  but 
by  estoppel ;  nor  the  heir,  because  he  had  concluded  himself 
by  the  fine';  nor  his  issue '• 

At  the  common  law,  if  a  man  seised  of  land*  in  right  of 
his  wife,  in  fee  simple,  fee  tail,  or  for  life,  had  made  a  feoff- 
ment, &c.  and  died,  the  wife  could  not  have  entered  :  but  by 
Stat.  32  H.  S.  c.  28.  s.  &     **  No  fine,  feofiment,  or  otheract 

I  Cro.  Eliz.  fi.  p  Foster  ▼.  Pitfall,    Cro.   Elis.  9. 

IB  Kynatton  ▼.  Lloyd,  Cro.  Jae.  6S4.  l  Leon.  5161.  S.  C. 

n  Piggot  V.  Palmer,  Moor,  sso.  q  Browu^s  cane,  3  Rep.  5].  b. 

o  Kirkman  t.  Tboinpsoii,  Cro.  Jac,    r  Ward  ▼.  Walthew,  Cro.  Jac.  175* 
473.  ■  Lincoln  CoHege  cafle^  3  Rep.  6l.  a. 

t  Litt.  t.  594. 
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^  made,  suffered,  or  done  by  the  husband  only  (30)  of  any 
**  manors,  &c.  being  the  inheritance  or  freehold  of  the  wife 
**  (31)  during  the  coverture;  shall  make  a  discontinuance'^ 
"  thereof." 

3.  Entry  barred  by  Fine  and  Non-claim. — A  fine,  at  the 
common  law,  or  a  fine  without  proclamations,  levied  by  a  te- 
nant of  the  freehold,  not  being  under  any  disability",  was  a 
perpetual  bar  to  all  persons  who  had  right  and  no  impediment 
at  tne  time  of  the  fine  levied,  and  who  did  not  claim  within  a 
year  and  a  day  after  the  fine  levied,  and  execution  thereupon. 
But  this  puissance  of  a  fine  was  taken  away  by  stat.  34  Edw.  3. 
c.  16.  by  which  it  was  enacted,  **  that  the  plea  of  non-claim 
should  not  be  any  bar  in  future."  Great  inconveniences 
having  resulted  from  the  provisions  of  this  statute,  the  le^s* 
lature  again  interposed,  and  by  stat  1  R.  3.  c.  7.  and  4  l£  ?• 
c  24.  the  ancient  law  was  revived,  though  with  some  modifi- 
cation; proclamations  being  required  to  make  fines  more  no- 
torious, and  the  time  for  claiming  being  enlarged  from  one 
year  to  five  years.  The  stat.  4  H.  7.  c.  24.  (which  is  nearly  a 
transcript  of  stat.  1  R.  3.)  having  directed  in  the  first  place, 
that  every  fine,  after  the  engrossing  thereof,  shall  be  read  and 
proclaimed  openly  in  court  the  same  term,  and  the  three  next 
following  terms,  at  four  several  days  in  each  term,  proceeds 
to  enact,  "  that  the  proclamations  being  thus  made,  the  fine 
**  shall  conclude  as  well  privies  (32)  as  strangers;  except 

u  Sbep.  Touch.  19.    Har^ve*s  Co.  Lit.  121.  a.  n.  (x). 


(30)  A  feoffment  by  the  husband  and  wife  is  within  this  statute; 
fo«canse,  in  substance,  it  is  the  act  of  the  husband  only.  1  lost. 
3:26.  a. 

(31)  Where  husband  and  wife  are  jointly  seised  to  them  and 
their  heirs,  or  the  heirs  of  their  two  bodies^  of  an  estate  made  during 
the  coverture,  and  the  husband  makes  a  feoffment  in  fee  and  dies, 
the  wife  may  enter;,  although  it  was  the  inheritance  of  them  both. 
1  Inst.  326.  a,     Greeneley's  case,  2d.  Resol.  8  Rep.  72.  a. 

(32)  Although  the  issue  in  tail  were  privies  to  the  ancestor,  yet 
inasmuch  as  the  statute  de  donis  (13  Edw.  1.  c.  1.)  had  expreuly 
ordained  that  tenants  in  tail  should  not  have  power  to  alien  the 
lands. entailed,  doubts  were  raised,  whether  fines,  levied  with  pro« 
cUniations  by  the  ancestor,  would  by  force  of  this  stat.  4  H.  7. 
c.  24.  bar  the  issue  in  tail.  To  remove  these  doubts,  it  was  enacted 
by  stat  32  H.  8.  c.  36.  s.  1.  "  that  all  fines  levied  with  proclama- 
•♦  tions  accordioe  to  stat.  4  H.  7.  c.  24.  by  any  person  of  21  years 
"  of  a^e;  of  lands,  &c.  before  the  fine  levied  entdiled  to  the  per- 
f*  son  levying  the  fine,  or  to  any  ancestor  of  the  same  person,  in 
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women  covert,  persons  within  twenty-one  years  of  age,  in 
prison,  or  out  of  the  realm,  or  not  of  whole  mind  at  the 
time  of  the  fine  being  levied,  not  parties  to  such  fine,  so  aa 
*^  the  said  women  covert,  persons  within  age,  &c.  or  their 
**  heirs  (33),  pursue  their  right  bv  action  or  entry,  within  five 
**  years  after  the  removal  of  their  respective  disabilities.** 
Then  follow  the  saving  clauses,  which  are,  1st,  saving  to 
every  person  and  their  heirs  father  than  parties  J  such  right 
as  they  have  at  the  time  of  such  fine  engrossed,  so  that  they 
pursue  their  claim  by  action  or  entry  within  five  years  after 
the  proclamations  (34).  2d,  Saving  to  all  other  persons  such 
right,  claim,  and  interest,  as  first  (35)  shall  accrue  after  the 


'*  poeseision,  reversion,  remainder,  or  use,  immediately  after  pro- 
**  clamations  made,  should  be  adjudged  a  bar  against  him  and  his 
**  heirs  claiming  only  by  force  of  such  entail,  and  against  all  others 
**  claiming  only  to  his  use,  or  to  the  use  of  any  heir  of  his  body." 
This  statute,  however,  contains  several  exceptions,  particularly  one 
of  fines  of  lands>  of  which  the  reversion  is  in  the  crown.  In  conse- 
nuence  of  this  exception,  the  question  again  arose  in  the  £.  of 
Derby's  case,  whether  a  fine  depending  wholly  on  the  4  H.  ?•  was 
a  bar  to  the  issue  in  tail :  tfight  judges  against  three  held  that  it 
was.  T.  Itaym.  9^0.  986.  Sig.  338.  Pollexf.  491.  Skin.  95. 
3  Show.  104.  T.  Jo.  237.  See  further  on  this  subject  Mr.  Mar- 
grave's excellent  note,  Co.  Lit  131.  a.  n.  (1).  N.  A  fine  levied 
by  tenant  in  tail  will  bar  the  estate  tail,  but  not  the  remainders  or 
reversion  expectant  thereon.  Where  a  fine  is  levied  by  tenant  in 
tail,  who  dies  before  all  the  proclamations  are  past,  yet  will  the 
issue  in  tail  be  barred,  provided  the  proclamations  are  afterwards 
duly  made.     Purslow's  case,  cited  3  Rep.  90.  b. 

(33)  By  this  provision,  the  rights  of  those  persons  who  are  under 
disabilities,  and  of  their  heirs,  are  saved  as  long  as  the  disabilities 
continue,  and  five  years  after,  but  no  longer.  A.,  seised  in  fee  of 
lands,  died,  leaving  B.  his  heir,  a  feme  covert.  Upon  the  death  of 
A.,  a  stranger  made  a  tortious  entry  on  the  lands,  continued  in  poe* 
session,  and  levied  a  fine  snr  cognizance  de  droit  come  ceoy  ifc.  with 
proclamations.  B.  afterwards  died  under  coveiture,  no  entry 
having  been  made  on  her  behalf  to  avoid  the  fine,  leaving  C.  her 
heir,  not  affected  with  any  of  the  disabilities  mentioned  in  the  sta* 
tute.  It  was  holden,  that  C,  who  had  not  pursued  his  right  within 
1^\e  years  after  the  death  of  B.,  was  barred  by  the  fine.  Dillon 
r.  Leman,  9  H.  Bl.  584. 

(34)  By  force  of  this  clause,  persons  having  a  present  right  to 
lands  whereof  a  fine  is  levied,  and  not  bein^  parties  to  such  fine, 
may  purvue  their  claim  within  five  years,  to  be  computed  from  the 
day  on  which  the  last  proclamation  was  made. 

(3d)  One  who  had  a  future  interest,  but  no  present  right  of 


EJECTMENT.  099 

)>T0cIamaliOTis»  by  force  of  any  gift  in  tail,  or  by  any  other 
matter  had  and  made  before  the  fine  levied,  so  as  they  pur* 
sue  their  ri^ht  within  five  years  after  the  same  shall  grow 
due ;  and  turther,  if  the  said  persons  are  under  any  of  the 
before  mentioned  disabilities  at  the  time  when  their  rieht  first 
accrues,  they  or  their  heirs  may  pursue  their  right  wittiin  five 
years  next  after  the  removal  of  the  disability,  dd.  Saving  to 
every  person,  not  party  nor  privy  to  the  fine,  their  exception 
to  avoid  the  fine,  by  that,  that  those  which  were  parties  to  the 
fine,  nor  any  person  to  their  use,  had  nothing  in  the  lands  at 
the  time  of  the  fine  levied. 

Such  are  the  provisions  of  the  statute  on  which  the  force 
and  effect  of  fines,  levied  at  this  day,  principally  depend, 
Imd  by  virtue  of  which,  a  fine  levied  by  tenant  ot  the  free* 
hold,  with  five  years  non-'Claim,  will  operate  as  a  bar  to  an 
t^jectment,  except  in  those  cases  which  are  specially  provided 
for  by  the  statute. 

A.  tenant  for  life,  with  remainder  to  his  own  executors  fbr 
forty  years,  with  remainder  to  B.  in  fee,  levied  a  fine  sur 
conusance  de  droit,  with  proclamations,  in  Hil.  T.  1 733-4. 
B.,  not  having  made  an  entry  to  avoid  the  fine,  in  1735,  de- 
vised to  C.  for  lifC)  with  remainder  to  D.  in  tail,  and  died  in 
that  year;  in  1738  A.  died;  C.  died  in  1803,  not  having  made 
an  entry ;  in  1805  D.  entered  for  the  purpose  of  avoiding  the 
fine,  and  brought  ejectment.  It  was  nolden,  that  D.  was  not 
entitled  to  recover ;  for  the  right  of  entry  was  confined  to  five 
years  after  the  expiration  of  the  term  for  forty  years,  that  is. 
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entry  at  the  time  of  the  fine  levied,  died,  and  the  five  years  pasted, 
and  afterwards  administration  was  granted ;  it  was  holden  tlmt  the 
«dministrator  should  have  five  years  to  sue  from  the  granting  of 
the  letters  of  administration, /or  none  had  title  0/  entry  b^re, 
Sanders  v.  Stanford,  cited  in  Saifyn  Vv  Adams,  Cro.  Jac.  6U  But 
where  a  lease  for  years  of  land  was  made  to  commence  from  the  end 
of  a  term  for  years  then  in  bein^;  the  first  term  expired,  the  se- 
cond lessee  did  not  enter,  but  the  reversioner  entered  and  made  a 
feofiinent,  and  levied  a  fine  with  proclamations ;  five  years  passed  ; 
it  was  holden,  that  the  fine  and  the  non-claim  of  the  second  lessee 
had  barred  him  of  his  term  :  for  although  lessee  for  years  has  not 
such  an  estate  as  will  enable  him  to  levy  a  fine,  yet  shall  his  interest 
be  barred  by  the  statute;  for  the  words  of  the  statute  are  general; 
(*'  the  saidjine  mih  proclamatiam  ihall  be  a  final  endf  and  amclude 
«i  wellpriviei  a$  itrangen  to  the  same^**)  and  the  words  of  the 
saving  are,  ^tuch  rtgkty  claim^  and  interesifj  and  tenant  for  term 
of  years  has  an  interest.  Saifyn  v.  Adam?,  5  Rep.  123.  b.  Cro» 
Jdc.  fio.  8.  C. 
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to  five  years  after  1778  ;  and  B.  could  not  by  his  will  give  a; 
right  to  avoid  this  fine  at  a  more  distant  period  than  the  end 
of  the  five  years ;  that  the  devisee  was  exactly  in  the  same 
state  as  the  heir;  and,  that  as  the  title  of  D.  did  not  ^  first 
accrue  to  him  after  the  fine  by  matter  before  the  fine,"  but 
by  the  will  of  B.  which  was  after  the  fine,  D.  could  not  claim 
the  benefit  of  the  second  saving'^. 

This  statute  extends  to  copyholds'^. 

With  respect  to  the  clauses  relating  to  disabilities,  it  may 
be  observed,  that  if  he,  who  has  a  present  right,  and  is  not 
under  any  disability,  brings  on  himself  a  disability ;  as  if^ 
being  within  the  realm  at  the  time  of  the  fine  levied,  he 
•hoiud  aftefwards  go  beyond  sea,  or  the^  like ;  in  these  cases 
he  will  not  be  allowed  any  longer  time  to  pursue  his  right 
than  during  the  first  five  years  after  proclamation  had*.  So 
when  the  disability  is  once  removed,  the  five  years  begin  to 
run,  and  will  continue  to  run,  notwithstanding  any  subse- 
quent disability,  either  voluntary  or  involuntaryS  It  will 
be  proper  to  remark  also,  that  the  exceptions  in  favour  of  in^ 
£&nts,  femes  covert,  &c.  extend  to  those  only  to  whom  a  right 
first  accrues,  and  in  whom  it  first  attaches ;  for  if  a  person  to 
whom  a  right  first  accrues,  dies  before  the  expiration  of  the 
five  years,  and  such  right  descends  to  his  son,  or  heir  at  law, 
who  is  then  under  age,  or  labours  under  any  of  the  other 
disabilities  mentioned  in  the  act,  such  son  or  heir  must  pur* 
sue  his  right  within  the  five  years,  which  began  to  run  in  the 
time  of  his  ancestor,  otherwise  he  will  be  barred^ 

A  fine  levied  by  tenant  for  life  divests  and  displaces  all 
estates  in  reversion  or  remainder^  and  leaves  nothmg  in  the 
reversioner  or  remainder  man  but  a  mere  rio^ht  of  entry  (36) ; 
and  where  the  fine  is  levied  by  tenant  for  life  of  parcel  of  a 
manor,  the  reversion  of  which  parcel  is  in  the  tenant  in  fee  in 
possession  of  the  other  parts  of  the  manor,  the  effect  of  the 
line  is  to  sever  such  parcel  from  the  manor. 

Proof  of  Fine, — The  chirograph  of  a  fine  is  evidence  of 
such  fine ;  because  the  chirographer  is  appointed  to  give  out 
copies  of  the  agreements  between  the  parties,  which  are  lodged 
of  record  **.    But  where  a  fine  is  to  be  proved  with  proclama^ 

X  Goodrigbt  ▼.  Forester,  Excli.  Cb.  a  Doe  d.  Durour  r.  Jones,  4  T.  R.  300. 

]  Taunt.  573.  b  Stow  ell  v.  Zoocb,  Plowd.355. 

J  9  Rep.  105.  a.  €  Goodri)t:bt  v.  Forrester,  8  East,  553* 

V  Shep.  Touch.  99.  d  Bull.  N.  P.  829. 


(36)  This  nght  of  entry  is  not  devisable,  S.  C< 
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tionSy  an  examined  copy  of  the  ploclamations  miist  be  pro- 
duced in  eyidence' ;  for,  although  the  chiro^pher  is  autho- 
rised by  the  common  law  to  make  out  copies  to  the  parties 
of  the  fine^  yet  he  is  not  appointed  by  the  statutes  to  copy 
the  proclamations,  and  therefore  his  indorsement  on  the  back 
of  the  fine,  that  the  proclamations  have  been  duly  made,  will 
not  be  sufficient  evidence. 

Proof  of  an  actual  entry  is  necessary  to  avoid  a  fine  levied 
with  proclamations^;  and  this  rule  holds  as  well  where  the 
fine  is  levied  bv  tenant  for  life^,  as  in  other  cases  where  the 
parly  levying  t^e  fine  is  tenant  of  the  freehold.  It  must  ap- 
pear also  that  the  ejectment  was  commenced  within  a  year 
after  such  entry**.  But  no  actual  entry  is  necessary  where 
the  fine  has  no  operation,  as  where  it  is  levied  by  tenant  at 
sufferance' 

4.  Entry  barred  by  Stat.  21  Jac.  1.  c.  16. — By  stat  21 
Jac  1.  c.  16.  s.  1.  '*  No  person  shall  make  any  entry  into 
any  lands,  &c.  but  within  twenty  years  next  after  his  right 
or  title  shall  first  descend  or  accrue,  and  in  default  there- 
of, such  person  so  not  entering,  and  his  heir,  shall  be  ut* 
••  terly  disabled  from  such  entry." 

But  by  s.  2.  "  If  any  person  having  right  or  title  of  entry, 
•*  shall  be  at  the  time  of  the  said  right  or  title  first  descended, 
"  accrued,  come,  or  fallen,  within  the  age  of  twenty-one 
years,  feme  covert,  non  compos  mentis,  imprisoned,  or  be- 
yond seas,  then  such  person  and  his  heir  may,  notwith- 
standing the  said  twenty-years  be  expired,  bring  his  action 
or  make  his  entry,  as  he  might  have  done  before  this  act  : 
so  as  such  person  or  his  heir  shall,  within  ten  years  next 
*•  after  his  and  their  full  age,  discoverture,  coming  of  sound 
•*  mind,  enlargement  out  of  prison,  or  coming  into  this  realm, 
or  death  (37),  take  benefit  of  and  sue  forth  the  same,  and  at 
no  time  after  the  said  ten  years  (38).'* 
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€  Chettle  T.  Pound,  Bull,  N.  P.  939.  h  Sut.  4  Aou.  c.  16. ».  ]0. 

Alleirs  esse,  Clayt.  51.  S.  P.  i  Doe  d.  Burrell  v.  Perkins,  3  MauU 

i  Bemagton  v.  Parkhnrflt,  Str.  1086.  &  Selwyn,  871. 
g  Compere  t.  Hicks,  7  T.  R.  493. 797. 


(37)  **  It  appears  probable  enough,  upon  looking  into  the  case 
of  Stowell  V.  Lord  Zouch,  Plowd.  355.  b.  that  the  word  death  was 
introduced  here  to  obviate  the  difficulty,  which  had  arisen  in  that 
case,  upon  the  construction  of  the  statute  of  fines,  4  H.  7*  c.24« 
for  want  of  that  word."  Per  Lawrence,  J.  in  Doe  v.  Jessoo^ 
6  East's  R.  85. 

(38)  This  clause  gires  to  the  party,  to  whom  a  right  of  entiy 
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The  plaintifT  must  prove  either  actual  possession  or  a  right 
of  entry  within  twenty  years,  or  account  for  the  want  of  it ; 
for  by  virtue  of  this  statute,  an  uninterrupted  adverse*^  pos- 
session for  twenty  years  (except  in  cases  which  fall  withip 
the  clause  of  exception)  operates  as  a  descent  or  a  disconti-v 
nuance  which  tolls  entry.  Hence,  the  defendant  may  take 
advantage  of  this  statute  on  the  general  issue. 

Where  the  defendant  has  the  legal  title  and  is  in  posses- 
sion', he  may  defend  himself  upon  his  title,  although  20 
years  have  run  against  him  before  he  took  possession,  such 
20  years  possession  not  being  the  possession  of  the  lessor  of 
the  plaintiff. 

This  statute  runs  against  the  lord  of  a  manor  as  well  aa 
against  any  other  person *"•  Hence  if  a  house,  &c.  be  built 
on  the  waste,  the  lord  should  take  care  to  have  some  entry 
made  of  it  in  bis  books  and  reserve  some  rent  or  service ; 
otherwise  be  will  lose  his  right* 

In  like  manner^  if  a  common  has  been  inclosed  ^  years, 
the  commoners'  right  of  entry  is  gone*. 

It  is  to  be  observed,  that  the  right  or  title  qf  entry  within 
this  statute,  must  be  such  as  is  accompanied  by  a  right  of  pos- 
session "*•  A.,  seised  in  fee  of  an  estate,  made  a  lease  for 
years,  containing  a  clause  of  re-entry,  in  default  of  payment 
of  the  rent  reserved,  and  afterwards  devised  the  estate  to  B, 
in  fee,  and  died.    From  the  death  of  A.,  until  the  e^piratioq 

k  6«Ik.  491.  D  Creach  v.  WUmot,  Derby  Soma. 

I  Doe  d.  Bqrroagh  t.  Reade,  6  East,  Asv.  i759<  per  Lee,  C.  J,    Cited  bj 

353.  Lawrence,  J.  iu  Hawke  t.  Bacon, 

HI  Greeby  ▼.  Preston,  Norfolk  Sumni..  9  Taunt.  160. 

Am.  1798.  Ld.  Raymond,  C.J.  Serjt.  o  Doe  d.  Cook  ▼.  Danrers,  7  Eafttg 

Lcedfl*8  MS.  999. 
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accrues,  and  who  is  under  a  disability  at  the  time,  ten  years  after 
the  disability  removed,  notwithstanding  the  twenty  years  should 
have  elapsed  after  his  title  first  accrued ;  and  to  the  heir,  the  statute 
eives  ten  years  from  the  death  of  his  ancestor,  to  whom  the  right 
first  accrued  during  the  period  of  disability,  and  who  died  under 
such  disability ;  for  the  word  death  refers  to  the  death  of  the 
person  to  whom  the  right  first  accrued,  and  whose  heir  the  claimant 
is*;  hence,  where  the  ancestor  died  siised,  leaving  a  son  and 
daughter,  infants,  stranger  entered,  the  son  died  within  age ;  it 
was  holden,  that  the  daughter  was  entitled  only  to  ten  years  ftom 
this  d^ath  of  her  brother,  to  make  her  entry. 

*  Doe  V.  Jestop,  6  Eacst,  Sv. 
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of  the  lease»  («  period  of  more  than  twenty  years)  C,  the 
heir  at  law  of  A.,  received  the  rent  from  the  lessee :  during 
all  which  time  B.,  the  devisee,  did  not  take  any  steps  to  re« 
cover  the  possession ;  but  within  twenty  years  after  the  ex- 
|»Uttion  of  the  lease,  B.  brought  an  ejectment ;  whereupon 
it  was  objected  that  B.'s  right  of  entry  was  barred  by  the 
statute :  Ist,  By  the  non-receipt  of  rent  by  B.  under  the 
lease  granted  by  the  devisor  for  more  than  twenty  years,  and 
an  adverse  enjoyment  by  C.  of  such  rent  during  sl\  that  time; 
and  2dly,  By  B.  not  having  availed  himself,  for  more  than 
twenty  years,  of  his  right  of  entry  under  the  proviso  in  the 
lease  for  non-payment  of  the  rent  But  the  court  overruled 
the  objection,  and  held  that  B.  was  entitled  to  recover,  ob- 
serving, that  during  the  lecise^  B.  could  not  have  entered  and 
supported  the  ^ectment;  and  although  a  forfeiture  were 
committed,  yet  B.  was  not  obliged  to  enter. 

This  statute  does  not  run  in  any  case,  except  where  there 
is  an  actual  ouster  or  disseisin^  Hence,  it  is  proper  to  con- 
sider what  acts  amount  to  an  ouster  or  disseisin: 

Taking  the  whole  profits  by  one  tenant  in  common  is  not 
any  ejectment  of  the  other^. 

One  tenant  in  common  levying  a  fine  of  the  whole,  and 
taking  the  rents  and  profits  afterwards  without  account  foi' 
nearly  five  years,  is  no  evidence  from  whence  the  jury  should 
be  directed  (against  the  justice  of  the  case)  to  find  an  ouster 
of  his  companion  at  the  time  of  tlie  fine  levied'.  The  levying 
of  the  fine  will  be  considered  as  rightfully  and  legally  done, 
and  intended  to  operate  only  on  that  share  of  the  premises  to 
which  the  party  was  lawfully  entitled. 

So  where  one  tenant  in  common  had  received  rent  for  the 
whole  of  the  premises*,  and  had  not  accounted  for  it  to  his 
companion  for  above  twenty  years,  this  was  holden  by  the 
court  not  to  be  such  an  adverse  possession  as  would  bar  the 
tenant  in  common,  who  had  been  Kept  out  of  the  rents,  from 
maintaining  an  ejectment  for  an  undivided  moiety  (39).    It 

p  Per  Cor-  in  Reoding  v.  Royston,    r  Peaceable  ▼.  Read,  i  East,  $68. 

Salk.  423.  8  Fairclaim  v.  Shackleton,    5  Burr, 

%  1  lott.  199.  b.  8604.  2  Bl.  R.  690. 


(39)  Where  one  tenant  in  common  enters  generally  without  his 
companion,  it  shall  work  an  entry  to  the  companion.  $male9  v« 
Dale,  Hob.  1 20.  Where  one  parcener  enters  generally,  and  takes 
the  profits,  this  shall  be  accounted  in  law  the  entry  of  them  both, 
and  not  a  divestment  of  the  moiety  of  her  sister.  I  Inst.  S4d.  b. 
See  Doe  t.  Keen,  7  T.  R.  386. 
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18  to  be  observed,  that  in  the  preceding  case  it  was  not  left  to 
the  jury  to  presume  an  actual  ouster;  consequently  no  ouster 
was  found,  nut  merely  the  facts  as  above  stated.  But  in  a 
case  where  it  appearedS  that  there  had  been  for  nearly  40 
years  sole  and  uninterrupted  possession  by  one  tenant  in  com- 
mon, without  any  claim  by  nis  companion  to  a  share  of  the 
rents  and  profits,  and  without  any  acknowledgment  of  his 
right  by  the  other  tenant  in  common,  it  was  holden  to  be  a 
sufficient  ground  for  a  jury  to  presume  an  actual  ouster  of  the 
co-tenant,  and  consequently  that  the  statute  operated  as  a  bar 
to  a  recovery  in  ejectment  (40). 

So  parceners  and  joint  tenants  cannot  be  disseised  by  their 
companions,  except  by  an  actual  ouster". 

If  there  be  tenant  at  sufferance',  and  a  stranger,  not  having 
any  right  to  the  land,  make  a  lease  to  him  by  indenture,  ren- 
dering rent  without  putting  the  tenant  by  sufferance  out  of 
possession,  and  the  tenant  pay  the  rent  to  the  stranger,  that  is 
not  any  disseisin  to  him  who  has  the  right. 

If  a  stranger  receive  of  my  tenant  by  voluntary  payment  ^ 
without  coercion  of  distress,  the  rent  due  to  me,  that  is  a  dis- 
seisin to  me  at  my  election. 

The  possession  of  one  joint  tenant  is  the  possession  of  the 
Other,  so  as  to  prevent  the  operation  of  the  statute*. 

Where  two  persons  are  in  possession,  the  possession  is 
judged  in  him  who  hath  right*. 

A  claim  or  entry,  to  prevent  the  operation  of  the  statute 
must  be  on  the  land,  unless  there  be  some  special  reason  to 
the  contrary  ^ 

t  Doed.  FisherT.Pros8er,Cowp.  8I7.  z  Ford  v.  Grey,  Salk.  935.    But  lea 

«  Hob.  120.  9  Taunt.  441. 

%  Per  Cur.  in  Prensou  ▼.  Sone,  i  Roll,  a  Hob.  392. 

Abr.  659.  (C)  pi.  1 1.  b  Salk.  2S5. 
y  1  R0I.  Abr.  659.  (C)  pi.  S. 


(40)  "  There  have  been  frequent  disputes,  as  to  how  far  the 
possession  of  one  tenant  in  common  shall  be  said  to  be  the  posses^ 
sion  of  the.  other,  and  what  acts  of  the  one  shall  amount  to  an  ac- 
tual ouster  of  his  companion.  I  think  the  only  case  in  which  the 
]K>s6e8sion  of  one  tenant  in  common  can  be  said  to  be  the  posses- 
sion of  the  other  is,  where  one  holds  possession  as  suchf  and  receives 
the  rents  and  profits  on  account  of  both.  With  respect  to  what 
acts  will  amount  to  an  actual  ouster,  if  no  actual  ouster  is  proved » 
yet  it  may  be  inferred  from  circumstances,  which  circumstances 
•re  matter  of  evidence  to  be  left  to  a  jury."    Per  Aston,  J.  S.  C* 
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And  by  stat  4  Ann.  c.  16.  s.  16.  An  action  must  be  com«* 
menced  within  one  year  next  after  the  making  of  the  clann  or 
entry  and  prosecuted  with  effect ;  otherwise  the  claim  or  en* 
tiy  will  be  of  no  avail. 

The  Stat  21  Jac.  c.  16.  shall  not  be  taken  by  construction*, 
to  bar  a  man  of  his  action,  unless  it  be  expressly  found  how 
the  possession  has  been. 

If  a  mortgage  is  made  for  a  collateral  security,  although 
the  mortgagee  is  not  in  possession  for  twenty  years  and  more, 
yet  if  interest  be  paid  on  the  bond,  the  statute  shall  not  bar^. 


SB 


XL  Evidence. 

Evidence  on  the  Part  of  the  Lessor  of  the  Plaintif.-^Tun 
eyidence  required  to  support  an  ejectment  will  vaiy  according 
to  the  title  of  the  lessor  of  the  plaintiff. 

Devisee  of  a  Terw».— Where  the  lessor  of  the  plaintiff  is 
devisee  of  a  term,  he  must  produce  in  evidence  the  probate 
of  the  will,  and  prove  the  assent  of  the  executor  to  the  de- 
vise® ;  for  where  a  person  devises,  either  specially  or  gene- 
rally, goods  or  chattels,  real  or  personal,  and  dies,  the  devisee 
cannot  take  them  without  the  assent  of  the  executors. 

L^see  for  years  devised  the  term  to  his  executor  for  life  ', 
mying  50/.  to  J.  S.,  remainder  to  the  lessor  of  tlje  plaintiff. 
The  executor  dying,  his  executrix  entered  upon  the  residue 
pf  the  lease  and  possessed  herself  of  the  term.  An  eject- 
ment having  been  brought,  it  was  holden,  that  the  executor 
took  as  executor,  and  not  as  legatee ;  and  then  the  remainder 
over  was  not  executed,  and  that  it  was  incumbent  on  the  re* 
mainder  man  to  prove  a  special  assent  thereto,  as  to  a  legacy ; 
whereupon  plaintiff  proved  payment  of  the  50/. ;  and  that 
was  holden  to  be  a  sufficient  assent,  and  the  plaintiff  recovered. 

Administrator.'^Where  the  lessor  of  the  plaintiff  claims 
title  as  administrator,  in  strictness  he  mghi  to  produce  the 
letters  of  administration  under  the  seal  of  the  ecclesiastical 

c  Per  Holt,  C.  J.  deMrering  the  ^pi.    f  Young  ▼.  Holniet,  Str.  70.  Middk- 

nioaof  the  court,  Ld.  Raym.  989.  wx  Slttiap,  B.  R.  Parker,  C.  J. 

d  Per  Holt,  C.  J.  Ld.  Raym. 750. 
e  1  lost.  111.  a. 

TQI/.  II*  B 
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court    But  the  original  book  of  acts',  wherein  the  order»  of 

the  court  for  granting  letters  of  administration  are  entered ) 

or  an  examined  copy  ^  of  the  entry  in  that  book ;  or  an  ex- 

. .    -  .^  /7emplificatiou*  of  the  letters  of  administration  will  also  be 

^^.     /  V  evidence. 

If  the  lessor  of  the  plaintiff  make  title  as  assignee  of  a 
term  from  an  administrator^,  cum  testamento  annexo,  an  ex- 
emplification, though  not  in  heec  verba^  yet  agreeably  to  the 
form  of  the  eccl^iastical  court,  will  be  good  evidence  (41). 

Copyhold. — ^If  the  plaintiff  make  title  in  the  lessor  as  lord 
of  a  manor^,  who  has  right  by  forfeiture  of  a  copyhold,  he 
ought  to  prove  that  his  lessor  is  lord,  and  the  defendant  a 
copyholder;  and  that  be  conunitted  a  forfeiture:  but  the 
presentment  of  the  forfeiture  need  not  be  proved,  nor  the 
entry  x)r  seizure  of  the  lord  for  the  forfeiture. 

Tenant  by  Elegit. — ^Tenant  by  elegit  must  produce  in  evi- 
dence an  examined  copy  of  the  judgment,  of  the  writ  of 
elegit  taken  out  upon  it,  and  the  inquisition  and  return  there- 
upon. 

Landlord, — ^In  ejectment  by  a  landlord  against  his  tenant, 
it  will  not  be  necessary  for  the  landlord  to  give  any  evidence 
of  his  title  anterior  to  the  lease ;  for  the  tenant  will  not  be 
permitted  to  impeach  the  title  of  the  person  under  whom  he 
came  into  possession. 

In  ejectment  upon  a  clause  of  re-entry"^,  in  a  lease,  for 
non-payment  of  rent  against  the  assignee  of  the  term,  the 
lessor  proved,  by  the  subscribing  witness,  the  execution  of 
the  counterpart  of  the  lease ;  this  was  ruled  to  be  sufficient 
proof  of  the  holding  upon  the  condition  of  re-entry  in  case 
of  non-payment  of  rent,  without  producing  the  lease  itself, 
or  provmg  that  notice  had  been  given  to  the  defendant  to 
produce  it  (42). 

%  Garrett  v.  Lister,  i  Lev.  S5.  Pease-  i   Per  Lord  Hardwicke,  C.  J.  in  Kemp- 

lte*B   case,   i    Ler.  loi.    EldeQ  r.  tonv.  Croae,  Ca.  T.  H.  u>8. 

Keddell,  8  East,  18?.  k  Kemptou  ▼.  Cross,  Ca.  T.  H.  108. 

h  Ray  V.  Clerk,  JUuidoaSittinn,  after  1  Peters  d.  Bp.  of  Winton  v.  Mills, 

H.  T.  1775.    Lord  Mansfield,  C.  J.  per  Tracy,  Surrey,  1707.  Bnl.  ^l.  P. 

13  Eas^  238.  J07. 

m  Roe  V.  Davis,  7  East,  363* 


(41 )  For  the  evidence  ueceseary  to  establish  a  title  by  the  heir» 
see  Peake's  Evid.  part  II.  chap.  xiv.  where  this  subject  is  treated 
with  great  perspicuity.  For  evidence  on  ejectment  brought  by 
devisee  of  land,  see'  post  tit.  Statute  of  Frauds,  s.  3. 

(42)  It  is  sufficient  to  prove  assignment  of  lease  by  •ubecribing 
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la  ejectment  for  a  leasehold  estate,  the  lessor  of  the  plain* 
tiff  produced  the  original  lease,  which  was  for  a  term  of 
1000  years,  granted  in  the  time  of  Queen  Elizabeth ;  and 
one  mesne  assignment  in  the  time  of  King  James,  and  then 
proved  possession  in  himself  and  those  under  whom  he 
claimed,  for  70  years  prior  to  the  ejectment ;  it  was  holden', 
that  the  jury  might  be  directed  to  presume  all  the  mesne 
Assignments. 

In  ejectment  by  landlord  against  tenant^,  the  landlord 
proved  payment  of  rent  and  half  a  year's  notice  to  quit 
But  on  the  cross  examination  of  the  plaintifTs  witness,  he 
■was  asked,  whether  there  was  not  an  agreement  in  writing 
relative  to  the  holding  of  these  lands  ?  to  which  he  answered^ 
that  an  agreement  in  writing  relative  to  these  lands  was  pro- 
duced at  the  last  trial  of  this  ejectment  (this  being  the  second 
Xrial);  but  he  did  not  know  the  contents  of  it:  and  then 
another  witness  was  called,  who  proved  that  he  had  seen  the 
same  paper  in  the  hands  of  Sir  M.  Wood's  attorney,  on  the 
same  morning  (i.  e,  of  this  trial).  Whereupon  it  was  ob* 
jected  on  the  part  of  the  defendant,  that  no  parol  evidence 
.of  the  tenancy  could  be  given,  when  it  appeared  that  there 
was  an  agreement  in  writing  concerning  it;  and  it  did  not 
appear  that  the  landlord  had  any  right  to  determine  the  te- 
nancy in  the  manner  he  had  done.  Lord  Ellenborough,  C.  J. 
If  there  were  any  writing  relative  to  this  holding,  in  the  pos- 
session of  the  landlord,  the  defendant  ought  to  have  given 
him  a  r^ular  notice  to  produce  it;  otherwise,  in  this  colla- 
teral way,  he  would  get  the  whole  benefit  of  it,  without  giv- 
ing such  a  notice ;  when,  if  notice  had  been  given,  and  the 
Siper  were  produced,  it  might  not  support  the  objection, 
ow  can  we  say  that  the  plaintiff  ought  to  have  been  non- 
suited for  want  of  giving  the  best  evidence  of  the  tenancy, 
unless  it  appeared  that  there  was  other  and  better  evidence  of 
it  in  an  agreement  in  writing  between  the  landlord  and  his 
tenant,  which  the  landlord  kept  back?  Enough,  at  least, 
ought  to  appear  to  shew  that  the  paper  not  produced  was 
better  evidence  of  the  terms  of  the  tenancy  than  the  evidence 
which  was  received ;  but  it  did  not  appear  that  it  was  an 

n  £aH  d.  Goodwin  r.  Baxter,  8  Bl.  R.    o  Doe  d.  Sir  M.  Wood  ▼.  Morris,  19 
1S28.  £a8t,  937. 


wiuiefls,  without  calling  the  subscribing  witness  to  the  original 
lease.  Nash  v.  Turner,  1  Esp.  N.  P.  C.  217*  per  Kenyon>  C.  J« 
Id  tbis  case,  the  assignment  was  by  indorsement* 

Et 


708  EJECTMENT. 

agreement  between  these  parties,  or  that  it  was  an  existing 
agreement  at  this  time:  it  might  have  been  an  agreement 
between  the  defendant  and  his  former  landlord ;  or  it  might 
have  related  to  a  former  period  of  the  tenancy.  The  witness 
did  not  profess  to  know  any  thing  of  the  contents  of  the 
paper,  only  that  it  was  an  agreement  relative  to  the  lands  iti 
question. 

In  ejectment  against  a  bailiff,  the  tenant  in  possession  is 
not  competent  to  prove  that  the  witness,  and  not  the  defend- 
ant, is  the  possessor  of  the  land'. 

Legitimacy. — In  this  action,  the  legitimacy  of  the  parties 
frequently  comes  in  question.  An  opinion  appears  to  have 
prevailed  at  one  time,  that  unless  the  husband  was  extra 
quatuoT  maria^  that  is,  out  of  the  kingdom,  during  all  the 
time  of  the  wife's  going  with  child,  access  must  be  pre- 
sumed, and  the  child  must  be  deemed  legitimate^.  But,  on 
examination  of  this  doctrine,  it  was  found  unsatisfactory, 
and  it  is  now  holden%  that  non-access  may  be  proved  to 
bastardize  the  issue,  although  it  should  appear,  that  the  hus- 
band was  within  the  kingdom  during  the  period  of  gestation. 
So  where  the  husband,  in  the  course  of  nature,  cannot  have 
been  the  father  of  his  wife's  child,  the  child  is  by  law  a 
bastard,  whether  the  husband  be  within  reach  of  access  or 
not ;  as  in  the  case  of  a  natural  impossibility,  the  husband 
being  within  the  age  of  puberty';  or  disabled  by  bodilv  in- 
firmity*. So  where  it  was  proved,  that  the  husband  had  not 
access,  until  a  fortnight  before  the  birth  of  the  child,  the 
child  was  adjudged"  to  be  illegitimate.  The  wife  is  a  wit- 
ness of  necessity,  as  to  the  ract  of  adulterous  intercourse, 
because  that  lies  within  her  own  knowledge*,  and  she  is  the 
only  person  who  may  be  supposed  privy  to  it,  except  the 
adulterer.  This  case,  therefore,  affords  an  exception  to  the 
general  rule,  which  prohibits  the  wife  from  being  examined 
against  her  husband  in  any  matter  affecting  his  interest  oir 
character.  But  non-access  must  be  proved  by  other  testi- 
mony ^^  than  that  of  the  wife,  and  this  rule  holds  although 
the  husband  be  dead'. 


p  Doe  d.  Jonet  and  others  ▼.  Wilde,  5  u  R.  ▼.  Lnffe,  8  Eatt,  193. 

Taunt.  1 83.  '  x  R.  ▼.  Reading,  Rep.  Temp.  Hard.  79. 

q  Queen  v.  Murrey,  Salk.  129.      '  R.  ▼.  Rooke,  i  Wils.  340.  and  Andr. 

r  Pendrell  v.  P«;ndre]l,  Str.  90s.  B.  10. 

V.  Bedall,  Str.   1076.  Rep.  Temp,  y  R. ▼.Reading, Rep. Temp.  Hard.79. 

Hardvr.  379.  and  Audr.  9.  R.  ▼.  Rooke,  1  Wilt.  340.  and  Andr. 

a  1  H.6.  3  b.  10. 

t  1  Rol.  Abr.  359.  cited  by  Ld.  Ellen-  %  R.  ?.  Kea,  il  East,  199. 

borough,  8  East,  905. 
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The  presumption  of  legitimacy  arising  from  the  birth  of 
a  child  during  wedlock,  the  husband  and  wife  not  being 
proved  to  be  impotent,  and  having  opportunity  of  access  to 
each  other  during  the  period  in  which  a  child  could  be  be- 
gotten and  bom  m  the  course  of  nature,  may  be  rebutted  by 
circumstances  inducing  a  contraiy  presumption  V 

The  fact  of  the  birth  of  a  child  from  a  woman  united  to  a 
maa  by  lawful  wedlock,  is  generally,  by  the  law  of  England^ 
prima  facie  evidence,  that  such  child  is  legitimate  ^  Such 
prima  facte  evidence  of  legitimacy  may  always  be  lawfully 
rebutted  by  satisfactory  evidence  that  such  access  did  not 
take  place  between  the  husband  and  wife,  as  by  the  laws  of 
nature  is  necessary,  in  order  for  the  man  to  be  in  fact  the 
father  of  the  child*.  The  physical  fact  of  impotency,  or  of 
non-access,  or  of  non-generating  access,  as  the  case  may  be, 
may  always  be  lawfully  proved  by  means  of  such  legal  evi- 
dence as  is  strictly  admissible  in  every  other  case  in  which 
it  is  necessary,  by  the  law  of  England,  that  a  physical  fact 
be  proved  ^ 

Afler  proof  given  of  such  access  of  the  husband  and  wife^ 
by  which,  according  to  the  laws  of  nature,  he  might  be  the 
father  of  a  child  (by  which  is  to  be  understood  proof  of 
sexual  intercourse  between  them)  no  evidence  can  be  re- 
ceived, except  it  tend  to  falsify  the  proof  that  such  inter- 
course had  taken  place*.  Such  proof  must  be  regulated  by 
the  same  principles  as  are  applicable  to  the  establishment  of 
any  other  fact^ 

In  every  case  where  a  child  is  bom  in  lawful  wedlock,  the 
husband  not  being  separated  from  his  wife  by  a  sentence  of 
divorce,  sexual  intercourse  is  presumed  to  have  taken  place 
between  the  husband  and  wife,  until  that  presumption  is  en- 
countered by  such  evidence  as  proves  to  the  satisfaction  of 
those  who  are  to  decide  the  question,  that  such  sexual  inter- 
course did  not  take  place  at  any  time,  when  by  such  inter- 
course the  husband  could,  according  to  the  laws  of  nature, 
be  the  father  of  such  child*. 

The  presumption  of  the  legitimacy  of  a  child  bora  in  law- 
ful wedlock,  the  husband  not  being  separated  from  his  wife 
by  a  sentence  of  divorce,  can  be  legally  resisted  only  by 
evidence  of  such  facts  or  circumstances,  as  are  sufficient  to 

a  Bsobniy  Claim  of  Peerage,  D.  P.  c  111. 

9  May,  isi  1.  Opinion  of  the  jud^s.  d  lb. 

b  Banbnry  Claim  of  Peerage,  D.  P.  e  lb. 

Opinion ofUiejadgca,  13 May,  18 II.  f  lb. 

N.  This  cUim  was  disallowed,  D.  P.  f  lb.  S*  C.  4  July,  iSii. 

9  March,  1813.  91  Peers  to  13. 
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prove,  to  the  satisfaction  of  those  who  ate  to  decide  the 
question,  that  no  sexual  intercourse  did  take  place  between 
the  husband  and  wife  at  any  time,  when  by  such  intercourse 
the  husband  could,  by  the  laws  of  nature,  be  the  iather  of 
such  child^ 

Where  the  legitimacy  of  a  child  in  such  a  case  is  disputed, 
on  the  grpund  that  the  husband  was  not  the  father  of  such 
child,  the  question  to  be  left  to  the  jury  is,  whether  the  hus- 
band was  the  father  of  such  child ;  and  the  evidence  to  prove 
that  he  was  not  the  father,  must  be  of  such  facts  and  circum- 
stances, as  are  sufficient  to  prove  to  the  satisfaction  of  a 
jury,  that  no  sexual  intercourse  took  place  between  the  hus^ 
band  and  wife  at  any  time,  when,  by  such  intercourse  the 
husband  could,  by  the  laws  of  nature,  be  the  father  of  such 
child*  (43). 

Mortgagee.^^ln  ejectment  by  a  mortgagee,  if  the  mort- 
gagor be  in  possession^,  proof  of  the  execution  of  the  mort* 
gage  deeds  by  the  subscribing  witness,  will  be  sufficient  to 
support  the  mortgagee's  title ;  but  if  a  third  person  is  in  pos- 
session, the  mortgagee  should  also  prove,  that  such  third 
person  has  paid  rent  to,  or  otherwise  acknowledged  the  title 
pf  the  mortgagor, 

Rector. — In  ejectment  by  a  rector  for  a  rectory',  it  seems 
that  it  is  not  necessary  for  the  plaintiff  to  prove  that  he  sub- 
scribed and  publicly  read  the  thirty-nine  articles;  for  where 
any  act  is  required  to  be  <Jone,  so  that  the  party  neglecting 
it  would  be  guilty  of  a  criminal  neglect  of  auty  in  not  hav- 
ing done  it,  the  law  presumes  the  affirmative,  and  throws 
the  burthen  of  proving  the  contrary  on  the  other  side*. 
Hence  where  a  prebendary  brought  ejectment  for  a  house, 

b  Opinion  of  the  judges,  S.C.  4  July,  B1.  R.  853.    See  aleo  Williams  ▼. 

1611.  East  India  Company,  3  Basra  R. 

i  n».  199. 

k  Pcake^s  Evid.  324.  ro  Sherrard's  ewe,  cited  by  de  Grey,  C. 

1  See  Monk  v.  Butler,  1  Roil.  Rep.  83.  J.deiiveringthe  opinion  of  the  court 

recognised  in  Powell  v.  Milbaiik,  3  in  Powell  t.  Milbaok,  3  Bi.  R.853. 


(43)  "  The  non-existence  of  sexual  intwcourse,  is  generally  ex- 
pressed by  the  words  *^  nonraccess  of  the  husband  to  the  wife.*' 
And  we  understand  those  expivssions  as  applied  to  the  present 
question  as  meaning  the  same  thing ;  because  in  one  sense  of  the 
word  "  access,"  the  husband  may  be  said  to  have  access  to  his 
^▼ife  as  being  in  the  same  placcy  or  in  the  same  housCf  and  yet  under 
circumstances  such  as  instead  of  proving,  tend  to  disprove,  that 
any  sexual  intercourse  had  taken  place  between  them***  Remark 
pf  the  judges. 
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belonging  to  his  prebend,  and  was  required  to  shew  that  he 
had  performed  tlie  requisites  necessary  by  law  to  make  him 
prebendary ;  Wilmot  J.  held,  that  it  ought  to  be  presumed 
that  he  had  performed  them»  until  something  appeared  to 
the  contrary. 

In  addition  to  the  proof  of  his  title,  the  lessor  of  the 
plaintiff  must,  if  the  landlord  be  made  defendant,  prove  his  -y^^ .  '*  ^^^'/ 
tenant  or  tenants  in  possession  of  the  lands,  &c.  to  which 
plaintiff  makes  title" ;  or  if  the  tenant^  or  tenants  in  posses- 
sion defend,  the  lessor  of  the  plaintiff  must  prove  him  or 
them  in  possession  of  the  lands,  &c.  to  which  he  makes  title. 
But  where  the  defendant  comes  in  as  landlord,  to  connect 
him  with  the  premises  to  which  the  lessor  of  the  plaintiff 
makes  title,  it  is  enough  to  shew  that  the  declaration  was 
served  upon  the  tenant  in  possession  of  these  premises  ^  or 
that  huiolord  was  in  receipt  of  rents  and  profits  *i. 

N.  A  tenant  in  possession  cannot  be  a  witness  to  support 
his  own  possession'. 

If  a  material  witness  for  the  defendant  be  made  a  co-de- 
fendant, he  should  suffer  judgment  by  default  (44).  Where 
there  are  several  demises  of  two  persons,  although  the  evi- 
dence shews  the  title  to  be  exclusively  in  one  of  them,  the 
other  cannot  be  compelled  by  the  defendant  to  be  examined 
as  a  witness  for  him ;  because  the  lessor  for  the  plaintiff  in 
ejectment  is  substantially  the  plaintiff  on  the  record'. 

The  parish  register,  or  an  examined  copy  thereof,  will  be 
evidence  to  prove  christenings,  marriages,  or  burials. 

The  original  visitation  books  of  heralds  ^  compiled  when 
progresses  were  solemnly  and  regularly  made  into  every 
part  of  the  kingdom,  to  inquire  into  the  state  of  families, 
and  to  register  such  marriages  and  descents,  as  were  veri- 
fied to  them  on  oath,  are  allowed  to  be  good  evidence  of 
pedigrees. 

tt  Smith  T.  Maon,  i  Wils.  990.    Fena  q  Feoo  v.  Cooke,  3  Camp.  N.P.C.  519. 

d.filanchard  v.  Wood,  i  Bos.  &Pul.  r  Doe  d.  Fonter  t.  Williams,  Cowp. 

573.  621. 

o  Goodright  ▼•  Rich,  7  T.  R.  397.  in  s  Fena  on  the  several  demises  of  Pew- 

which  Doe  d.  Jesse  y.  Bacchus,  Bnl.  triss  and  Thompson  ▼.  Granger,  S 

N.P.  po.  was  overruled.  Camp.  N.P.C.  177. 

p  Doe  V,  Alexander,  3  Camp.  N.  P.  C.  t  Matthew  v.  Port,  Comb.  63.    3  Bl. 

516.  Comm.  c.  7. 11. 

(44)  One  of  two  defendants,  who  has  suffered  judgment  hiy 
default,  may  be  called  to  prove  the  other  defendant  in  possession.. 
Doe  d.  Harrop  y.  Green,  4  Esp.  N.  P.  C.  19S.  9ed  qu<K,  and  see 
Chapman  v.  GraYes,  S  Camp.  N.  P.  C.  333.  n. 
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Although  it  is  a  general  rule  that  hearsay  evidence  is  n6C 
admissible,  yet  in  some  cases  where  a  strict  adherence  W 
that  rule  would  utterly  prevent  the  party  from  establishing 
his  case,  the  law  sanctions  a  departure  from  it  (45).  Hence 
the  declarations  of  the  members  of  a  family,  and,  perhaps, 
of  others  living  in  habits  of  intimacy  with  them  (46),  are 
received  in  evidence  as  to  pedigrees* ;  but  evidence  of  what 
a  mere  stranger  has  said  has  ever  been  rejected  in  such  cases. 

The  husband  has  been  considered  as  a  member  of  the 
wife's  family  within  this  exception" ;  and,  consequently,  his 
declarations  as  to  the  illegitimacy  of  his  wife  are  admissible 
in  evidence. 

In  the  case  of  the  Banbury  claim  of  peerage,  D.  P.  23d 
February,  1809,  the  counsel  for  the  |:)etitioner  stated  that  he 
would  ofl'er  in  evidence  certain  depositions  taken  upon  a  bill 
(seeking  relief),  filed  in  the  Court  of  Chancery  on  the  9th  of 
February,  1640,  by  Edward,  the  eldest  son  of  the  first  Earl 
of  Banbury,  an  infant,  by  his  next  friend.  This  evidence 
having  been  objected  to,  and  the  point  argued,  the  following ' 
questions  were  proposed  to  the  judges: 

Upon  the  trial  of  an  ejectment  brought  by  E.  F.  against 
G.  H.,  to  recover  the  possession  of  an  estate,  E.  F.,  to  prove 
that  C.  D.,  from  whom  E.  F.  was  descended,  was  the  legiti- 
mate son  of  A.  B.,  ofi*ered  in  evidence  a  bill  in  Chancery,  pur- 

t  Per  Lord  Kenyon,  C.J.  in R.  ▼.  £rts-    u  VowIm  v.  Young,  13  Ves.  140.  Lord 
well,  3  T.  R.  733.  firskine  C. 


{45)  "  Hearsay  is  good  evidence  to  prove,  who  is  my  grand* 
father,  when  he  married,  what  children  he  had,  &c.  of  which  it  is 
not  reasonable  to  presume  that  I  have  better  evidence ;  so  to  prove 
that  my  father,  mother,  cousin,  or  other  relation  beyond  the  sea  is 
dead,  and  the  common  reputation. and  belief  of  it  in  the  family » 
gives  credit  to  such  evidence."  Gilb.  L.  Ev.  1 12.  edit.  176I.  See 
also  Doe  d.  Banning  v.  Griffin,  15  East,  393,  where  it  was  proved 
by  one  of  the  family,  that  many  years  before,  a  younger  brother 
of  the  person  last  sinzed  had  gone  abroad,  and  according  to  the 
repute  of  the  family  had  died,  and  that  witness  had  never  heard  in 
the  family  of  his  having  been  married.  This  was  hohien  to  be 
sufficient  pnnwiyhcie  evidence,  that  the  party  was  dead  without 
lawful  issue. 

(46)  In  dectment  between  the  Duke  of  Athol  and  Lord  Ash<- 
burnham,   £.14  Geo.  2.  Mr.  Sharpe,  who  was  attorney  in  the 
cause,  was  admitted  to  prove  what  Mr.  Worthington  (who  happen- 
ed to  die  before  th<^  trial)  had  told  him  he  knew  and  had  heard  m 
t^ard  10  the  ptili^ite  of  the  iamiiy*     Gilb.  L»  Ev.  118. 
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^rting  to  have  been  filed  by  C  D.  150  years  before  that 
time  by  his  next  friend,  such  next  friend  therein  stiling  him-* 
self  the  uncle  of  the  infant  for  the  purpose  of  perpetuating 
testimony  of  the  fact  that  C.  D.  was  the  legitimate  son  of 
A.  B.,  and  which  bill  stated  him  to  be  such  legitimate  sotl 
(but  no  persons  claiming  to  be  heirs  at  law  of  A.  B.,  if  C.  D. 
was  illegitimate^  were  parties  to  the  suit,  the  only  defendant 
being  a  person  alleged  to  have  held  lands  under  a  lease  from 
A.  B.,  reserving  rent  to  A.  B.  and  his  heirs):  and  also  offered 
in  evidence  depositions  taken  in  the  said  cause ;  some  of  them 
purporting  to  be  made  by  persons  stiling  themselves  relations 
of  A.  B.;  others  stiling  themselves  servants  in  his  family; 
others  stiling  themselves  to  be  medical  persons  attendant 
upon  the  family :  and  in  their  respective  depositions  stating 
facts,  and  declaring  that  C.  D.  was  the  legitimate  son  of 
A.  B.,  and  that  he  was  in  the  family,  of  which  they  were 
respectively  relations,  servants,  and  medical  attendants,  re* 
puted  so  to  be. 

1st  question.  Are  the  bill  in  equity,  and  the  depositions 
respectively,  or  any,  and  which  of  them,  to  be  received  in 
the  courts  below,  upon  the  trial  of  such  ejectment  (G.  H. 
not  claiming  or  deriving,  in  any  manner,  under  either  the 
plaintiff  or  defendant  in  the  said  chancery  suit),  either  as 
evidence  of  facts  therein  [alleged,  denied,  or]  deposed  to, 
or  as  declarations  respecting  pedigree ;  and  are  they,  or  any, 
and  which  of  them,  evidence  to  be  received  in  the  said 
cause,  that  the  parties  iBling  the  bill,  and  making  the  depo^ 
sitions,  respectively  sustained  the  characters  of  uncle,  rela* 
tions,  servants,  and  medical  persons,  which  they  describe 
themselves  therein  sustaining. 

Answer  (47).  Neither  the  bill  in  equity,  nor  the  deposit 
tions,  are  to  be  received  in  evidence  in  the  courts  below,  on 
the  trial  of  the  ejectment,  either  as  evidence  of  the  facts, 
therein  [alleged,  denied,  or]  deposed  to,  or  as  declarations 
respecting  pedigree :  neither  are  any  of  them  evidence  that 
the  parties  filing  the  bill,  or  making  the  depositions  respec« 
tively  sustained  the  characters  of  uncle,  relations,  servants, 
and  medical  persons,  which  they  describe  themselves  therein 
sustaining.  The  judges  further  added,  that  it  would  not  make 
any  difference  in  their  opinion,  if  the  bill,  stated  to  have 
been  filed  by  C.  D.,  by  his  next  friend,  had  been  a  bill  seek- 
ing relief. 


(47)  The  C.  J.  of  C.  B.  delivered  the  opinion  of  the  judges  on 
the  30tb  May,  1809. 
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3nd  question.  Whether  any  bill  in  chancery  can  ever  be 
received  as  evidence  in  a  court  of  law,  to  prove  any  facts 
eitlier  alleged  or  denied  in  such  bill  ? 

Answer.  Generally  speaking,  a  bill  in  chancery  cannot 
be  received  as  evidence,  in  a  court  of  law,  to  prove  any  fact 
either  alleged  or  denied  in  such  bilL  But  whether  any  pos- 
sible case  might  be  put  which  would  form  an  exception  to 
such  general  rule,  the  judges  could  not  undertake  to  say. 

3rd  question.  Whether  depositions,  taken  in  the  Court  of 
Chancery,  in  consequence  of  a  bill  to  perpetuate  the  testi- 
mony of  witnesses,  or  otherwise,  would  be  received  in  evi- 
dence to  prove  the  facts  sworn  to,  in  the  same  way  and  to 
the  same  extent  as  if  the  same  were  sworn  to  at  the  trial  of 
an  ejectment  by  witnesses  then  produced? 

Answer.  Such  depositions  would  not  be  received  in  evi- 
dence, in  a  court  of  law,  in  any  cause  in  which  the  parties 
were  not  the  same  as  in  the  cause  in  the  Court  of  Chancery, 
or  did  not  claim  under  some  or  one  of  such  parties. 

If  the  question  be,  whether  a  certain  manor  be  ancient 
demesne  or  not,  the  trial  shall  be  by  Domesday  Book,  which 
will  be  inspected  by  the  court*. 

In  ejectment  for  the  n^anor  of  Artam^^,  the  defendant 

E leaded  ancient  demesne,  and  when  Domesday  Book  was 
rought  into  court,  would  have  proved,  that  it  was  anciently 
called  Nettam,  and  that  Nettam  appears  by  the  book  to  hie 
ancient  demesne;  but  he  was  not  permitted  to  give  such 
evidence ;  for  if  the  name  be  varied,  it  ought  to  have  been 
averred  on  the  record. 

An  ancient  writing  found  among  the  court  rolls  of  a 
manor,  stated  to  be  £X  assensu  omnium  tenentium,  and  {NTOved 
to  have  been  delivered  down  from  steward  to  steward,  is 
admissible  evidence,  although  not  signed  by  any  person,  to 
prove  the  course  of  descent  within  the  manor*. — And  the 
same  rule  holds,  with  respect  to  an  entry  in  the  court  rolls 
of  a  presentment  made  by  the  homage  of  the  customary 
mode  of  descent  within  the  manor,  although  no  instances  be 
proved  of  any  person  having  taken  according  to  the  mode  of 
descent  pointed  out  in  the  presentment*. 

Custom  is  of  the  very  essence  of  a  copyhold ;  and  if  the 
custom  be  silent,  the  common  law  must  regulate  the  course 
of  descent-customs  are  to  be  taken  strictly  and  cannot  be 

X  Hob.  188.  z  Dcnn  d.  Goodwin  ▼.  Spray,  i  T.  R. 

7  Gregory  r.  Withers,  H.  28  Car.  2.        466. 
Gilb.  £v.  44.  3  Keb.  58S.  S.  C.  a  Ro€  d.  Bebce  ▼.  Parker,  5  T.  R.  fl6. 
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extended  by  implication. — Hence  where  th^  custom  is,  that 
the  eldest  sister  shall  inherit,  yet  by  that  custom  the  eldest 
aunt  or  the  eldest  niece  shall  not  inherit  the  land^.  So  if 
the  custom  be  that  the  youngest  son  shall  inherit,  and  a  man 
has  issue  two  sons  and  dies,  and  the  land  descends  to  the 
younger  son,  who  dies  without  issue,  the  eldest  son  of  the 
eldest  brother  shall  have  the  land ;  because  the  custom  does 
not  hold  in  the  transversal  line,  but  only  in  the  lineal  de- 
scent*. 

Evidence  of  reputation  of  the  custom  of  a  manor',  that, 
in  de&ult  of  sons,  the  eldest  daughter^  and,  in  default  also 
of  daughters,  the  eldest  sister^  and  in  case  of  the  death  of 
all,  the  descendants  of  the  eldest  daughter  or  sister  respec- 
tively of  the  person  last  seised  should  take,  is  proper  to  be 
left  to  the  jury  of  the  existence  of  such  a  custom,  as  applied 
to  a  great  nephew  (the  grandson  of  an  eldest  sister)  or  the 
person  last  seised ;  although  the  instances  in  which  it  was 
proved  to  have  been  put  in  use  extended  no  farther  than 
those  of  eldest  daughter  and  eldest  sister,  and  the  son  of  an 
eldest  sister.  The  existence  of  such  extended  custom  in 
adjacent  manors  seems  to  be  no  evidence  of  the  custom  in 
the  particular  manor. 

The  premises  were  laid  in  the  declaration  to  be  in  the  parish 
of  Famham,  and  at  the  trial  were  proved  to  be  in  the  parish 
of  Famham  Royal ;  but  it  was  not  shewn  by  the  defendant 
that  there  were  two  Famhams.  The  variance  was  holden  to 
be  immaterial ''• 

Evidence  on  the  part  of  the  Defendant. — ^If  the  defendant 
prove  a  title  out  of  the  lessor  of  the  plaintiff,  it  is  sufficient, 
though  he  have  not  any  title  himself;  but  he  ought  to  prove 
a  subsisting  title  out  of  the  lessor,  for  producing  an  ancient 
lease  for  1000  years  will  not  be  sufficient,  unless  he  likewise 
prove  possession,  under  such  lease,  within  twenty  years  ^ 
So  if  the  defendant  produce  a  mortgage  deed,  where  the  in- 
terest has  not  been  paid,  and  the  mortgagee  never  entered, 
it  will  not  be  sufficient  to  defeat  the  lessor,  who  claims  under 
the  mortgagor';  because  it  will  be  presumed,  that  the  money 
was  paid  at  the  day,  and  consequently,  that  it  is  not  a  sub- 
sisting title ;  but  if  the  defendant  prove  interest  paid  upon 
such  mortgage  after  the  time  of  redemption,  and  within 
twenty  years,  it  will  be  suigcient  to  nonsuit  the  plaintiff. 
No  less  time  than  twenty  years  will  raise  a  presumption  that 

b  RatclifT  T.  Chapman,  4  Leon.  S42.  e  Doe  d  Toilet  v.  Salter,  la  East,  9. 

c  1  Rol.  Abr.  624.  pi.  2.  f  Bull.  N.P.  no. 

A  Doe  d.  Foster  and  anotber  ▼.  Sisson,  g  Wilson  ▼.  Witberby,  per  Holt,  C.J. 

18  EMt,  6s.  Bull.  N.  P.  1 10. 
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a  mortgage  term  has  been  assigned  or  surrendered;  although 
the  defendant  neither  proves  that  interest  continues  to  be 
paid,  nor  in  any  way  accounts  for  his  possession  of  the  mort- 
gage deed** 

The  defendant  produced  a  mortgage  for  years*,  by  deed, 
from  the  plaintiff  s  ancestor,  upon  which  was  an  indorse- 
ment in  hcBC  verba,  "  Received  of  M.  O.  500/.  on  the  within 
•'  recited  mortgage,  and  all  interest  due  to  this  day ;  and  I 
•'  do  hereby  release  to  the  said  M.  O.,  and  discharge  the 
"  mortgaged  premises  from  the  said 'term  of  500  years." 
On  a  case  reserved,  the  court  held,  1st,  that  these  words 
amounted  to  a  surrender  of  the  term ;  2d,  that  such  surren- 
der might  be  by  note  in  writing,  without  deed,  by  the  statute 
of  frauds  (29  Car.  2.  c.  3.  s.  3.) ;  3d,  that  a  note  in  writing 
was  not  required  to  be  stamped  (48). 


XII.  Verdict — Judgment-^Execution. 

Verdict. — In  an  ejectio  firmw  of  a  messuage'^,  if  it  be 
found  that  a  small  part  of  the  house  is  built,  by  encroach- 
ment, upon  the  land  of  the  plaintiff,  and  not  the  residue, 
yet  plaintiff  shall  recover  for  that  parcel  by  the  name  of  a 
messuage. 

Upon  trial  at  bar  in  an  ejectio  Jirmte^y  by  a  jury  from 
Kent,  the  declaration  was  of  a  fourth  part  ot  a  fifth  part; 
and  the  title  of  the  plaintiff  was  only  to  one-third  of  one- 
fourth  of  one-fifth,  being  only  one-third  of  what  was  declared 

h  Doe  J.  Calrert,  5  Taunt.  170.  k  9  Roll.  Abr  704. 

I  Fanner  d.  Earl  ▼.  Rogers  and  an-  1  Abletl  d.GlenhamT.  Skinner,  iSidf. 

other, T.  1755.  CB. Bull.  N.P.iigi^  S99- 

sWUa.96.  S.C. 


(48)  So  in  Hodges  ▼.  Drakeford,  1  Bos.  &  Pal.  N.  R.  S70.  it 
was  holden,  thatan  assignment  in  writing,  not  undersea!,  indorsed 
on  a  lease,  did  not  require  a  stamp  duty  before  the  ttat.  44  Geo.  3. 
c.  98.  But  now,  by  that  statute,  a  deed  or  other  instrument  of 
assignment  is  made  subject  to  a  stamp  duty.  The  like  provision 
bag  been  made  by  the  last  stamp  act»  ^5  Geo.  dt  c»  184.  See  Sche* 
dulei  part  I*  tit  Mortgage. 
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for.  And  it  was  fiaid,  that  plaintiff  could  not  have  a  verdict, 
because  the  verdict  ought  to  agree  with  the  declaration.  But 
per  cuu  The  verdict  may  be  taken  according  to  the  title. 

In  ejectment,  declaration  was  for  a  moiety  of  land  of 
gavelkind  tenure,  in  Kent** ;  and  the  question  was,  whether 
the  lessor  of  the  plaintiff  could  recover  a  third  part  of  the 
land  described,  having  claimed  a  moiety  in  the  declaration  ? 
Lord  Mansfield  C.  J.  "  The  lessor  of  the  plaintiff  shall  re* 
cover  according  to  his  title,  and  it  is  not  any  objection  to  his 
recovering  what  he  has  really  a  title  to,  that  he  has  demanded 
more."  If  an  ejectment  is  brought  for  forty  acres,  plaintiff 
may  recover  twenty  acres".  Denison,  J.  "  In  ejectment, 
plaintiff  generally  declares  for  more  than  he  hopes  to  recover. 
if  he  claims  a  messuage  in  the  declaration,  he  may  recover  a 
moiety.*' 

Judgment. — ^The  form  of  the  judgment,  after  verdict  for 

the  plaintiff  in  ejectment  on  a  sinde  demise,  is,  ^*  that  the 

•*  plaintiff  do  recover  his  term  aforesaid,  yet  to  come  and 

unexpired,  of  and  in  the  said  tenements,  with  the  appur* 

tenances  above-mentioned,  whereof  it  has  been  found  by 

the  jurors  aforesaid,  that  the  defendant  is  guilty  of  the 

trespass  and  ejectment  aforesaid,  and  his  damages  afore* 

said,  by  the  jurors  aforesaid,  in  form  aforesaid  assessed : 

^*  and  also         L  to  plaintiff  at  his  request,  for  his  costs  and 

"  charges  aforesaid,  by  the  court  here  for  an  increase  adjudg* 

'^  ed,  which  said  damages  in  the  whole  amount  to  i    ■  U 

**  And  let  the  said  defendant  be  taken,  &c." 

Where  the  ejectment  is  brought  on  several  demises,  a 
alight  alteration  in  the  language  of  the  preceding  form  will 
be  necessary,  in  order  to  adapt  it  to  the  particular  case. 

The  court  will  make  every  possible  intendment  to  support 
the  judgment,  A  bare  possibility  of  title,  consistent  with 
the  judgment,  will  be  sufficient  Hence,  where  in  the  de- 
claration two  demises  were  alleged  for  the  same  term**,  both 
as  to  commencement  and  duration,  by  two  different  persons, 
of  the  same  premises;  and  the  judgment  was,  ''  that  the 
plaintiff  should  recover  his  terms;**  it  was  objected,  on 
error,  that  it  was  impossible  the  plaintiff  could  have  a  right 
to  recover  the  two  terms,  according  to  the  words  of  the 
declaration;  because  if  A.  demise  to  a  man  an  estate  for 
forty  years,  and  then  B.,  at  the  same  moment,  demise  the 

m  Qemi  d.  Bar^eat  v.  Pnnris,  i  Borr.        Meredith  ▼.  Baud,  43  Elic.  Dyer, 

396.  and  MSS.  See  Comb.  101 .  1 15.  b.  pi.  67.  iu  marg.  S.  P. 

B  Se«  Gut  f.  Bwid,  Oro.  fitii*  2  a.  and    o  Morrct  ▼.  Barrj,  Str.  11  so.  x  Wjtft, 

I.S.C. 
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same  estate  to  a  man  for  forty  years,  it  is  impossible  both 
can  have  a  right  But  the  court  overruled  the  objection, 
observing,  that  it  might  be  in  rerum  naturi^  that  the  estate 
might  have  belonged  to  two  joint  tenants,  who  might  have 
refused  to  concur  in  one  lease,  but  each  might  have  made  a 
lease  of  the  whole,  which  would  operate  as  a  lease  of  the 
moiety.  So  where  the  declaration  in  ejectment  contained 
two  demises^,  each  of  an  undivided  third  of  tt>e  same  estate, 
for  the  same  term,  but  by  different  lessors;  and  the  judg* 
ment  was,  **  that  the  plaintiff  should  recover  his  said  terms.'* 
Jt  was  objected,  on  error,  that  the  judgment  being  for  the 
recovery  of  two  undivided  thirds  (under  a  title,  explained 
by  the  facts  disclosed  by  the  bill  of  exceptions,  even  in  the 
parts  stating  the  proof  for  the  defendant  m  error,  to  be  only 
for  one  undivided  third,  and  confessed  to  be  in  fact  to  no 
greater  extent,)  was  erroneous.  But  the  court  overruled  the 
objection,  observing,  that  this  did  not  come  before  the  court 
by  special  verdict,  but  by  bill  of  exceptions,  consequently 
what  other  evidence  was  given  besides  that  stated  in  tl^e 
bill  did  not  appear ;  that  it  did  appear  that  a  great  deal  pf 
other  evidence  was  given,  and  for  any  thing  that  appeared, 
there  might  be  a  title  to  another  undivided  third  of  th§ 
estate. 

Execution. — It  is  usual  for  the  plaintiff  to  indemnify  the 
sheriff,  and  then  the  sheriff  gives  the  plaintiff  execution  of 
y^hat  he  demands.  If  the  plaintiff  take  out  execution  for 
more  than  the  recovery  warrants^,  the  court  will  interpose  in 
^  summary  way,  and  restore  the  tenant  to  the  possession  of 
§uch  part  as  was  not  recovered. 

If  the  execution  be  for  twenty  acres',  the  sheriff  must 
give  possession  of  twenty  acres,  according  to  the  estimation 
()f  the  county  where  the  lands  lie. 

It  is  9it  the  election  of  the  plaji^tiff  whether  the  sheriff 
j^aU  .return  the  writ  of  hab.  fac.  pos.  or  not*.  The  court 
will  not  oblige  the  sheriff  to  return  it,  except  at  the  instance 
i>f  the  plaintiff.  But  after  possession  has  been  given  under 
the  writs  the  plaintiff  cannot  sue  out  another  writ,  although 
he  is  disturbed  by  the  same  defendant,  and  though  the  she- 
riff have  not  returned  the  former  writ;  for  an  alias  cannot 
issue  after  a  writ  is  executed ;  if  it  could,  the  plaintiff,  by 
iUnitting  to  call  on  the  sheriff  to  make  his  return  to  the 

p  Roefr.Power,D.P.  sBot.andPul.    r  I  Rol.  Rep.  480.  i  Rol.  Abr.  88^. 

N.R.I.  (H.)p!.4. 

q  I  Burr.  6fl9.  9  Burr.  9673.  Doe  d.    1  Palm.  S89. 

8«ttl  T.  Dawion,  C.  B.  3  WiU,  49<        i  Poe  d.  Pate  ?•  Roe^  1  Tauoton*t  R. 

55« 
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wi^  might  retail  the  right  of  suing  out  a  new  habere 
facias  possessionem,  as  a  remedy  for  any  trespass  which 
the  same  tenant  might  commit  within  twenty  years  next 
after  the  date  of  the  judgment. 


«c 


XIII.  Writ  of  Error. 

By  Stat  16  &  17  Car.  2.  c.  8.  s.  3,  it  is  enacted,  that  "  No 
•*  execution  shall  be  staid  by  writ  of  error  upon  any  judg- 
**  ment,  after  verdict  in  ejeclio  firmce,  unless  the  plaintiff,  m 
^  error,  shall  become  bound  in  such  reasonable  sum  as  the 
court  of  error  shall  think  fit,  to  pay  the  plaintiff  in  eject- 
ment, all  such  costs,  damages,  and  sums  of  money,  as 
"  shall  be  awarded  upon,  or  after  such  judgment  affirmed, 
"  discontinuance,  or  nonsuit  had." 

Although  the  words  of  the  statute  seem  to  require  a  re- 
cognizance by  the  plaintiff  in  error  himself^,  yet  it  has  been 
hoTden,  that  the  intention  of  the  legislature  will  be  satisfied 
by  plaintifis  in  error  procuring  responsible  persons  to  enter 
into  the  obli^tion  required. 

By  another  clause'  of  the  same  statute,  '*  in  case  of  af- 
firmance, discontinuance,  or  nonsuit,  the  courts  are  to 
issue  a  writ  to  inquire  as  well  of  the  mesne  profits,  as  of 
the  damages,  by  any  waste  committed,  after  tne  first  jiidg^ 
ment ;  and  are  thereupon  to  give  judgment,  and  award 
execution  for  the  same,  and  also  for  costs  of  suit'" 


<c 


cc 


XI  v.  In  what  Cases  a  Court  of  Equity  will  restrain 
the  Party  from  hringing  further  Ejectments^ 
by  granting  a  perpetual  Injunction. 

Where  several  verdicts  had  been  obtained  in  ejectment^ 
upon  the  same  title,  to  the  satisfaction  of  the  court,  a  per- 
petual  injunction  was  granted,  in  the  case  of  Earl  pf  Bath, 

«  Keeae  t.  Deardon,  8  EMt,  899.  x  S.  4. 
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infant,  and  othere,  v.  Sherwin  and  others,  D.  P.  17th  Janusiy; 
1709',  reversing  the  decree  of  Lord  Chancellor  Cowper.  N. 
Lord  Cowper  and  Lord  Sommers  were  present  in  the  Hous^. 
of  Lords  when  this  decree  was  reversed. 

After  this  reversal  of  Lord  Cowper  s  decree,  it  was  usual 
to  grant  perpetual  injunctions  under  the  like  circumstances, 
as  was  said  by  Baron  Price,  in  the  case  of  Barefoot  v.  Fry, 
in  tlie  Court  of  Exchequer.  The  case  of  Barefoot  v.  Fry* 
was  determined  by  Eyre,  C.  B.  and  Price,  Pa^e,  and  Gilbert, 
barons,  on  the  20th  of  Februaiy,  1723,  in  Serjeant's  Inn  Hall, 
on  a  bill  filed  for  a  perpetual  injunction  to  restrain  defendant. 
Fry,  from  any  further  proceeding  in  ejectment,  and  to  quiet 
plaintiff  in  his  possession.  The  defendant,  having  brought 
five  ejectments,  had  been  nonsuited  upon  full  evidence  in 
three,  and  verdicts  found  for  the  lessor  of  the  plaintiff  in  the 
other  two.  A  perpetual  injunction  was  granted,  although  it 
was  said  by  Mr.  Ward  (defendant's  counsel),  that  courts  of 
equity  did  not  decree  perpetual  injunctions  upon  ejectments, 
and  only  upon  an  issue  directed.  Eyre,  C.  B.  observed,  thi^t 
real  actions  could  not  be  brought  twice  for  the  same  thing, 
but  now  ejectments  having  been  introduced  in  the  place  of 
real  actions,  a  party  might  bring  as  many  ejectaients  as  he 
should  think  fit ;  and  this  was  a  reason,  why  courts  of  equity 
should  settle  and  quiet  the  rights  of  parties. 

In  Harwood  v.  Rolph,  aftei:  three  verdicts  in  ejectment, 
another  ejectment  was  brought,  in  1772,  upon  which  a  spe- 
cial verdict  was  found  and  argued  in  C.  B.  in  Easter  and 
Trinity  Terms,  1773;  and  in  Hil.  T.  1774,  judgment  was 
piren  for  the  lessor  of  the  plaintiff  (3  Wils.  497.  2  Bl.  937. 
6.  C.)  and  upon  error  brought  in  the  Court  of  King^s  Bench, 
the  cause  was  argued  there  in  Trinity  and  Michaelmas  term, 

1774,  and  the  judgment  of  the  court  of  C.  B.  was  reversed 
(see  Cowp.  87.);  whereupon  the  lessors  of  the  plaintiff 
brought  a  writ  of  error  in  parliament,  and  on  the  9tn  May, 

1775,  the  judgment  of  the  court  of  B.  R.  was  affirmed. 
Upon  a  bill  filed  in  the  Court  of  Chancery,  a  motion  was 
made  for  a  perpetual  injunction,  to  restrain  defendants  from 
jmy  further  proceeding  in  ejectment,  which  was  finally  heard 
before  Ld.  Bathurst,  Ch.  assisted  by  Sir  Thomas  Sewell,  M.  R. 
on  the  13th  June,  1776,  when  an  order  was  made  for  a  per-» 
petual  injunc|^on. 

y  This  fa«e  was  rpcoguized  in  Lei^h-        217.  Journals  H.  of  LordF,  toI  91.  f«. 
tou  ▼.  Do.  M.  7  G.Str.  404.  affirmed        455. 
1>.  P.  Sd  March,  178O.  8  Bro.  P.  C.    z  Bonb.  )59.  pi.  988. 
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XV.  Of  the  Action  of  Trespass  for  Mesne  Profits. 

Although  the  judgment  in  ejectment  is  for  the  recovery 
of  damages,  as  well  as  of  the  term,  yet,  from  the  nature  of 
the  declaration  in  that  action,  such  damages  are  necessarily 
confined  to  a  compensation  for  the  injury  sustained  by  the 
ejectment,  which  being  fictitious,  the  damages  must  of  course 
be  nominal.  For  the  real  injury  sustained  by  the  plaintiff, 
viz.  the  perception  of  the  mesne  profits  by  the  tenant  in  pos* 
session,  the  law  has  provided  another  remedy,  namely,  by 
an  action  of  trespass,  vi  et  armis,  which  may  be  brought  by 
the  lessor  of  the  plaintift*  in  ejectment,  either  in  his  own 
name,  or  in  the  name  of  the  fictitious  lessee  (49)  against  the 
person  in  actual  possession  and  trespassing ;  and  in  which  the 
plaintiff  may  declare,  not  only  for  the  loss  of  the  mesne  pro- 
fits, but  also  for  the  costs  of  the  ejectment,  where  the  case 
requires  it,  as  ailer  judgment  in  ejectment  by  default  against 
the  casual  ejector.  This  action  is  local  in  its  nature,  and 
must  be  brought  in  the  county  where  the  lands  lie. 

It  was  formerly  doubted,  whether  an  action  for  mesne 
profits  could  be  brought,  in  the  name  of  the  fictitious  lessee* 
or  nominal  plaintiff  in  ejectment,  after  a  judjrment  by  rfe- 
fault  against  the  casual  ejector :  but  in  the  case  of  Aslin  v. 
Parkin,  2  Burr.  665.  Barnes,  472.  4to  edit.  S.  C.  it  was  deter- 
mined, that  it  might  be  so  brought,  as  well  as  after  a  judg- 
ment upon  a  verdict,  against  the  tenant  in  possession. 

The  action  for  mesne  profits  may  be  brought  by  one  tenant 
in  common,  who  has  recovered  in  an  action  of  ejectment  by 
default,  against  his  companion*. 

Evidence. — ^The  evidence  necessary  to  support  this  action 
(ailer  judgment,  upon  a  verdict  in  ejectment  against  the 
tenant  in  possession,  who  has  appeared  and  confessed  lease, 
entry,  and  ouster)  is  as  follows :  an  examined  copy  of  the 
judgment  in  ejectment,  and  of  the  rule  of  court  to  confess 
lease,  entry,  and  ouster  (50),  proof  of  the  length  of  time  . 
during  which  the  defendaut  has  occupied,  and  of  the  value 

a  GoodtiUe  ▼. Tombs,  3  WiU.  iiS. 


(49)  Where  the  action  is  brought  in  the  name  of  the  fictitious 
lessee,  the  court  will,  upon  application,  stay  the  proceedings,  until 
security  is  given  for  answering  the  costs.     Bull.  N.  P.  89* 

(50)  •*  Where  the  judgment  is  had  against  the  tenant  in  possei- 
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of  the  mesne  profits,  and  of  the  costs  of  executing  the  writ 
of  possession. 

Where  the  judgment  in  eiectment  has  been  by  default 
a^inst  the  casual  ejector,  and  so  no  rule  for  the  confession 
of  lease,  entry,  and  ouster,  the  plaintiff,  in  the  action  for 
mesne  profits,  ought  to  be  prepared  with  an  examined  copy, 
not  only  of  the  judgment,  but  of  the  writ  of  possession  also ; 
and  the  return  of  execution  thereon,  and  proof  of  the  costs 
in  the  ejectment,  and  in  executing  the  writ  of  possession  i 
proof  of  the  value  of  the  mesne  profits  will  be  required  in 
this  case  as  in  the  former. 

The  judgment  in  ejectment  will  be  conclusive  evidence 
against  the  tenant  in  possession  of  the  plaintifi^s  title,  from 
the  day  of  demise  laid  in  the  declaration  in  ejectment ;  con* 
sequently  in  the  action  for  mesne  profits,  it  is  not  necessary 
for  the  plaintiff  to  be  prepared  with  proof  of  title,  except 
where  he  seeks  to  recover  profits  antecedent  to  the  day  of 
the  demise  (51],  or  brings  nis  action  against  a  precedent  oc- 
cupier**  (52). 

b  DecoiU  T.  Atkiai,  Bnll.  N.  P.  87. 

jton,  and  the  action  of  trespass  brought  against  him,  it  seems  suffi- 
cient to  produce  the  judgment  without  proving  the  writ  of  posses- 
sion executed,  because  by  entering  into  the  rule  to  confess,  the  de- 
fendant is  estopped  both  as  to  the  lessor  and  the  lessee,  so  that 
either  may  maintain  trespass  without  proving  an  actual  entry ;  but 
where  the  judgment  is  had  against  the  casuai  ejector^  and  so  no 
rule  entered  into,  the  lessor  shall  not  maintain  trespass  without 
an  actual  entry,  and  therefore  ought  to  prove  the  writ  of  possession 
executed."  Thorp  v.  Fry,  coram  Blencowe,  J.  1 1  W.  3.  MSS. 
Bull.  N.  P.  87.  Northeron  v.  Bowler,  at  Exon.  Ass.  Button  v.  Box, 
coram  Abney,  J.  Oxford  Sumni.  Ass.  1742.  S.  P.  Notwithstand- 
ing the  distinction  taken  in  the  preceding  case,  it  may  be  prudent, 
in  general,  to  be  prepared  with  an  examined  copy  of  the  writ  of 
possession  and  return  of  execution.  But  N.  If  the  plaintiff  has 
been  let  into  possession  by  the  defendant,  that  will  supersede  the 
necessity  of  proving  that  the  writ  of  possession  has  been  exe- 
cuted. Per  £llenborough,  C.  J.  in  Calvert  v.  Horsfall,  4  £sp. 
N.  P.  C.  167. 

(51)  These  profits  are  seldom  the  object  of  litigation,  because 
the  demise  and  ouster,  in  ejectment,  are  generally  laid  soon  after 
the  time  when  lessor's  title  accrued.  Run.  Eject.  438.  N.  Where 
an  entry  has  been  made  to  avoid  a  fine,  the  party  so  avoiding  the 
fine  cannot  lay  his  demise  in  ejectment,  or  recover  the  profits  that 
accrued,  before  such  entry.    Compere  v.  Hicks,  7  T.  R.  727, 

(52)  In  these  cases  the  action  should  be  brought  in  the  name  of 
the  lessor  of  the  plaintifi. 
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1'he  general  issue  in  this  action  is.  Not  guilty. 

^  If  the  plaintiff  declares  against  the  defendant,  for  having 
taken  the  mesne  profits  for  a  longer  period  of  time  than  six 
years,  before  action  brought,  the  defendant  may  plead  the 
statute  of  limitations,  viz.  not  guilty  within  six  years  before 
the  commencement  of  the  suit,  and  thereby  protect  himself 
from  all  but  six  years. 

This  action  being  for  the  recovery  of  damages*,  which  are 
uncertain,  the  bankruptcy  of  the  delendant  cannot  be  pleaded 
in  bar. 

A  judgment,  recovered  in  ejectment  against  the  wife*,  can- 
not be  given  in  evidence  in  an  action  against  the  husband  and 
wife,  for  the  mesne  profits. 

If  the  plaintiff  recover  less  than  forty  shillings  damages*, 
and  the  judge  does  not  certify  that  the  title  came  in  ques- 
tion, tlie  plaintiff  will  not  be  entitled  to  any  more  costa  than 
damages. 

e  Goodftitle  v.  Nortb,  Dong.  563.  c  Dee  t»  Davies,  6  T.  R.  593. 

d  Venn  v.  White  and  wife,  7  T.  R .  11 9- 
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CHAP,  xix; 


EXECUTORS  AND  ADMINISTRATORS. 

I.  Of  Bona  Noiabilia. 

II*  Of  the  Nature  of  the  Interest  of  an  Executor  or 
Administrator  in  the  Estate  of  the  Deceased. 
In  what  Cases  it  is  transmissible ;  and  where 
an  Administration  de  bonis  non  is  necessary. 

III.  Of  limiied  or  temporary  Administrations. 

IV.  Of  an  Executor  de  son  Tort. 

v.  Of  the  Disposition  of  the  Estate  of  the  Deceased; 
and  of  the  Order  in  which  such  Disposition 
ought  to  be  made. 
VI.  Of  Admission  of  Assets. 
VII.  Of  Actions  by  Executors  and  Administrators. 
V 11 1 .  Of  Actions  against  Executors  afid  Administrators. 
IX.  Of  the  Pleadings;  and  herein  of  the  Right  of 
"  jRetainerj^Evtdefice — Costs — Judgment. 


I.  Of  Bona  Notabilia. 

By  the  92d  canon,  (1)  "  If  a  testator  or  intestate  dies  in 
**  one  diocese,  and  has,  at  the  time  of  his  death,  goods  or 


(I)  This  and  the  following  will  be  found  among  the  canons  made 
by  the  clei^y  in  a  convocation,  holden  in  the  first  year  of  the  reign 
of  Kine  James  the  First,  A.  D.  1 603.  They  received  the  roval 
assent,  out  were  not  confirmed  by  parliament.  Hence  it  was  holden 
in  Middleton  v.  Crofts,  Str.  1056.  that  the  canons  of  l603  did  not 
propria  vigore  bind  the  laity. 
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good  debts  to  the  value  of  five  pounds,  in  any  other  dio- 
*•  cese  or  peculiar  jurisdiction,  within  the  same  province,  the 
•*  probate  of  the  will,  or  granting  letters  of  administration, 
**  belongs  to  the  prerogative  court  of  the  archbishop  of  that 
"  province;  and  every  probate  or  administration,  not  so 
"  granted,,  is  declared  void ;  with  this  proviso,  that  if  any 
**  man  die  in  itinere^  the  goods  he  has  about  him  at  that 
**  time  shall  not  cause  his  will  or  administration  to  be,  liable' 
"  to  the  prerogative  court" 

And  by  the  93d  canon,  "goods  in  different  dioceses,  unless 
*^  of  the  value  of  five  pounds,  shall  not  be  accounted  bona 
"  Tfotabilia  (2);"  with  this  proviso,  "  that  this  shall  not  pre- 
"  judice  those  dioceses,  where,  by  custom  or  composition, 
'*  bona  notabilia  are  rated  at  a  greater  sum." 

Where  there  are  bona  notabilia^,  in  one  diocese  of  Canter- 
buiy  and  one  of  York,  the  bishop  of  each  diocese  must  grant 
an  administration. 

Where  in  two  dioceses  of  .Canterbury  *»,  and  two  of  York, 
there  must  be  two  prerogative  administrations. 

It  appears  from  the  92d  canon,  before  stated,  that  if  an 
ordinary  of  a  diocese  commits  administration,  when  the  party 
has  bona  notabilia  in  different  dioceses,  such  administration 
is  merely  void ;  and  it  was  so  decided  according  to  Moor, 
Ub.  in  19  Eliz.  (3). 

a  Bttrston  t.  Ridley,  Salk.  39.  b  Per  Cur.  ib. 


(2)  **  It  seems,  that  this  canon  has  changed  the  law,  if  that  were 
otherwise  before,  inasmuch  as  the  granting  of  administration  belongs 
to  the  ecclesiastical  law,  and  our  law  only  takes  notice  of  their  law 
in  this ;  and  therefore  they  may  alter  it  at  their  pleasure."  1  Rollers 
A^r.  909.  Executors,  (I.)  pi.  5.     But  see  the  preceding  note. 

(3)  The  name  of  the  case  is  not  mentioned  in  Moor;  but  there 
is  a  case  in  2  Leon.  155.  by  the  name  of  Dunne's  case  of  this  year, 
and  on  this  point;  from  which  it  appears,  that  the  court  were  di- 
vided in  opinion :  But  Sir  Edward  Coke,  in  5  Rep.  30.  a.  layg 
down  the  position  agreeably  with  the  decision  mentioned  in  Moore; 
and  Holt,  C.  J.  in  Blackborough  v.  Davis,  Salk.  38.  I  P.  Wms. 
43.  S.  C.  speaking  of  an  administration  granted  to  a  wrong  person, 
nys,  "  It  is  not  void,  a5  where  administration  is  granted  in  a  wrons^ 
diocescj  but  only  voidable.''  So  Weston,  Baron,  in  Bull.  N.  P. 
141.  '*  Where  administration  is  granted  in  a  wrong  diocese  it  is 
void :  where  to  a  wrong  person  voidable."  So  per  Lord  Maccles^ 
field,  Ch.  in  Comber's  case,  1  P.  Wms.  7^7ik7G8.  (where  a  question 
arose  upon  the  validity  of  a  probate  granted  by  the  archdeacon  of 
Surrey,  the  testator  having  died  possessed  of  bona  notabilia  in  two 
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But  where  A^  had  goods  only  in  one  inferior  diocese^ 
and  the  metropolitan  of  the  same  province,  pretending  that 
he  had  bona  notabilia  in  several  dioceses,  granted  adminis- 
tration; it  was  adjudged,  that  the  administration  was  4iniy 
voidable  by  sentence,  and  the  reason  assigned  for  thin  in 
6  Rep.  29  b.  (where  this  case  is  cited)  is,  that  the  metnipo- 
litan  has  jurisdiction  over  all  the  dioceses  within  his  province. 

Goods  of  the  value  of  five  pounds  in  one  diocese',  and  a 
lease  for  years  of  the  same  value  in  another  diocese  of  the 
same  province,  though  a  chattel  real,  make  bona  notabilia^ 
and  require  a  prerogative  administration. 

Judgments  are  bona  notabilia  at  the  place  where  they  are 
recorded*. 

Debts  by  specialty  are  bona  notabilia  not  at  the  place 
where  the  securities  were  made^,  nor  where  the  testator  or 
intestate  died',  but  at  the  place  where  the  securities  are  at 
the  death  of  the  testator  or  intestate. 

Hence  if  a  man  becomes  bound  in  an  obligation  in  Lon- 
don**, and  dies  intestate  in  Devon,  and  there  hath  the  ob- 
ligation at  the  time  of  his  death,  administration  ought  to  be 
granted  by  the  bishop  of  Exon,  where  the  obligation  was  at 
his  death,  and  not  by  the  bishop  of  London,  where  the  ob- 
ligation was  made ;  for  the  debt  shall  be  accounted  goods 
as  to  the  granting  the  administration,  where  the  deed  was  at 
his  death,  and  not  where  it  was  made. 

But  simple  contract  debts,  as  debts  due  on  bills  of  ex- 


c  Veere  tr.  Jcofferiet,  Moor,  145.  Ned- 
ham's  esse,  8  Rep.  1 35.  a.  S.P.  agreed. 
'd  1  Rol.  Abr.  909-'(H)  pi.  1. 

e  Adams  y.  Savage,  JLd.  Raym.  855. 
.  agreed  m  Goldv.  Strode,  Carth.  149. 
Boon  V.  Hay  man,  £.  6  G.  3.  B.  R. 
MSS.  S.  P.  Adod.  8  Mod.  244. 

f  Luon  ▼.  Dodsou,  post. 

g  ByroD  ▼.  Byron,  Cro.  Eliz.  (479). 


Lunn  y.  Dodsou,  adjudged  in  an 
action  brought  by  administrator  in 
London,  supposing  the  obligation 
to  be  there  made,  and  shewed  the 
administration  to  be  granted  by 
bishop  of  Exeter;  and  on  demurrer 
to  declai-ation,  judgment  for  plain- 
tiff. Affirmed  on  error,  M.  15  Car. 
1  Rol.  Abr. 908.  (G)  pi.  4. 


dioceses  within  the  province  of  Canterbury,)  "  if  this  had  been  an 
administration  granted  by  the  archdeacon  or  ordinary,  where  there 
were  bona  notabilia  in  divers  dioceses,  the  administration  had  been 
merely  Toid ;  for  the  administrator  receives  his  right  entirely  from 
the  administration ;  but  the  right  of  the  executor  is  derived  from 
the  will,  and  not  the  probate,  as  appears  from  an  executor's  having 
power  to  release  or  assign  any  part  of  the  pereonal  estate  before 
probate ;  and  a  defendant  at  law  cannot  plead  to  any  action  brought 
by  an  executor,  that  the  plaintiff  has  not  proved  the  will,  though  it 
is  true  he  may  demur>  if  the  plaintiff  does  not  in  his  declaration 
shew  the  probate," 
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change*,  &c.  follow  the  peispa.of.tb^  dsfetor,  and  the  will 
must  be  provecir  or  administration  granted  in  that  place 
where  th^  debtor  resided*  at  the  time  of  the  death  of  the 
testator  or  intestate. 

In  indebitatus  assumpsit  by  an  administrator^,  for  goods 
sold  and  delivered  by  the  intestate,  on  an  administration 
committed  by  the  archdeacon  of  Berkshire,  the  defendant 
pleaded  in  bar,  that  he,  the  defendant,  at  the  time  of  the  death 
of  the  intestate,  was  an  inhabitant  and  resiant  in  the  city  of 
Oxford,  which  was  within  the  diocese  of  Oxford,  and  that 
the  archdeaconry  and  whole  county  of  Berks  were  within 
the  diocese  of  Sal^bury.  On  special  demurrer,  because  it 
did  not  appear  that  the  defendant  was  not  an  inhabitant  with- 
in the  diocese  of  Salisbury,  the  court  overruled  the  demurrer, 
and  adjudged  the  plea  to  be  good  (4). 

In  debt  by  an  administrator',  it  appeared  that  the  letten 
of  administration  were  granted  by  the  bishop  of  Bristol. 
Plea,  that  the  plaintiff's  intestate  died  on  the  high  sea  out  of 
the  jurisdiction  of  the  bishop  of  Bristol,  and  that  therefore 
the  letters  of  administration  were  void.  On  demurrer,  it 
was  holden,  that  the  letters  of  administration  were  good ;  for 
the  right  of  granting  them  is  not  founded  Upon  the  dying  of 
an  intestate  within  a  diocese,  but  upon  his  leaving  goods 
therein. 

By  Stat  55  Geo.  3.  c.  184.  s.  37-  '*  Persons  administering 
"  personal  estates,  without  obtaining  probate  or  letters  of  ad- 
**  ministration  within  six  calendar  months  after  the  death* 
'*  or  within  two  calendar  months  after  termination  of  suit,  if 
"  there  be  any,  which  shall  not  be  ended  within  four  calendar 
"  months  after  the  death,  shall  forfeit  the  sum  of  100/.»  and 
•*  10  per  cent  on  the  duty." 

i  Yeomans  v.  Bradsbaw,  Carth.  373>  4.        1  Griffith  ▼.  Griffith,  Say.  R.  83. 
k  HUljard  ▼.  Cox,  Salk.  37. 

(4)  There  is  evidently  a  mistake  in  Sa1keld*8  report  of  this  case*. 
The  pleadings  are  stated  in  the  text  as  they  appeared  on  the  record, 
a  copy  of  which  will  be  found  at  the  end  of  Salkeld's  Reports, 
p. 747*  See  also  this  case  ex  relaticme  M'ri  Jacob,  Ld.  Raym.  56'i. 
where  it  is  said;  that  Northey  took  exception  to  the  plea,  because 
the  defendant  did  not  traverse  his  residence  in  Berks  within  the 
peculiar.  Holt,  C.  J.  *'  If  the  debtor  has  two  houses,  in  •several 
dioceses,  and  at  the  time  of  the  death  of  the  debtee  and  commission 
of  administration,  is  inhabitant  and  resident  at  one  of  the  houses, 
that  will  exclade  the  jurisdiction  of  the  ordinary  of  the  diocese,  in 
which  the  other  house  stood."     Judgment  for  defendant. 

*  Sec  Griffith  v.  Griffith,  Say.  R,  $3.  where  this  mistake  ii  noticed  by  Lee,  C.  J. 
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II.  Of  the  Ifalure  of  the  Interest  of  an  Executor  or 
Admifustralor  in  the  Estate  of  the  Deceased^^^ 
In  what  Cases  it  is  transmissible ;  and  where  an 
Administration  de  bofiis  nan  is  necessary. 

Executors  or  administrators  so  entirely  represent  the 
personal  estate  of  the  testator  or  intestate",  that  they  are 
liable  to  the  payment  of  all  debts,  covenants,  &c.  of  the 
deceased,  as  far  as  the  assets  which  have  come  to  their  hands 
will  extend  to  pay  (5). 

The  executors*  more  actually  represent  the  person  of  the 
testator,  than  the  heir  does  the  person  of  the  ancestor ;  for 
if  a  man  bind  himself,  his  executors  are  bound  though  they 
are  not  named ;  but  the  heir  is  not  bound,  unless  he  be  ex- 
pressly named. 

Executors  may  release",  or  take  a  release',  before  probate 
(6),  if  they  prove  afterwards.  So  executors  may  commence 
an  action  before  probate^,  and  it  is  sufficient  if  at  the  time 
of  declaring  they  produce  in  court  the  letters  testamen- 
tary (7). 

m  1  tnst.  sog.  a.  b.  pi  Rol.  Abr.  917.  (A)  pi.  ].    Plowd. 

D   1  lust.  293.  b.  28J .  a.  S.  P. 

o  1  lost.  209.  a.  <i  1  Rol.  Abr.  297*  (A)  pi.  <3. 


(5)  *'  It  is  a  maxim  and  principle,  that  an  executor,  where  no 
default  is  in  him,  shall  not  be  bound  to  pay  more  for  his  testator 
than  hiM  goods  amount  unto."     Went.  Of!*.  £xe.  c.  1S2. 

(6)  Before  probate  and  befcTre  any  seizure,  the  law  adjudges  the 
property  of  the  goods  of  the  testator  in  the  executors.  Hence  if 
any  person  takes  the  goods  of  the  testator  before  the  executors  have 
seized  them*  the  executors  shall  have  an  action  of  trespa&s*  or  re- 
plevin; by  Walsh»  J.  and  Dyer,  C.  J.  Plowd.  281,  a.  So  if  a 
man  die  possessed  of  goods,  and  a  stranger  takes  and  converts  them 
to  his  own  use,  and  afterwards  administration  is  granted  to  J.  S. ; 
this  administration  shall  relate  to  the  death  of  the  testator,  so  tliat 
J.  S.  may  maintain  trover  for  the  conversion  before  administration 
granted  to  him,     2  Roll.  Abr.  399*  (A)  pU  1. 

(7) '  So  where  an  executor,  before  probate,  files  a  bill  in  a  court 
of  equity^  and  afterward  proves  the  will,  such  subsequent  probate 

*  9  lost.  39s. 


EXECUTOR.  729 

Each  executor  haB  the  entire  controul  of  the  personal 
estate  of  the  testator,  may  release,  or  pay  a  debt,  or  transfer 
any  part  of  the  testator's  property,  without  the  concurrence 
of  the  other  executor'.  And  it  seems^  that  the  same  rule 
holds  with  respect  to  administrsUors*  (8). 

If  two  have  a  lease  for  years  as  executors,  and  one  sells  ' 
the  whole,  this  shall  bind  the  other;  and  the  whole  shall 
pass ;  for  each  had  the  entire  power  of  disposing  of  the 
whole,  both  being  possessed  in  the  right  of  their  testator*. 

So  if  one  dispose  of  all  the  goods  of  the  testator  without 
the  other". 

As  an  executor  is  not  entitled  in  his  own  rieht,  but  in 
auter  droit* j  to  the  property  of  the  deceased,  the  goods  of 

r  Per  Sir  J.  Strange,  M.  R.  9  Ves.  367.  u  Dyer,  33.  b.  in  marg. 

9  Willatid  ▼.  Fcnn,  see  note  (8).  x  S  Inst.  336. 

t  Paonel  ▼.  Fenn,^  1  Rol.  Abr.  934.  (O) 
pi.  i.tioaldsb.  185. S.C. 


makes  the  will  good.  Per  Talbot,  C.  3  P.  Wms,  351.  So  wliere 
plaintiiFs,  after  bill  filed,  took  oot  letters  of  administration,  and 
charged  the  same  by  way  of  amendment  to  the  bill«  having  ob« 
tained  an  order  for  such  amendment,  it  whs  holden  good ;  for  the 
letters  of  administration,  when  granted,  relate  to  the  time  of  the 
death  of  the  intestate.     Humphreys  v.  Hum phreys,  3  P.  Wms.  3 5 1  • 

(8)  In  Willand  v.  Fenu,  £.11  6.  2.  B.  R.  MSS.  a  question 
arose,  whether  the  release  of  one  administrator  would  bind  his 
companion  ?  The  case  was  argued  in  £.  II  G.  2.  when  the  court, 
eotertaining  doubts,  directed  a  second  argument.  The  second  ar- 
gument was  heard  Trin.  II  &  1 2  G.  2.  when  Lee,  C.  J.  expressed 
a  strong  opinion  in  favour  of  the  affirmative,  observing,  that  it  was. 
extremely  difficult  to  form  a  distinction  between  executors  and  ad- 
raiaistrntors  upon  any  reasonable  foundation ;  and  that  although  it 
had  not  ever  been  determined  at  law,  th;it  the  administration  sur- 
vived, yet  having  been  so  determined  in  equity,  in  Adams  v. 
Buckland,  2  Vern.  514.  and  by  Lord  Talbot  in  the  case  of  Hud- 
son V.  Hudson,  he  thought  those  authorities  were  so  strong,  that 
they  ought  not  to  be  departed  from.  The  other  judges  were  in- 
clined to  the  same  opinion,  but  as  the  case  was  n^w,  and  of  general 
consequence,  they  ordered  it  to  be  argued  again.  According  to 
Sir  J.  Strange,  M.  R.  in  Jacomb  v.  Harwood,  2  Yes.  267.  the  case 
was  decided  in  the  affirmative  after  the  third  argument;  but,  from 
a  MS.  note  in  my  possession,  it  appears  to  have  been  compromised 
before  the  third  argument  took  place.  In  Mr.  J.  Gundry's  MS. 
note,  13  Gundr.  256*  it  is  said  to  have  been  adjudged  for  defend- 
ant; that  is,  tbat  the  release  of  one  administrator  did  bind  his 
companion. 
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a  testator,  in  the  hands  of  his  executor^  cannot  be  seized  in 
execution  for  the  proper  debt  of  the  executor^  (9).  But  if 
an  executrix  use  ttie  goods  of  her  testator  as  her  own,  and 
afterwards  many,  and  then  the  goods  are  treated  as  the  goods 
of  the  husband,  they  may  be  taken  in  execution  for  the  hus- 
band's debt*.  Executors  and  administrators  have  a  joint 
interest  in  the  estate  of  the  deceased.  Hence,  if  there  are 
two  or  more  executors*  or  administrators^,  and  one  or  more 
of  them  die,  the  administration  of  the  estate  of  the  deceased 
belongs  to  the  survivor  or  survivors ;  and  it  seems,  that  an 
action  may  be  brought  by  a  surviving  administrator  without 
procuring  a  new  grant  of  letters  of  administration^ 

A  probate,  as  long  as  it  remains  unrepealed',  cannot  be 
impeached  in  the  temporal  courts.  Hence,  payment  of 
money  to  an  executor,  who  has  obtained  probate  of  a  forged 
will,  is  a  discharge  to  the  debtor  of  the  intestate ;  although 
the  probate  be  afterwards  declared  null,  and  administration 
be  granted  to  the  intestate's  next  of  kin ;  for  the  law  will  not 
compel  a  person  to  pay  a  sum  of  money  a  second  time,  which 
he  has  once  paid  under  the  sanction  of  a  court  having  com- 
petent jurisdiction  (lO), 

In  an  action  of  indebitatus  assumpsit* ,  brought  by  the 
plamtiff,  as  executor  of  J.  S.  deceased,  for  money  due  to  the 
testator,  but  received  by  the  defendant,  after  the  testator's 
death,  it  appeared  in  evidence,  that  before  the  will  was 
found,  admmistrdtion  had  been  granted,  and  that  the  admi- 
nistrator had  made  a  warrant  of  attorney  to  the  defendant  to 

y  Fair  ▼.  Newman,  4  T.  R.  691.  Bal-  cites  Rastal,  560.  whicli  was  repk- 

ler,  J.  dissentiente.  Tin  by  a  surviving  administrator, 

z  Quick  y.  Suines,  1  Boe.  and  Pul.  993.  but  no  jodpneut. 

a  3  Atk.  510.  d  Allen  y.  Duiidas,  3  T.  R.  19S. 

b  Hudson  y.  Hudson,  Ca.  T.  Talb.  127.  e  Pond  v.  Underwood,  Per  Holt,  C.  J. 

Adams  y.  Bttckland,  s  Vern.  514.  London    sittinp,    M.   1705.      Ld. 

c  Per  Sir  J.  Strauge,  M.  R.  2  Ves.  268.  Raym.  1210. 


(9)  **  If  an  executor  become  bankrupt,  the  oommissioners  can- 
not seize  the  specific  effect  of  his  testator."  Per  Lord  Mansfield, 
C.J.  3  Burr.  J  369. 

(10)  In  like  manner,  it  is  no  defence  to  an  action  for  a  debt  due, 
that  the  plaintiiF  is  a  trader,  and  has  committed  an  act  of  bank- 
ruptcy,, of  which  the  defendant  had  notice,  no  commission  having 
issued  nor  proceedings  had  for  that  purpose;  for  though  voluntary 
payments  under  such  circumstances  are  not  protected,  yet  pay- 
ments enforced  hy  coercion  of  law  are  valid  against  the  assignees, 
in  case  any  commission  should  afterwards  be  tiS^en  out»  Foster  v. 
AUanson,  2  T.  R.  479* 
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ireceive  the  monOT,  which  he  had  done  accordingly,  and  had 

Skid  it  over  to  the  administrator  without  notice  of  the  will, 
olt,  C.  J.  was  of  opinion,  that  although  all  acts  done  by  an 
administrator  where  there  is  a  will,  are  void,  and  conse- 
quently in  this  case  an  action  might  have  been  maintained 
against  the  administrator,  yet  the  defendant,  having  paid 
over  the  money  without  notice  of  the  will,  was  not  lia* 
ble{ll). 

In  what  Cases  the  Executor* s  Interest  is  transmissible.^^ 
The  interest  vested  in  B.,  the  sole  executor  named  in  the 
will  of  A.,  is  (if  B.  has  proved^  the  will)  transmissible  to  C. 
the  executor  of  B. ;  that  is,  the  executor  of  an  executor 
(having  proved  the  will)  is  the  executor  or  personal  repre- 
sentative of  the  first  testator*.  By  25  Edw.  3.  stat.  5.  c.  5. 
"  Executors  of  executors  shall  ,have  actions  of  debts,  ac* 
"  counts,  and  of  goods  carried  away  of  the  first  tests^tors ; 
**  and  execution  of  statutes  merchants,  and  recognizances, 
"  made  in  courts  of  record  to  first  testator,  in  the  same  man-' 
"  ner  as  the  first  testator  should  have  had  if  he  were  living ; 
**  and  the  executors  of  executors  shall  answer  to  others  ror 
"  as  much  as  they  have  recovered  of  the  goods  of  the  first 
**  testators,  as  the  first  executors  should  do,  if  they  were 
"  living." 

The  executor  of  the  administrator  of  A.  is  not  the  personal 
representative  of  A^;  for  the  administrator  of  A.  is  merely 
the  officer  of  the  ordinaiy,  in  whom  the  deceased  has  not 
reposed  any  trust,  and,  therefore,  on  the  death  of  such  ad- 
ministrator, it  results  back  to  the  ordinary  to  appoint  another. 
Neither  is  the  administrator  of  the  executor  of  A.  the  per- 
sonal representative  of  A*.  In.  these  cases  when  the  course 
of  representation  from  executor  to  executor  is  interrupted 
by  an  intestacy,  it  becomes  necessary  that  the  ordinary  should 
grant  a  new  administration  of  the  goods  of  the  deceased,  not 
administered  by  the  former  executor  or  administrator,  as  the 
case  may  be.    Such  administrator,  usually  termed  an  admi- 

f  Haytoii  ▼.  Wolfe,  Cro.  Jac.  6l4.  k  Bro.  Abr.  tit.  kAm,  pi.  7* 

j;  Bro.  Abr.  tit  AdminUtratioo,  pi.  7.     i  L«y  ▼.  Aoderton,  Sty.  225. 


(II)  Trevor*  C.  J.  had  ruled  differently  in  Jacob  v.  Allen*  Lon- 
don sittings,  M.  2  Ann.  Salk.  S7* ;  but  see  Sadler  v.  Evans,  4 
Burr.  1986.  where  Lord  Mansfield,  C.J.  expressed  his  disappro- 
bation of  the  decision  in  Jacob  v.  Alien,  and  recognized  Pond  v. 
Underwood.  When  the  action  for  money  had  and  received  shall 
be  brought  against  the  principal,  and  when  against  the  agents  see 
ante,  p.  86.  n.  38. 
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nistrator  de  bonis  non,,  is  the  legal  personal  representative  of 
the  deceased. 

Where  an  Administrator  de  bonis  non  is  necessary. — ^I  shall 
here  briefly  enumerate  the  cases  where  an  administration  de 
bonis  non  is  necessary. 

1.  Where  the  executor  of  the  deceased  having  proved  the 
willy  dies  intestate. 

N.  If  an  executor  die  before  probate^,  although  he  should 
have  administered  part  of  the  personal  estate  of  the  testator, 
an  inmiediate  administration  must  be  granted. 

2.  Where  there  are  several  executors,  and  the  surviving 
executor,  having  proved  the  will/ dies  intestate*. 

8.  Where  an  administrator  dies  before  he  has  administered 
the  whole  personal  estate  of  the  deceased. 

In^n  assumpsit  by  an  administrator  de  bonis  won",  the  pro- 
mise was  alleged  in  the  declaration  to  have  been  made  to 
J.  H.  the  first  administrator  of  the  intestate,  without  stating 
any  promise  to  the  plaintiff.  After  verdict  for  the  plaintiff, 
an  exception  was  taken  in  arrest  of  judgment,  that  it  was 
not  sufficient  to  allege  the  promise  made  to  the  former  ad- 
ministrator^ between  whom  and  the  plaintiff  there  was  not 
any  privity ;  and  that  it  ought  to  have  appeared  on  the  re- 
cord, that  the  promise  was  made  either  to  the  intestate  or 
the  plaintiff.  Kenyon,  C.  J.  and  Ashhurst,  J.  refused  to  grant 
a  rule  to  shew  cause,  observing,  that  there  was  a  privity  of 
estate  in  law,  between  Ihe  former  administrator,  from  whom 
the  plaintiff  deduced  his  title,  and  the  plaintiff. 

Stat,  17  Car.  2.  c.  8,  made  perpetual  by  stat.  1  Jac.  2.  c.  17. 
s»  6. — **  Where  any  judgment  after  a  verdict  shall  be  had,  by 
**  or  in  the  name  of  any  executor  or  administrator,  in  such 
"  case  an  administrator  de  bonis  non  may  sue  forth  a  scire 
"  facias,  and  take  execution  upon  such  judgment." 

And  it  has  been  holden  to  be  within  the  equity  of  this  sta- 
tute, that  an  execution  commenced  by  an  administrator  may 
be  perfected  by  an  administrator  de  bonis  non\ 

k  Per  Holt,  C.J.  Salk.  305.  m  Hirst  ▼.  Smith,  7  T.  R.  183. 

1  Bro.  Abr.  Executori,  pi.  149.  u  Clark  t.  Withers,  Salk.  323. 
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III.  Of  limiied  or  temporary  Administrations. 

1.  During  the  Minority  of  £x€ctttor.— An  infant,  however 
young,  may  be  an  executor;  but  administration  shall  be 
granted  to  another  during  his  minority  (12).  At  the  common 
law,  such  administration  determined  as  soon  as  the  infant  exe- 
cutor attained  the  age  of  seventeen  years,  for  then  the  infant 
was  considered  as  capable  of  administering.  But  now,  by 
Stat  38  Geo.  3.  c.  87-  s.  (3.  reciting,  that  inconveniences  had 
arisen  from  granting  probates  to  infants  under  the  age  of 
twenty-one,  it  is  enacted,  "  that  where  an  infant  is  sole  exe- 
cutor, administration  with  the  will  annexed  shall  be 
granted  to  the  guardian,  or  such  other  person  as  the  spiri- 
tual court  shall  think  fit,  until  such  infant  shall  attain  the 
"  age  of  twenty-one  years." 

A  general  administrator,  ratione  minoris  celatis^  shall  not 
only  have  actions  to  recover  debts  and  duties,  but  may  also 
grant  leases*. 

An  administrator,  durante  minori  delate^  of  an  administra^ 
tor  may  act  and  sue  until  the  administrator  be  of  the  age  of 
twenty-one  years' ;  for  administrators  are  by  the  statute,  and 
one  is  not  a  legal  person  in  the  eye  of  the  law  capable  to  act 
for  another  as  trustee  until  twenty-one. 

2.  During  the  absence  of  Executor  beyond  Sea.— When 
the  executor^  or  next  of  kin,  is  out  of  the  realm,  administra- 
tion may  be  granted  during  his  absence  (13). 

In  an  action  by  a  person,  to  whom  such  administration  is 
granted,  the  absence  of  the  executor  in  parts  beyond  the  seas 
ought  to  be  averred  in  the  declaration.  - 

By  Stat.  38  Geo.  3.  c.  87.  s.  1.  "  If  at  the  expiration  of 
**  twelve  calendar  months  after  the  death  of  the  testator,  the 
executor,  to  whom  probate  has  been  granted,  is  residing 
out  of  the  jurisdiction  of  the  king's  courts,  the  Ecclesias- 

o  6  Rep.  67.  b.  p  Freke  ▼.  Thomu,  Salk.  d9> 


(19)  See  the  form  of  this  administration  in  Prince's  case,  5  Rep. 
«9.  b. 

(13)  In  Clare  v.  Hedges,  (said  in  1  Lutw.  342.  to  have  been 
adjudged  in  £•  T.  3  W.  &  M.  B.  R.)  it  was  holden,  that  such  ad- 
mmistratioQ  was  grantable  by  law ;  and  the  case  was  put  of  the 
next  of  kin  being  in  parts  beyond  the  seas,  in  which  case  the  debt 
due  to  the  intestate  might  be  lost,  if  such  an  administration  could 
not  be  granted. 


4t 
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"  tical  Court,  which  has  granted  the  probate,  may,  upon  the 
application  of  any  creditor,  next  of  kin,  or  l^;atee, 
grounded  on  affidavit^,  grant  a  special  administration'  to 
such  creditor,  &c.  for  the  purpose  of  being  made  a  party 
to  a  bill  in  equity,  to  be  exhibited  against  him  and  to 
carry  the  decree  into  effect,  and  no  further,  or  otherwise. 
And  by  s.  4.  the  court  of  equity,  in  which  the  suit  shall 
be  depending,  may  appoint  any  person  to  collect  the  debts 

**  due  to  the  estate,  and  give  discharges  for  the  same.  But, 
by  8.  9.  if  the  executor,  capable  of  acting  as  such,  shall 
return  to,  and  reside  within  the  jurisdiction  of  any  of  the 
king's  courts,  pending  such  suit,  such  executor  shall  be 
made  party  to  such  suit ;  and  the  costs  incurred  by  grant- 
ing such  administration,  and  by  proceeding  in  such  suit 
against  such  administrator,  shall  be  paid  by  such  person, 

"  or  out  of  such  fund,  as  the  court  shall  direct." 

The  plaintiff,  having  taken  out  letters  of  administration', 
according  to  the  form  prescribed  hy  the  preceding  statute, 
and  having  been  appointed  by  order  of  the  Court  of  Chancery, 
in  a  suit  instituted  against  him,  to  collect  the  debts  of  the 
deceased,  brought  an  action  to  recover  a  debt  due  to  the  tes- 
tator :  the  defendant  pleaded,  that  on  a  day  prior  to  the  com- 
mencement of  the  action,  the  executor,  to  whom  probate  of 
the  will  had  been  granted,  died.  On  demurrer,  thejplea  was 
hoiden  bad  by  Rooke  and  Chambre,  Js.  (Alvanlev,  C.  J.  dis^ 
sentiente);  on  the  ground,  that  the  authority  of  the  special 
administration  continued,  until  the  appointment  of  a  new  re- 
presentative, notwithstanding  the  death  of  the  executor.  Mr. 
J.  Chambre  observed*,  that  although  this  act  was  made  for 
very  beneficial  purposes,  yet  many  of  its  provisions  had  been 
framed  with  a  very  short-sighted  view  of  legal  consequences. 

3.  Pendente  lite,  or  pending  Litigation. — ^When  a  suit  is 
commenced  in  the  Ecclesiastical  Court,  touching  the  validity 
of  a  will"  or  right  of  administration,  an  administration  may 
be  granted  pending  the  suit,  and  the  person,  to  whom  it  is 
granted,  may  bring  actions  to  recover  debts  due  to  the  de- 
ceased, averring  that  the  suit  is  still  depending;  and  such 
administrator  may  be  sued,  inasmuch  as  he  is,  for  the  time, 
complete  administrator"  (14). 

q  See  the  form  in  (he  second  section.  Wms.  576.  S.  C.  recognized  by  Lord 

r  Spc  the  fonp  io  third  section.  Hardwicke  in  Willn  v.  Rich,  9  Atk. 

9  Taynton  v.  Haonay,  3  B08.&  Pul.  26.        285. 

t  3  Bos.  &  Pul.  33.  X  Ai^reed  in  Impe  ▼.  Pitt,  9  Show.  69. 
w  WoUaston  v.  W>Ikeo  Sir.  917. 2  "P. 

(i4)  '^  Administratioos  durante  absentia  et  minori  <etate  are  not 
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IV.  Of  an  Executor  de  son  Tort  (15). 

An  executor  de  son  tort  is  a  person  who,  without  any  au- 
thority derived  from  the  deceased  or  ordinary,  does  such  acts 
as  belong  to  the  office  of  an  executor  or  administratbr  (16). 
As  to  the  acts  which  will  render  a  person  liable  as  executor 
de  son  tort  it  will  be  observed : 

1st  In  the  case  of  intestacy^  if  a  stranger  takes  the  goods 
of  the  intestate,  and  uses  them,  or  sells'  them,  this  will  make 
such  stranger  an  executor  de  son  tort*. 

3dly.  In  the  case  of  a  will\  and  a  regular  appointment  of 
an  executor,  who  proves  the  will ;  if  a  stranger  takes  the 

7  Read's  case^  5  Rqp.  33.  b.  b  5  Rep.  34.  a. 

z  2T.R.97. 


now  to  be  controverted.  How  they  came  first  to  be  allowed  may 
be  a  question ;  yet  this  is  certain,  that  nothing  can  be  aflirmed  of 
those  administntttons  in  respect  of  convenience  or  inconvenience^ 
which  may  not  as  justly  be  attributed  to  an  administration  pendente 
lite.  This  administration  gives  no  sort  of  property,  but  is  only  a 
kind  of  trust,  and  the  administrator  himself  accountable  to  the 
executor,  in  case  the  will  be  proved,  or  to  the  absolute  administra- 
tor, if  it  should  be  rejected.'*  Per  Raymond,  C.  J.  Page  and  Pro- 
byn,  Js.;  Lee,  J.  was  of  the  same  opinion  for  allowing  the  adminis* 
tration ;  but  the  ground  of  his  opinion  seemed  to  be  this,  that  it 
did  not  appear  to  tbe  court  that  there  was  any  will,  and  therefore 
he  thought  the  case  was  stronger  in  this  than  in  either  of  the  other 
limited  administrations ;  because  in  them  a  will  plainly  appears, 
but  the  execution  thereof  is  suspended  through  the  disability  of 
the  executor.  In  this,  perhaps,  there  may  not  be  any  will,  and 
then  what  injury  can  be  done  to  the  supposed  executor?  The  case 
of  Frederick  v.  Hook,  Carth.  153.  having  been  cited,  in  which  a 
distinction  is  taken  between  administrations  pendente  lite  concern- 
ing a  will,  and  administrations  pendente  lite  concerning  the  right 
of  administration,  and  the  latter  only  are  said  to  be  good,  but  the 
former  void  ;  the  court  observed,  that  there  was  not  ar.y  judgment 
in  Frederick  v.  Hook,  the  parties  having  compromised  the  dispute. 
Wollaston  v.  Walker,  MSS. 

(\5)  Upon  this  subject,  see  Toller's  Law  of  Executors,  B.  !• 
ch.  2.  s.  2. 

(16)  *^  The  bare  possession  of  goods  shall  not  make  a  man  exe- 
cutor of  his  own  torongi  unless  he  undertakes  to  do  some  acts 
which  an  executor  only  can  lawfully  do-  as  to  release  the  debts  of 
the  testator,  kc,**  Per  Vaughan,  J.  C.  B.  in  Garter  v.  Dee,  Trin^ 
I68I.  Freem«  13. 
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goods,  andy  claiming  to  be  executory  pays  debts,  &c.  and  in- 
termeddles as  executor,  he  may  for  such  express  administra- 
tion, as  executor,  be  charged  as  an  executor  de  son  tort^ 
although  there  is  another  executor  of  right.  But  if,  after 
the  executor  has  proved  the  will,  and  administered,  a  stran* 
ger  takes  any  of  the  ^oods,  and,  claiming  them  as  his  own^  . 
uses  and  disposes  ot  them  accordingly,  this  will  not  make 
him  in  construction  of  law  an  executor  de  son  tort ;  because 
there  is  a  rightful  executor,  who  may  be  charged  wkh  these 
goods  so  taken  from  his  possession,  as  assets,  and  to  whom 
the  stranger  will  be  answerable  in  trespass  for  taking  the 
goods. 

.3dly.  In  the  case  of  a  will,  if  a  stranger  takes  the  goods 
before  the  rightful  executor  has  proved  the  will,  or  taken 
upon  him  the  execution  thereof,  the  stranger  may  be  charged 
as  an  executor  de  son  tort;  for  the  rightful  executor  shall  not 
be  charged  with  any  goods  except  tho'fee  which  came  to  his 
hands  after  he  had  taken  upon  him  the  charge  of  the  will'. 

If  a  creditor  takes  an  absolute  bill  of  sale  of  the  goods  of 
his  debtor^,  but  agrees  to  leave  them  in  his  possession  for  a 
limited  time,  and  in  the  mean  time  the  debtor  dies,  where- 
upon the  creditor  sells  the  goods,  he  thereby  becomes  an 
executor  de  son  tort. 

The  slightest  acts  have  been  deemed  sufficient  to  .consti- 
tute an  executor  de  son  tort*  (17);  as  where  a  widow  milked 
her  late  husband's  cows,  she.  was  adjudged  to  be  an  executrix 
de  son  tort.  But  a  single  act  of  wrong  in  taking  the  goods 
of  the  intestate,  though  it  may  be  sufficient  to  make  the 
party  an  executor  de  son  tort,  with  respect  to  creditors  who 
may  chuse  to  sue  him  in  that  character,  yet  will  not  give 
him  any  right  to  retain  them  as  against  the  lawful  adminis- 
trator. 

In  trover  for  a  quantity  of  iron**,  it  appeared  that  the 
goods  in  question  had  been  originally  sold  by  the  defendant 
to  the  intestate;  that,  on  his  death,  they  not  having  been 
'  paid  for,  on  application  to  the  intestate's  widow  for  that 
purpose,  she  delivered  them  back  to  the  defendant  in  satis- 
fiictionof  his  demand.    No  other  acts  were  stated  to  have 

b  Edwards  ▼.  Harben,  2  T.  R.  587.  d  Moantford  v.  Gibson,  4  East,  441  > 

c  Dyer,  i66.  b.  in  marg. 


(17)  The  jury  are  to  determine  whether  the  acts  are  sufficiently 
proved  ;  but  the  qi^estion,  whether  executor  de  son  tort^  or  Dot>  it 
a  conclusion  of  law.    n  T.  K.  99* 
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been  done  by  the  widow,  to  shew  that  she  had  before  taken 
upon  herself  to  act  as  executrix.  It  was  holden»  that  th« 
plaintiff,  as  rightful  administrator,  was  entitled  to  recover 
the  value  of  the  goods. 

A  person  who  possesses  himself  of  the  effects  of  the  de- 
ceased*, under  the  authority,  and  as  agent  for,  the  rightful 
executor,  cannot  be  charged  as  an  executor  de  son  tort. 

The  plaintiff  having  received  a  horse  belonging  to  the 
intestate',  from  the  defendant,  in  remuneration  of  services 
performed  at  the  request  of  the  defendant,  about  the  funeral 
of  the  intestate,  afterwards  administered  to  the  intestate,  and 
brought  trover  against  the  defendant  for  the  value  of  the 
horse,  so  received  by  himself  before  he  became  administrator. 
It  was  bolden  by  Dolbeii  and  Eyres,  Js.  that  the  plaintiff, 
being  a  particeps  criminis  in  the  very  act  he  complained  of, 
should  not  be  permitted  to  recover  upon  it  against  the  person 
with  whom  he  had  colluded.  But  Holt,  C.J.  was  of  a  dif- 
ferent opinion,  conceiving  that  ih  this  case  if  a  stranger,  or 
third  person,  had  taken  out  letters  of  administration,  aa 
action  might  have  been  maintained  against  the  defendant  by 
sucfi  an  administrator  for  the  recovery  of  the  horse ;  and  here 
the  plaintiff  was  a  third  person ;  for  heintr  administrator,  he 
sucd^  and  would  recover^  in  the  right  of  the  intestate. 

An  executor  de  son  tart  must  be  declared  against  as  a 
rightful  executor <• 

See  further  on  the  subject  of  executor  de  son  tort  under 
sect  ix.  post.  tit.  Pleadings  ;  and  of  the  right  (f  retaining.  . 
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V.  Of  the  DMposilion  of  ifie  £siate  of  the  Deceased^ 
and  of  the  Order  in  which  such  DispositioH 
ought  to  be  made. 

The  order  of  payment,  which  ought  to  be  observed  by 
executors  and  administrators  in  the  disposition  of  the  estate 
of  the  deceased,  is  as  follows : 

e  Hall  T.  EUiot,  Peakc's  N.  P.  C.  f  Wbitchall  w. ^iiire, Cartb.  jos. Salk. 

«6.  $95.  Skin.  QT^i-  » i\l9ii.  ^ii.  S.  C. 

g  Yclr.  137. 
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1.  Funeral  charges  (18),  expenses  of  probate,  or  taking 
out  letters  of  administration \ 

2.  Debts  due  to  the  king  (19),  by  record  (20),  or  speci- 
alty (21). 

3.  Forfeiture  for  not  burying  in  woollen*;  debts  due  to 
the  post-office,  not  exceeding  6/.* ;  debts  due  from  an  over- 
seer of  the  poor,  by  virtue  of  his  office'. 

4.  Debts  by  mortgage"* ;  by  judgments  in  the  Court  of 
King's  Bench,  Common  Pleas,  and  Exchequer,  dog^eted  (22) 
according  to  the  directions  of  stat.  4  &  5  W.  &  M.  c.  30 ; 
by  judgment  in  other  courts  of  record;  by  decrees  in  courts 
of  equity" ;  (23)  according  to  their  respective  priorities. 

5.  Recognisances  at  common  law ;  statutes  merchant  and 
staple^ ;  and  recognisances  in  the  nature  of  statutes  staple, 
pursuant  to  stat.  23  H.  8.  c.  6'.  (24). 

6.  Arrears  of  rent  due  at  the  death  of  the  testator  or  in- 
testate, either  on  a  parol  lease  (25)  or  lease  by  deed  (26); 
debts  by  specialty,  as  bonds  (27) ;  damages  upon  covenants 
broken  (28),  &c. 

7.  Debts  by  simple  contract,  as  bills  of  exchange  (29), 
promissory  notes,  &c. 

8.  Legacies,  &c. 

k  I  Roll.  Ab.  936.  (S)  pi.  1.  Br.  &  m  Symmcs  t.  Symonds,  i  Bro.  P.  C. 

Stud.  Dial.  2.  r.  lO.  66. 

i  Stat.  30  Car.  3.  c.  3.  9-  4.  n  Srarle  v.  Lane,  9  Vern.  88. 

k  Stat  9  Ann,  c.  lO.  a.  30.  o  4  Rep.  59  b.  60  a.     1  llol.  Abr.  995. 

1  Stat.  7  G.  9.  c.  38.  a.  3.  s  Rep.  26  b. 


(18)  In  strictness  no  funeral  expenses  are  allowed  against  a  cre« 
ditor  except  for  the  cofBn,  ringing  the  bell,  parson,  clerk,  and 
bearers*  fee;  but  not  for  the  pall  or  ornaments.  Per  Holt,  C.J* 
in  Shelley's  case,  Salk.  396.  The  usual  method  is  to  allow  5/« 
Bull.  N.  P.  143.  This  sum  was  allowed  by  Lord  Hardwicke,  C.  J. 
in  Smith  v.  Davis,  Middlesex  Sittings  after  M .  T.  10  G.  2.  MSB. 
But  if  there  are  assets,  the  allowance  shall  be  according  to  the 
estate  and  degree  of  the  deceased.  In  Stagg  v.  Punter,  3  Atk. 
}  19*  the  testator  having  desired  to  be  buried  at  a  church  30  miles 
distant,  and  it  not  being  clear  that  there  would  be  a  deiieiencv» 
Lord  Hardwicke,  C.  allowed  6o/.  for  funeral  expenses.  So  in 
Offley  V.  Offley,  Prec.  Ch,  26.  6OO/.  were  allowed  in  respect  of 
the  testator's  quality,  and  his  having  been  buried  in  his  own 
country. 

(19)  S^e  the  notes  from  (19)  to  (29)  in  the  following  pages. 
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(19)  The  kin^,  by  his  prerogative,  shall  be  preferred  by  execu« 
torp  in  satisfaction  of  his  debt  l>efore  any  other.     9  Inst.  32p 

{iO]  Fines  and  amerciament99  in  the  king^s  courts  of  record,  are 
debts  of  record.    Went.  Off.  Exec.  ch.  13. 

(^21)  B^  Stat.  33  H.  8.  c.  39*  it  is  enacted,  **  that  all  obligations 
and  specialties  for  any  cause  concerning  the  king  shall  be  taken 
domino  regh  and  shall  be  of  the  same  forc^  and  effect  as  a  statute 
staple." 

(29)  At  common  law,  executors  and  administrators  were  bound 
at  their  peril  to  take  conusance  of  debts  of  the  testator  upon  r&r 
cord*.  Hence  to  an  action  on  a  judgment  recovered  against  testa- 
tor or  intestate,  executors  or  administrators  could  not  plead,  that 
they  had  exhausted  the  assets  in  payment  of  debts  of  an  inferior 
nature  without  notice  of  the  judgpnent.  To  obviate  the  mischiefs 
to  which  personal  representatives  were  liable,  from  the  difficulty  of 
finding  tnuch  judgments,  the  stat,  4  &  5  W.  fc  M.  c.  20.  s.  2.  di^ 
rects,  "  that  the  proper  officers  of  the  courts  of  common  pleas^ 
king*s  bench,  and  exchequer,  shall  make  a  dog^etof  all  judgments 
entered  in  the  respective  courts."  The  mode  m  which  the  dogget 
is  to  be  made,' is  detailed  in  the  second  section;  and  by  s.  3. 
'*  judgments  not  doggeted  as  the  second  section  directs,  shall  not 
have  any  preference  against  executors  and  administrators  in  the  ad» 
ministration  of  their  testator's  or  intestate's  estates,"  The  con^ 
stmction  which  has  been  put  on  this  section  is,  that  judgments«not 
doggt!ted  are  thereby  placed  on^  level  with  simple  contract  debts, 
Hickey  V.  Hayter,  6  T.  R.  384.  Hence,  to  an  action  on  a  simple 
contract  debt  of  testator  or  intestate,  thie  personal  representative 
cannot  plead  an  outstanding  judgment  recovered  against  testator  or 
intestate,  in  C.  B.,  B.  R.,  or  Exchequer,  if  it  has  not  been  dog* 
geted  as  the  statute  directs.    Steele  v.  Rorke,  1  Bos.  8t  Pul.  30?. 

If  a  judgment  be  satisfied,  or  oply  kept  on  foot  to  injure  other 
creditors,  or  if  there  be  any  defeasance  of  the  judgment  yet  iu 
force,  then  the  judgment  will  not  avail  to  keep  off  other  creditors 
from  their  debts.     Went,  Off.  Exor.  c.  12. 

Between  one  judgment  and  another,  precedency  or  priority  of 
time  is  not  material,  but  he  who  first  sueth  the  executor  must  be 
preferred;  and  before  execution  sued,  it  is  at  the  election  of  the  ex* 
ecntor  to  pay  whom  he  will  first.     Went.  Off,  Exor.  c,  1$. 

(S3)  It  is  now  become  the  established  doctrine,  that  a  decree  of 
the  Court  of  Chancery  is  equal  to  a  judgment  iu  a  vourt  of  law  f ; 
and  where  an  executrix  of  A,,  who  was  greatly  indebted  to  divers 
persons,  in  debts  of  different  natures,  being  sued  in  chaii'cery  by 
come  of  them,  appeared  and  answered  imme<i lately,  admitting  their 
demands,  (some  of  the  plaintiffs  being  her  own  daughters,)  and 
other  of  the  creditors  sued  the  executrix  at  law,  where  the  decree 
not  being  pleadable,  they  obtained  judgments ;  vet  the  decree  of 
the  Court  of  Chancery,  being  for  a  just  debt,  and  having  a  real  pri* 
prity  in  point  of  time,  (not  by  fiction  and  relation  to  the  first  day 

*  Uttltton  T.  HihbliWy  Cro.  Eiiz.  793^     .  't  9  P.  >Vips.  40).  n.  (JP.) 
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of  tenii,)  vfBB  preferred  in  the  order  of  payment  to  the  judgmentt  $ 
and  the  execnferix  protected  and  inderanihed  in  paying  obedience 
to  such  decree,  and  all  proceedings  against  her  at  law  stayed  by 
injunction.  Morrice  v.  The  Bank  of  England.  Decreed  first  at 
the  Rolk  by  Sir  Joseph  Jekyll»  Au^,  I735I  which  decree  was  af- 
firmed by  Lord  Talbot,  C*  Nov.  1736,  and  Lord  Talbot's  decree 
was  afterwards  affirmed  in  parliament f.  May  24}  1737*  See  also 
Shaflo  V.  Powell,  3  Lev.  355. 

(94)  This  must  be  understood  of  recognisances  and  statutes^r- 
feitedf  where  the  recognisances  are  for  keeping  the  pence,  good  bc- 
tiaviour,  &c.  and  the  statutes  are  for  performing  covenants,  &c.  A 
recognisance  not  enrolled  was  considered  in  Bothomley  v.  F£iirfax^ 
I  P.  Wms.  334.  as  a  bond  (the  sealing  and  acknowledging  of  the 
recognisance  supplying  the  want  of  delivery),  and  to  be  paid  as  a 
specialty  debt. 

(96)  Arrears  of  rent  on  a  parol  tease,  which  is  determined,  are  in 
equal  degree  with  a  bond  debt ;  because  the  contract  remains  in 
the  realty*  though  the  term  be  determined.  Newport  v*  Godfrey* 
3  Lev.  967.  and  9  Ventr.  1 84.  See  an  exposition  of  this  case  by 
Holt,  C.  J.  in  Cage  v.  Acton,  Ld.  Raym.  5l6» 

(96)  -  A  debt  due  for  rent  reserved  upon  a  demise  by  djeed,  or  by 
parol  {,  is  in  equal  degree  with  a  bond  debt.  Gage  v.  Acton« 
Carth.  511. 

(97)  A  bond  with  a  penalty  conditioned  for  the  payment  of  11 
less  sum  of  money  on  a  day,  not  arrived  at  the  death  of  testator* 
may  be  pleaded  by  his  executor  as  a  specialty  debt§,  as  well  as  a 
forfeited  bond ;  but  there  is  this  distinction  between  them,  that  in 
the  case  of  a  bond  forfeited,  the  penalty  is  the  legal  debt,  and  as- 
sets may  be  covered  to  that  amount ;  but  in  the  case  of  a  bond  not 
forfeited)  as  the  executor  by  discharging  it  may  save  the  penalty* 
the  assets  can  be  covered  only  to  the  amount  of  the  sum  mentioned 
in  the  condition ||.  Where  there  |ire  several  debts  by  specialty,  al) 
due  and  payable  at  the  death  of  the  testator,  if  suit  is  not  commence 
ed  by  any  of  the  creditoi's,  and  notice  thereof  givt*n  to  the  executor* 
he  may  give  the  preference  to  whom  he  pleases,  and  if  he  be  a  ere* 
di tor  himself,  he  may  pay  himself  tirsU     Went  Off.  Exor.  c.  19. 

Any  voluntary  bond  is  good  ogainst  an  executor  or  admioistra* 
tor,  unless  some  creditor  be  tliereby  deprived  of  his  debt.  Indeed, 
if  the  bond  be  merely  voluntary,  a  real  debt,  though  by  simple 
contract  only,  ^faall  have  the  preference ;  but  if  there  be  not  any 
debt,  then  a  bond,  bowever  voluntary,  must  be  paid  by  an  executor* 

(98)  Covenants  running  with  the  land'are  binding  on  the  exe- 
cutors, althongh  not  expressly  named.  See  Went.  Off.  of  ExoiK 
p.  178.  ed.  1763. 

(99)  See  Yeomans  v.Bradshaw,  Cartb.  373. 

•  Cft.  Tpnp.  Talb.  917.  §  Lemun  t.  Fooke,  a  Lev.  57- 

f  4  Bro.  P.C.  S87.  ed.  Fo.    9  Bra.  |]  Bank  of  fingUod  v.  Morrice, 

V.  C.  465.  Tomlio^s  ed.  10M4  • 

I  Br»wa  V.  UoljroalK^Osta.  590. 
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VL  Admission  of  Assets  f30 J. 

While  an  executor  is  passive,  he  is  chargeable  only  in 
respect  of  the  assets ;  bul  if  he  promises  to  pay  a  debt  of  the 
testator  at  a  future  day,  he  thereby  makes  it  his  own  debt, 
and  it  shall  be  satisfied  by  his  own  goods^ 

A  judgment  against  an  executor  by  default?  is  an  admis- 
sion of  assets  to  satisfy  the  demand ;  and  Ff  Kji.fa,  be  sued 
out  on  such  judgment,  and  the  sheriff*  cannot  find  goods  of 
the  testator  sufficient  to  answer  the  demand,  the  sheriff  u>ay 
return  a  decastavit. 

» 

The  preceding  case  has  been  considered  as  a  leading  case 
on  this  subject:  hence,  where  A.  having  ewcuted  a  bond 
ibr  the  payment  of  a  sum  of  money  at  her  death") ;  and  the 
defendant  haying  brought  an  action  on  the  bond  against  the 
plaintiff  as  the  executor  of  A.  who  pleaded  ^ton  est  fucLum^ 
which  was  found  against  him,  and  judgment  thereon:  on  a 
bill  filed  by  the  plaintiff  to  have  the  bond  and  judgment  set^ 
aside.  Lord  Hardwicke,  C.  being  of  opinion,  that  the  bond 
was  good,  it  became  a  question^  whether  the  plaintiff  was 
not  entitled  to  relief,  on  the  ground  that  there  was  a  defici- 
ency of  assets.  Lord  Hardwicke  decided,  that  the  plea  of 
ftoH  est  factum^  and  verdict  thereon,  amounted  to  an  admis- 
sion of  assets;  and  that  the  case  w^as  the  same  vyfith  the  pre* 
ceding  case  of  a  judgment  by  default. 

So  where  in  debt  in  the  detinet  against  defendant'  (as  exe* 

9  Per  YeWerton,  J.  in  Goring  v.  Gar-  r  Sketton  ▼.  HawUng,  1  Wils.  sss.and 

ifig,  VelT.  1 1 .  MSS.     Se4?  also  i   Saiind.  sig.  d. 

p  Rock  V.  I^cigb ton,  from  HoirsMSS.  where  this  cane  is  correctly  stated 

3  T.  R.  690.  Salk.  310.  S.  C.  bot  not  by  Nierjt.  Williams,  who  examineil 

accitratety  reported.  the  mil. 

q  Raniadeu  v.  Jackson,  1  Atk.  393- 


■*■■- 


-v-^ 


(30)  All  sperole  debts,  mentioned  in  the  inventory^  sball  be 
deemed  a:$8€t«  in  the  execator*8  hands ;  but  the  executor  may  di^ 
charge  himj^elf  by  shewitrg  a  demand  and  refusal  of  them.  Shel« 
ley'v  case,  per  Holt,  C.  J.  Salk.  ^96.  In  the  inventory,  which  th« 
defendant  had  exhibited*  in  the  ecclesiastical  court,  were  inserted 
sereral  debts  due  and  outstanding,  which  defendant  charged  her* 
telf  with  when  received  or  recovered  :  Lord  Hardwicke,  C.  J.  put 
the  defendant  on  proof,  that  she  could  not  recover  those  debts ;  for 
<he  ought  in  her  inventory  to  have  set  forth  which  debts  were  spe- 
rate  and  wjbich  desperate.  The  defendant  proved  by  a  witness 
who  went  to  demand  several  of  them,  that  he  could  not  recover- 
them ;  and  accordingly  they  were  allowed  as  desperate.  S$mith  v^ 
Oavis^  Middlesex  Sittmgs  after  M.  T«  10  G.  2.  MSJj. 
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cutor  of  A.  adminiBtratrix  of  B.)  upon  a  judgiaent  by  de* 
fault,  obtained  by  plaintiff  against  A.  as  administratrix,  sug^ 
gesting  that  goods  6f  the  intestate  bad  come  to  the  hands  of 
A.  as  administratrix,  which  she  had  wasted;  defendimt 
pleaded,  1.  Non  detinet,  on  which  issue  was  joined ;  2dly,. 
that  defendant  had  fully  administered  the  goods  of  A.  Re- 
plication, that  the  defendant  had  goods  of  A.  sufficient  to 
satisfy,  ,&c.  and  issue,  llie  jury  on  the  last  issue  found 
assets  of  A.  in  the  hands  of  defendant  On  the  other  issue^ 
the  plaintiff  produced  the  judgment  by  default  against  A., 
On  which  he  relied  as  evidence  of  assets  admitted  by  A.,  and 
a  devastavit  by  A.  Lee,  C.  J.  (delivering  the  opinion  of  the 
court)  said,  that  he  could  not  do  it  better  than  in  the  words 
of  Holt,  C.  J.  in  Rock  v.  Leighton.  Having  read  that  case 
from  Holt's  notes,  he  observed,  that  it  appeared  from  that 
Case,  that  if  an  executor  will  not  take  advantage  by  plead-* 
ing,  but  suffers  judgment  to  go  by  default,  such  judgment 
is  an  admission  of  assets,  and  is  as  strong  against  an  execu- 
tor, as  if  assets  were  found  by  verdict  on  a  plehe  adminis-* 
tTOoit ;  and,  notwithstanding' the  objection,  which  had  beeii 
raised  on  the  ground  of  the  statutes  30  Car.  2.  c.  7-  (31}  and 
4  &  5  W.  &  M.  c.  24.  8. 12.  he  was  clear,  that  the  action  in 
the  case  then  before  the  court  was  well  brought. 

On  the  authority  of  the  preceding  cases  of  Rock  v.  Leigh* 
ton,  Ramsdeu  v.  Jackson,  add  Skelton  v«  JELawlin^;,  it  was 
holden*,  that  where  an  executor  (to  an  action  ot  debt  on 
bond)  had  pleaded  payment,  which  was  found  againt  him, 
and  judgment  accordingly,  it  operated  as  an  admission  of 

s  Ening  v.  Peters,  3  T.  R.  685. 


•mim 


(31)  By  Btat.  30  Car.  (2.  c.  7*  Si  9.  (made  perpetual  and  enlarged 
by  4  &  5'W.  &  M.  c.  24.  8.  1^.)  **  The  executors  and  adminis- 
**  trators  of  executors  of  their  own  wrong,  or  administrators  who 
*'  have  wasted  and  converted  the  assets  of  the  deceased  to  their 
*<  own  use,  shall  he  chargeable  in  the  same  manner  as-  their  testa* 
**  tor  or  intestate  would  have  been  if  living.*'  A  doubt  having 
arisen  upon  the  preceding  clause,  whether  it  extended  to  the  exe- 
cutors and  administrators  of  any  executor  or  administrator  of  right, 
who,  for  want  of  privity,  were  not  before  answerable  for  the  debts 
due  from  the  first  testator  or  intestate,  although  such  execUtor  or 
administrator  of  right  had  been  guilty  of  a  devastavit  or  conversionf 
it  was  enacted  by  stat.  4  &  5  W.  &  M.  c*  24.  s.  12.  <*  that  the  exe» 
**  cutor  and  administrator  of  such  executor  or  administrator  of 
**  right,  who  should  waste  or  convert  to  his  own  use  the  estate  of 
*<  his  testator  or  intestate,  should  be  chargeable  in  the  same  man« 
**  ner  as  his  testator  or  intestate  would  have  been*'' 
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assets :  and  a  writ  of  fi.  fa.  having  been  sued  out  on  the 
judgment,  to  which  the  sheriff  had  returned  a  devastavit, 
and  an  action  having  been  brought  against  the  executor 
on  the  judgment  suggesting  a  devastavit ;  it  was  hoiden,  that 
the  production  of  the  record  of  the  judgment,  the  writ  of 
fi.  fa,,  and  the  sheriff's  return,  was  sufficient  evidence  to 
su]>port  the  action. 

If  an  executor  pay  interest  on  a  bond  due  from  his  testa* 
tor',  it  will  not  conclude  him  from  alleging  want  of  assets  to 
pay  the  principal,  but  it  relieves  the  creditor  from  the  neces* 
sity  of  proving  assets,  and  throws  the  onus  on  the  other  side. 

Where  defendant  binds  himself  as  administrator*,  to  abide 
by  an  award  touching  matters  in  dispute  between  his  intes* 
tate  and  another,  and  the  arbitrator  awards^  that  defendant 
as  administrator  shall  pay  a  certain  sum,  it  operates  as  an 
admission  of  assets  between  those  parties,  and  defendant 
cannot  plead  plene  administravit  to  an  action  of  debt  on  the 
bond ;  oecause  the  giving  such  bond  is  an  undertaking  to 
pay  whatever  the  arbitrator  may  award.  And  in  such  case, 
if  an  attachment  be  moved  for  against  the  administrator*, 
for  the  nonpayment  of  the  money  awarded,  he  cannot  de- 
fend himself  against  it,  by  suggesting  a  deficiency  of  assets ; 
for  a  submission  to  arbitration  by  a  personal  representative 
is  considered  as  a  reference,  not  only  of  the  cause  of  action, 
but  also  of  the  question,  whether  or  not  he  has  assets.  And 
when  the  arbitrator  awards  that  the  personal  representative 
do  pay  the  amount  of  the  plaintiff's  demand,  it  is  equivalent 
to  determining,  as  between  those  parties,  that  the  personal 
representative  had  assets  to  pay  the  debt* 

But  mere  submission  to  arbitration  is  not  of  itself  an  ad- 
mission of  assets^ ;  for  in  a  case  where  the  arbitrator  only 
ificertained  t;be  amount  of  the  demand,  without  ordering  the 
admmistrator  to  pay  it,  it  was  holdeo,  that  the  administrator 
might  plead  plene  administravil. 

I  Cleverly  ▼.  Brett,  B.  R.  li  G.  s.    u  Barry' t.  Ratb,  I  T.R.^|. 
«tled  in  Pearson  w.  Henry,  5  T.  R.    x  Worthing^tOD  ▼.  Btrlow,  7  T.R.4991, 
«•  See  9  Ves.  82.  y  PearBon  v.  Uenry,  5  T.  R.  6* 
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VII.  Of  Actions  by  Executors  and  Administrators. 

1.  What  Actions  may  be  brought  by  Executors  and  Ad^ 
tninistrators* — By  the  common  law,  executors  might  have 
maintained  actions  to  recover  debts  due  to  their  testator,  but 
they  could  ^ot  maintain  actions  for  a  wrong  doue  to  their 
testator  in  his  life-time ;  e.  g«  a  trespass  in  taking  his  goods» 
^c.  But  by  Stat.  4  £dw.  3.  c  7.  reciting,  that  in  times  past 
executors  had  not  had  actions  for  a  trespass  done  to  their 
testators y  as  of  the  goods  of  the  said  testators  carried  away 
in  their  life^  it  is  enacted,  "  that  the  executors  in  such  cases 
^  shall  have  an  action  against  the  trespassers  (32)  in  like 
*'  manner  as  they,  whose  executors  they  are,  should  have 
•*  had  if  they  were  living." 

This  statute  has  been  expounded  largely,  with  respect  to 
the  persons  and  the  actions.  With  respect  to  the  persons', 
it  has  been  holden,  that  an  administrator  is  within  the  equity 
of  this  statute,  and  shall  have  trespass  for  goods  carried 
away  in  the  life-time  of  the  intestate.  With  respect  to  the 
actions,  it  has  been  resolved*,  that  where,  upon  a  church 
becoming  void,  the  bishop  collated  wrongfully,  and  the 
patron  died,  the  e^jecutor  of  the  patron  might,  by  the  equity 
of  this  statute,  maintain  a  quare  iwpedit  (33).  JSo  an  execu- 
tor may  have  an  action  of  trover  for  the  conversion  of  the 
testator's  goods  in  his  life-time** ;  or  an  action  of  debt  on 
$tat.  2  &  3  £dw«  6.  c.  13.  for  not  setting  out  tithes  due  to 


s  Smith  ▼.  Colcay,  Cro.  Eliz.  384  l>  Rutland  t.  Rutland,  Cro.  Eliz.  377. 

a  4  Leon.  15.  Case  53.  cited  in  Le  M»* 
■Qu  T.  Dixon^  Sir  VV.  Joues.  174,  s. 


(32)  "  This  act  does  not  speak  of  actions  of  (tespa^s^  though 
the  instance  put  is  proper  for  such  an  action ;  but  it  speaks  of  actions 
for  a  trespaas  done  to  the  testator's  goods,  and  it  enacts  that  ia 
fluch  cases  executors  shall  have  an  actim  against  the  trespasser  ; 
apparently  using  tli^  word  trespass^  as  meaning  a  wrong  done 
generally,  and  the  trespassers  as  wrong  doers ;  it  does  not  specify 
the  nature  of  the  action.*'  Per  Lord  Ellenborough,  C.  J.  in  VViU 
aon  V.  Kuubley,  7  East,  134, 5.  See  also  the  opinion  of  Lawrence^ 
J.  to  the  same  effect,  ^  East,  136.  **  This  statute  is  a  remedial 
law,  which  has  always  been  taken  by  equityt  and  wherever  there  ia 
a*matter  of  property  in  question,  it  is  brought  within  the  statute.** 
Per  Powell,  J.  Ld.  Raym.  974.  ' 

(33)  Ejectlo  firmm  will  lie'  at  the  suit  of  an  executor  for  th^ 
•uster  of  his  testvton    7  H*  4.  6«  b«  Bro.  Ahr«  Exor.  45.  S.  C. 
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.Ihe  testator^ ;  or  an  action  on  the  case  against  the  sheriff  for 
a  false  return  made  in  the*life  of  the  testator  to  a  fi.  fa*  viz. 
that  he  had  levied  onlv  so  much,  part  whereof  he  had  sold, 
and 'part  remained  in  his  hands  for  want  of  purchasers';  or 
an  action  of  debt  on  a  Jifdgment  against  an  executor,  sug* 
gesting  a  devastavit  in  the  life-time  of  plaintift'*s  testator^ 
In  like  manner,  it  has  been  holden,  that  an  administrator 
may  maintain  an  action  against  the  bailiff  of  a  liberty  for 
executing  a  fi.  fa.  and  removing  the  goods  off  the  premises, 
before  the  landlord  (the  intestate)  was  paud  a  year's  rent, 
pursuant  to  the  stat  8  Ann.  c.  17  ^  But  an  executor  shall 
not  have  trespass  de  clausofract^^ ;  for  moritur  cum  personA 
ilia  actio, 

•  By  Stat  11  Geo.  2.  c.  19.  s.  15.  "  Executor  or  administra- 

'*  tor  of  tenant  for  life,  on  whose  death  any  lease  of  lands^ 

*'  &c.  determined,  shall  in  an  action  on  the  case,  recover, 

"  from  the  under-tenant,  a  proportion  of  the  rent  reserved, 

^*  according  to  the  time  such  tenant  for  life  lived  of  the  last 

*'  year,  or  quarter  of  a  year,  or  other  time  in  which  the  said 

•*  rent  was  growing  due." 

By  the  common  law^,  an  executor  or  administrator  could 
not  have  an  action  of  account ;  because  it  was  founded  on  a 
matter  in  the  privity  of  the  testator ;  but  now,  by  stat  13 
£dw.  1.  c.  23.,  '*  An  executor  shall  have  an  action  of  account 

upon  an  account  with  his  testator." 

By  2.5  £dw.  3.  stat.  5.  c.  6.  **  Executors  of  executors  shall 
have  actions  of  debts,  accounts,  and  of  goods  carried 
away  of  the  first  testators,  in  the  same  manner  asl.be  first 
**  testator  should  have  had.'* 

Administrators  derive  their  authority  to  bring  actions  from 
the  stat  31  Edw.  3.  c.  11.  which  provides,  that  "  where  a 
man  dies  intestate,  the  ordinary  shall  depute  the  next  and 
most  loyal  friends  (34)  to  administer  his  goods,  which  de- 
"  puties  may  bring  actions  to  demand  and  recover,  as  execu* 
"  tors^  the  debts  due  to  the  intestate.'* 

c  Moretoii*«  caM,  i  VeDtr.  so.  f  Palg^rmTe  t.  Windhain,  Str.  8i4. 

d  Williams  ▼.  Grey,  Lora  Raym.  40.       g  Bro.  Exors.  120. 
e  Berwick  ▼.  Andrews,  Ld.  Raym. 973.     h  2  lust.  404. 


< 
(34}  A  8iibsequent  statute,  21  H*  8.  c.  5.  s.  9.,  in  case  of  inte^* 
tecy  or  executors  refusing  to  prove,  directs  the  ordinary  to  giaigt 

gminlstnitioa  to  the  widow  or  next  of  kin ;  and  where  two  or  move 
tnd  in  equnl  degree,  to  accept  "which  he  plenses. 


«« 
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An  adtnintetiator  cannot  have  an  action  for  a  breach  of 
pnxnise  of  marriage  to  the  intestate^  where  no  special  dami^ 
IS  aU^;ed^ 

%  Executors  and  Administrators  must  join  in  bringing 
,  Actions.'^It  18  a  general  rule,  that,  if  there  are  two  or  more 
executors,  and  one  proves  the  will,  they  must  all  join  in 
.bringing  actions ;  and  if  they  do  not,  the  defendant  may  plead 
in  abatement,  that  there  are  other  executors  living  not  named\ 
In  this  plea  it  is  not  necessary  to  aver,  that  the  executors  not 
named  have  administered' ;  because  they  may  administer  at 
their  pleasure.  So  where  there  are  two  or  more  administra- 
tors, it  is  necessary  that  they  should  join  in  bringing  actions"*. 

And  this  rule,  viz.  that  all  the  e;xecutors  shall  join,  holds 
even  where  some  of  them  refuse  before  the  ordinary  **;  be- 
cause  the  refusing  executors  may  come  in  at  any  time*,  and 
administer,  notwithstanding  their  refusal,  either  during  the 
lives  of  their  co-executors  who  have  proved,  or  after  their 
death  P. 

The  like  law  is,  where  some  of  the  executors  are  infants ; 
they  must  all  join,  and  they  may  all  appear  by  attome)^ ; 
for  those  of  full  age  may  appoint  an  attorney  for  those  within 
age^.  So  where  there  are  two  executors,  one  of  fuUage, 
and  the  other  within  age ;  and  the  executor  of  full  age  is 
appointed  administrator,  durante  minori  estate  of  the  other 
executor. 

A.  made  B.  and  C,  who  was  an  infant  under  seventeen^ 
executgrs ;  B.  onW  proved  the  will  and  brought  debt  as  exe- 
cutor against  defendant  (omitting  C.)  Plea  in  abatement, 
that  C.  was  made  an  executor  witn  B.,  and  is  yet  in  full  life, 
not  named',  &c.  Replication,  that  C.  was  of  the  a^e  of  one 
year,  that  B.  proved  the  will,  and  had  administration  com- 
mitted durante  minori  wtate^  and  that  C.  is  still  under  seven 
years  of  age.  On  demurrer,  judgment  for  defendant ;  for, 
although  by  the  administration  committed  durante  minori 
astate  B.  hath  the  full  power,  yet  C.  the  infant,  being  execu- 
tor, ought  to  be  nameoL 

3.  Of  joining  several  Causes  in  one  Action  by  Executors 

I  Cbambcrldn  ▼.  Willimmioii,  3  M.  Ac  o  Bro.  Exon.  117.    Fitz.  Abr.  Exort. 

8. 408.  s6. 

k  Reg.  140.  b.  Bro.  Ex6ri.  pi.  69.  Fitz.  p  si  Edw.  4.  S3,  b.  34.  a.  recopuMd 

Abr.  Exort.  pi.  48.  by  Holt,  C.  J .  iu  Waakford  v.  Wlm|> 

1   41  £.  3.«83.  a.  ford,  Salk.  S07. 

m  Reg.  140.  b.  q  Foxwitt  T.Tremain,  s  Saund,  si  3. 

n  HcDsloe^s  case,  9  Rep.  36.  b.  r  Smitb  t.  Smitb,  Yclv.  130. 1  Browat. 

jfoi.  S.C. 
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(^).-^Ia  order  to  joia  seyeral  causes  in  one  action,  the  action 
tnust  be  brought  as  to  all  such  causes  in  the  same  right  (36). 
Hence,  a  plaintiff  cannot  join,  in  the  same  action,  a  demand,, 
as  executor  Or  administrator,  with  another  demand,  which 
accrued  in  his  own  right.  The  reason  is,  because  the  funds, 
to  which  the  money  and  costs,  when  recovered,  are  to  be 
applied,  or  out  of  which  the  costs  are  to  be  paid,  are  differ- 
ent ;  and  the  damages  and  costs  being  entire,  the  plaintiff 
cannot  distinguish  how  much  he  is  to  have  in  his  representa- 
tive character,  and  how  much  be  is  to  hold  as  nis  own. 
Hence,  it  was  holden  in  Rogers  v.  Cook,  Salk.  10.  that  a 
count  on  an  indebitatus  assumpsit  to  A.  as  administrator, 
could  not  be  Joined  with  a  count  on  an  iiisimul  computasset 
in  his  own  name. 

It  is  frequently  difficult  to  decide  what  causes  of  action 
an  executor  may  join  when  suing  in  his  representative  cha^ 
racter.  In  King  v.  Thorn,  1  T.  R.  489.  BuUer,  J.  (adopting 
the  rule  laid  down  in  Bull  v.  Palmer,  2  Lev.  165.  and  Mason 
V.  Jackson,  3  Lev.  60.)  thought  that  the  solution  of  this 
question  depended  On  this,  viz.  Whether  the  sum  or  goods, 
when  recovered,  would  be  considered  as  assets  of  the  testa* 
tor;  if  they  Would,  then  the  plaintiff  might  sue  in  his  repre* 
sentative  character.  In  Cockerill  v.  Kynaston,  4  T.  R.  281. 
the  same  learned  judge  expressed  the  same  opinion ;  which 
Was  adopted  by  Lawrence  and  Le  Blanc,  Js.  in  Ord  v.  Fen- 
wick,  3  East,  110. 5  and  in  Cowell  v.  Watts,  6  East,  403.  the 
court  of  K.  B.  agreed,  that  where  the  sum  recovered,  and 
costs,  must  be  applied  to  the  estate  of  the  testator  or  intes- 
tate, the  counts  might  be  joined ;  and  that  those  cases,  in 
which  the  rule  had  been  laid  down,  that  counts  might  be 
joined,  wherever  the  money  recovered  under  them  would  be 
assets,  afforded  the  best  guide  to  the  court  in  the  solution  of 
questions  of  this  kind.  Upon  this  principle  it  was  holdeii% 
that  a  count,  upon  a  promise  to  the  plaintiff  as  administra- 
trix, for  goods  sold  and  delivered  by  her  after  the  death  of 
the  intestate,  might  be  joined  with  a  count,  upon  an  account 
stated  with  her,  as  administratrix,  of  money  owing  from  the 

I  Cowell  V.  Watts,  6  East,  405. 


(35)  "  The  ca^en  on  this  subject  are  somewhat  perplexed."  Ld, 
Bllenborough,  C.  J.  3  East,  1 10. 

(36)  In  Petrie  v.  Hannay,  3  T.  R,  6S9'  Buller,  J.  said,  that  it 
Was  the  constant  practice  to  join  in  the  same  declaration  a  count 
for  mon^  bad  and  received  to  the  use  of  the  executor  as  suchf  and 
a  count  tot  money  had  and  received  to  Ae  use  of  the  testator* 
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defendant  to  the  plaintifT  as  administratrix,  and  a  promise  to 
pay  her  as  administratrix.  In  Ord  v.  Fenwick,  3  East,  104. 
on  writ  of  error  after  verdict  and  judgment  in  C.  B.  it  was 
resolved,  that  a  count  for  money  paid  by  the  plaintiff  as  exe- 
cutrix might  be  joined  with  a  count  for  money  paid  by  the 
testator;  because  it  did  not  appear  but  that  the  executrix 
mi^ht  have  been  compelled  to  pay  the  money  upon  an  obli- 
gation by  the  testator  as  surety  for  the  defendant,  to  repay 
which  the  law  would  raise  an  implied  promise  by  the  de- 
fendant to  the  plaintiff  as  executrix  (37)* 

.  It  must  be  observed,  that  if  executors  take  a  note  or  bond 
from  a  debtor  to  the  estate  of  their  testator,  the  executors 
must  declare  on  such  note  or  bond  in  their  own  names,  and 
not  in  their  character  as  executors ;  and  they  cannot  join  a 
count  on  such  note  or  bond,  with  counts  on  causes  of  action 
accruing  to  them  in  right  of  testator  (38). 

In  Betts  V,  Mitchell,  10  Mod.  315.  the  plaintiff  declared,^ 
upon  several  promises  matte  to  his  testator,  and  also  on  a 
promissory  note  to  himself  as  executor;  and  it  was  insisted, 
that  the  last  count  could  not  be  joined  with  the  former 
counts,  the  words,  "  as  executor,"  being  only  a  description 
of  the  plaintiff's  person.  Whereas  the  note  was  made  to  him 
and  transferrable  by  his  endorsement,  and  would  go  to  his 
administrator,  and  not  to  the  administrator  de  bonis  nan;  and 
this  reasoning  was  adopted  by  the  court,  who  gave  judgment 
for  the  defendant,  on  demurrer  to  the  declaration.  So  where 
the  plaintifl's*,  as  executors,  declared  in  the  debet  and  detinet^ 
on  a  bond  given  to  their  testator,  and  also  on  a  bond  given  to 
themselves  as  executors ;  it  was  resolved  on  special  demurrer 
to  the  declaration,  that  the  two  causes  of  action  could  not  be 
joined, 

C  HoMer  and  anotlicf  ▼.  Ld.  Arundel,  9  Bot.  h  P«l.  7. 


«>i*< 


(37)  In  Henshall  v.  Roberts  and  another,  5  East,  154.  Lord  EU 
lenboroughi  C.  J.  seems  to  have  been  of  opinion,  that  a  coi»nt  on 
a  promise  to  plaintiff*  as  executor,  on  an  account  stated  with  pining 
tiff,  as  executor^  concerning  money  due  to  plaint\ff\  as  executory 
could  not  be  joined  with  other  counts  on  promises  made  to  the 
testator. 

(38)  But  in  King  v.  Thorn,  1  T.  R.  487.,  it  was  holden  by  Ash- 
hurst  and  Buller,  Js.  that  a  count  against  the  defendant  as  acceptqi* 
of  a  bill  of  exchange,  endorsed  by  the  payee  to  the  plaintiffs,  sur- 
viving executors  of  J«  S.  in  right  of  ike  pUintiffs  b$  survioing  «re- 
€utors%  might  be  joined  with  counts  for  money  had  and  receiver! 
by  defendant  to  the  use  of  plaintiffs  as  executors,  and  on  an  ac« 
count  .stated  with  plaiatiffa  as  executois. 
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V 1 11 .  Of  Aciions against  Executors  and  Administrators, 

1 .  What  Actions  may  be  maintained  against  Executors.-^^ 
It  is  a  general  rule,  that  an  action,  wherein  tlie  testator 
might  have  waged  his  law  (39),  cannot  be  maintained 
against  his  executors  or  administrators*.  Hence,  debt  on  a 
simple  contract,  as  on  a  promissory  note',  will  not  lie 
against  an  executor  or  administrator.  So  debt  does  not  lie 
against  an  executor^  or  administrator*  upon  an  award  made 
in  the  life-time  of  the  testator  or  intestate^  if  the  executor 
or  administrator  demurs  to  the  declaration.  But  if  the  de^ 
fendant  pleads  in  bar  to  the  action,  and  a  verdict  is  found 
a^inst  him,  he  cannot  take  advantage  of  it  afterwards, 
either  in  arrest  of  judgment  or  by  writ  of  error*.  No  incon- 
venience results  from  this  rule  of  law,  since  the  debt  may 
be  recovered  in  an  action  of  assumpsit,  Which  will  lie 
against  an  executor  or  administrator^,  notwithstanding  it  is 
in  form  an  action  of  trespass  on  the  case.  Neither  does  the 
maxim,  actio  perso/iaiis  moritur  cum  persond^  afford  afty  ob- 
jection to  the  bringing  this  action;  for  an*action  upon  a 
promise  upon  a  good  consideration,  without  specialty,  to 
do  a  thing,  is  not  more  annexed  to  the  person  than  a  cove- 
nant by  specialty  to  do  the  same  thing.  This  point  was  so- 
lemnly determined  in  Norwood  v.  Rede,  Plowd.  181.,  and 
Pincbon's  case,  9  Rep.  8(i.  b.,  where  actions  of  assumpsit 
were  brought  against  executors  ibr  the  non-payment  of  mo- 
ney due  from  their  testators.  And  in  Carter  v.  Fosset,  Palm, 
329.  and  Cro.  Jac.  ()()2.  it  was  resolved,  on  error,  in  the  Ex- 
chequer Chamber,  that  assumpsit  would  He  against  an  exe- 
cutor for  the  breach  of  a' collateral  promise  made  by  testa- 
tor. The  declarations  in  Norwood  v.  Rede,  and  Pinchon*s 
case,  contained  averments,  that  the  defendants,  the  execu- 
tors, had  assets  to  pay  the  debts  of  the  testator;  but  in 
Cottington  v.  Hulett,  Cro.  Eliz.  b9-9  this  was  holden  unne- 
cessary, on  the  ground,  that  want  of  assets  was  matter  of 
defence* 

Assumpsit  will  not  lie  against  an  executor*  fbr-  a  legacy 

■  Bro.  CxoTf .  80.  K  Bowser  r.  Garland,  Cro.  Elix.  6oo. 

K  Barry  ▼.  Robinton,  1  Boa.  St  Ful.  a  Plovrd.  183.  a. 

N.  R.  S93.  b  Palmer  r.  Lawson,  1  Lev.  901. 

J  Hamptoo  ?.  Boyar,  Cro ^  Eliz.  557.  c  Decks  v.  Strutt,  5  T.  R.  6go. 


(39)  Wager  of  law,  though  it  has  fallen  into  difluse,  is  not  abo« 
liihed.    See  1  Bos.  k  Pul.  r^»  R.  sy?. 
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pa}rable  out  of  the  general  funds  of  the  testator,  although 
assets  be  averred  in  the  declaration ;  for  the  law  will  not, 
from  the  mere  circumstance  of  an  executor's  being  possessed 
of  assets,  imply  a  promise  by  him  to  pay  such  legacy.  But 
an  action  may  be  maintained  by  the  legatee*  of  a  specifip 
chattel,  against  an  executor,  after  his  assent  to  (he  bequest. 

An  acting  executor  having  once  received*,  and  fully  had 
under  his  control,  assets  of  the  testator  applicable  to  the 
payment  of  a  debt,  is  responsible  for  the  application  thereof 
to  that  purpose;  and  such  application  havmg  been  disap- 
pointed by  the  misconduct  of  his  co-executor,  whom  he 
employed  to  make  the  payment  in  question,  he  is  liable  for 
the  consequences  of  such  misconduct,  as  much  as  if  the 
misapplication  had  been  made  by  any  other  agent  of  a  lesa 
accredited  and  inferior  description  (40). 

Where  a  sheriff  levies  money  under  a  ji,  fa*  and  dies,  an 
action  may  be  maintained  against  his  executors  for  the  money 
so  received  ^ 

Trover  will  not  lie  against  an. executor  for  a  conversion  by 
his  testator*.  In  this  case,  the  maxim,  actio  personalis  mori' 
tur  cum  persona  applies  (41). 

By  Stat  29  Car.  2.  c.  3.  s.  4.  "  No  action  shall  be  brought 
to  charge  any  executor  or  administrator  upon  any  special 
promise,  to  answer  damages  out  of  his  own  estate,  unless 
the  agreement  upon  w^hicn  such  action  shall  be  brought, 
**  or  some  memorandum  or  note  thereof  shall  be  in  writing, 
"  and  signed  by  the  party  to  be  charged  therewith,  or  somQ 
f^  other  person  thereunto  by  him  lawfully  authorized." 


d  Doe  T.  Guy,  3  East,  iso.  f  Perkinson  v.  Gilford,  Cro.  Car.  SdSl, 

c  Croise  t.  SioUh  «|d  auotber,  7  £«it,    %  Htmbly  v.  Trott,  Covp,  S71 . 

S4(). 


(40)  By  the  old  law,  there  «as  a  distinction  between  executors 
and  trustees.  It  was  kid  down  as  a  general  rule,  that  where  exc« 
cutors  joined  in  a  receipt,  both  having  the  whole  power  over  the 
fund,  both  were  chargeable;  where  trustees  joined,  each  not  hav* 
ing  the  whole  power,  and  the  joining  being  necessary,  only  the 
person  receiving  the  money  was  chargeable ;  but  the  rule  as  to  exe* 
cutors)  has  been  in  some  degree  relaxed.  See  the  opinion  of  Eldouji 
C.  in  Chambers  v.  Afinchin,  7  Yes.  jun.  197,  8. 

(41)  It  is  extremely  difficult  to  collect  from  the  cases  on  thig 
subject  any  general  rules  with  respect  to  the  applicatipn  of  thia 
uiaxim.  See,  however,  Serjeant  Williams's  note  (\)  to  the  cute  g| 
Wheatly  v,  Lane,  1  Saund.-9l§t 
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At  the  common  law^  an  executor  or  administrator  could 
not  have  been  charged  on  any  special  promise  to  answer  da- 
mages out  of  his  own  estate,  unless  such  promise  had  been 
made  on  a  sufficient  consideration.  The  statute  has  not 
made  any  alteration  in  this  respect.  The  promise,  though 
in  writing,  still  requires  a  sufficient  consideration  to  support 
it\  And^  the  consideration  as  well  as  the  promise  must  be 
expressed  in  the  written  memorandum  or  note. 

2.  What  causes  of  Action  may  be  joined  against  Executors. 
'. — Several  demands,  some  of  which  accrue  from  the  de- 
fendant in  bis  own  right,  and  others  in  right  of  another, 
ought  not  to  be  joined  in  the  same  action ;  because  such 
demands  require  different  pleas  and  different  judgments. 
Hence,  if  a  declaration  against  an  executor  or  administrator 
contain^  counts,  which  chaige  him  in  his  representative  cha- 
racter, and  counts,  which  charge  him  in  his  own  right,  such 
declaration  will  be  bad,  for  misjoinder  of  cause  of  action, 
either  on  general  demurrer*^,  or  in  arrest  of  judgment^  or  on 
writ  of  error. 

The  four  first  counts  in  the  declaration  were  on  promises 
made  by  the  intestate^ ;  the  fifth  stated,  that  after  the  death 
of  the  intestate^  the  defendant,  as  administratrix,  was  in- 
debted to  the  plaintiff  for  money,  by  the  defendant,  as  such 
administratrix,  had  and  received  to  the  use  of  the  plaintiff. 
■On  speemi  demurrer,  assigning  for  cause,  that  the  two 
xauses  of  action,  the  one  from  the  intestate,  and  the  other 
from  the  administratrix,  could  not-  be  joined ;  the  court 
were  clearly  of  opinion,  that  they  could  not;  because  the 
last  count  slated  a  cause  of  action  after  the  intestate's  death, 
which  would  exclude  one  of  the  pleas  that  might  be  pleaded 
to  the  other  counts,  and  would  warrant  a  different  judgment. 
So,  counts  on  promises  by  the  testator,  cannot  be  joined  with 
counts  for  money  had  and  received  by  the  defendant  as  exe- 
cutor"*,  or  for  money  lent  to  defendant  as  executor*^,  or  on 
account  stated  of  money  due  from  defendant  as  executor^ 
because  the  former  charge  the  defendant  in  right  of  the  tes- 
tator, whereas  the  latter  charge  him  in  his  own  right. 

But  where  an  action  was  brought  against  an  administra* 
trix',  and  the  three  first  counts  of  the  declaration  were  on 
promises  by  the  intestate,  and  the  last  was  on  an  account 
stated  between  plaintiff  and  defendant,  as  administratrix,  of 

h  Rann  r.  Hatches,  7  T,  R.  350.  n.  id  Brigden  v.  Paries,  2  Boa.  &  Pul. 494. 

i  Wain  ▼.  Warlters,  5  East,  10.  and  Rose  t. Bowler,  1  H.  BI.  1O8. 

k  BrigdeoT.  Parked  Bos.  &  Pull.  494.    n  1  H.  BI.  1O8. 
)  ieonini^  v.  ?fewmaD,  4T.  R.  347.        o  Ibid. 

f  Secar  t.  AtktnsoD,  i  H.  BI.  ]09> 
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money  owing  from  the  intestate^  and  in  consideration  of  tb^ 
intestate  being  found  indebted,  a  promise  by  defendant,  as 
administratrix,  to  pay ;  the  court  were  of  opinion  that  there 
was  not  any  misjoinder  of  action,  that  the  defendant  was 
charged  as  administratrix  in  all  the  counts,  and  that  this  was 
the  common  mode  of  declaring,  to  saup  tiie  statute  of  limita* 
tions« 

To  a  count  in  covenant,  charging  the  defendants,  as  exe-* 
cUtors,  for  breaches  of  covenant  by  their  testator  as  lessee*^, 
who  had  covenanted  for  himself,  his  executors,  and  assigns, 
may  be  joined  another  count,  charging  them,  that  after  the 
testator^s  death,  and  their  proving  the  will,  and  during  the 
term,  the  demised  premises  came  by  assignment  to  one  D.  A.^ 
^against  whom  breaches  w^ere  alleged ;  and  concluding,  that 
so  neither  the  testator,  nor  the  defendants  after  his  death, 
nor  D.A.  since  the  assignment  to  him,  had  kept  the  said 
covenant,  but  bad  broken  the  same. 

3.  What  Executors  are  to  be  made  Defendants.^^It  has 
been  observed,  that  in  actions  brought  by  executors,  it  is 
necessaiy,  that  vrbere  there  are  two  or  more,  they  should 
all  join,  whether  tbey  administer  or  not,  if  one  of  them  has 
proved  the  will.  But  this  is  not  necessary  when  actions 
are  brought  against  them';  for  the  mere  circumstance  of  a 
person  being  named  executor  does  not  compel  the  plaintiif 
to  make  him  a  defendant,  unless  he  has  administered. 
Ilence',  where  executors,  defendants^  plead  in  abatement, 
that  there  are  other  executors  not  named,  they  must  add, 
that  the  executors  not  named  have  administered;  for  the 

Elaintiff  is  bound  to  take  notice  of  such  executors  only  a^ 
ave  administered.  Although  executors  cannot  sever  in  de- 
claring, yet  they  may  in  pleading.  Hence,  although  infant 
executory  may  sue  by  attorney  with  executors  of  full  age*, 
because  those  of  full  age  may  appoint  an  attorney  for  those 
within  age,  yet  they  must  defend  by  guardian.  If  any  of 
the  executors  die",  actions  must  be  bix^ught,  not  against  the 
surviving  executors  and  executors  of  deceased  executors,  but 
against  surviving  executors  only. 

If  there  are  two  or  more  administrators,  they  must  all  be 
made  defendants  "^^  An  executor  de  son  tort  must  be  declared 
against  as  a  rightful  executor  • 

q  Wilflon  ▼.  Wif^g,  10  East,  313.  u  4 1.con.  iga.   Bro.  Exors.  99.   FiU. 

r  Bro.  Exors.  pi.  69.  Abr.  Exor.  92. 

•'Swallow  T.  Embcrsou,  1  Lev.  16 1.  x  Rr^.  i40.  a.  b. 

i  Fretcobaldi  v.  Kinastoii,  Str.  763.  y  Akxander  v.  Lane,  Yf  W.  137« 
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IX.  OJ  the  PleadiiigSy  and  herein  of  the  Right  of  Re^ 
tainer — Evidence — Casts — Judgment. 

Ak  executor  may  plead  the  same  plea  in  bar*,  that  his 
\  testator  might  have  pleaded ;  as,  in  an  action  of  assumpsit 

)  he  may  pl^d,  that  his  testator  did  not  undertake  or  pro- 

I  mise;  or  in  covenant,  or  debt  on  bond,  that  it  is  not  the 

deed  of  the  testator.  So  an  executor  may  plead  in  bar,  that 
he  has  fully  administered  all  the  goods  and  chattels  which 
were  of  the  deceased  at  the  time  of  his  death.  This  plea  is 
termed  a  plea  of  plene  administravU,  In  like  manner  an  exe- 
cutor may  plead  an  outstanding  debt,  as  a  judgment,  in 
which  plea  it  is  not  necessary  for  the  executor  to  aver  that 
the  judgment  was  had  for  a  true  and  just  debt*;  for  this 
shall  be  presumed.  So  where  an  executor  pleaded*  that  his 
testator  entered  into  a  bond  conditioned  for  the  payment  of 
a  sum  of  money  at  a  day  past,  beyond  which  he  had  not 
assets ;  it  was  holden  sufficient,  although  it  was  not  averred 
that  the  bond  was  entered  into  for  a  true  and  just  debt;  for 
it  shall  l>e  intended  that  it  was.  And  the  same  intendment 
shall  be  made,  where  an  executor  or  administrator  pleads  a 
bond  debt  due  to  himself  and  retainer*. 

The  ancient  way  of  pleading  an  outstanding  bond  was  to 
set  forth  the  bond  only  ;  but  the  modern  way  is  to  set  forth 
the  condition  also. 

When  the  day  of  payment*,  mentioned  in  the  condition 
of  the  bond,  is  past  in  the  life-time  of  the  testator,  the 
penalty  is  the  1^1  debt;  and  although  an  executor,  in 
pleading  it  as  an  outstanding  debt,  sets  forth  the  condition  of 
the  bond,  yet  that  will  not  deprive  him  of  the  advantage  of 
covering  the  assets  to  the  amount  of  the  penalty.  But  when 
the  day  of  payment  is  not  arrived  at  the  death  of  the  testa- 
tor, if  the  executor  sets  forth  the  condition,  the  assets  can 
be  recovered  only  to  the  amount  of  the  sum  mentioned  in 
the  condition ;  for  the  force  of  the  bond  is  suspended  until 
the  condition  is  broken. 

To  an  action  of  debt  on  bond  for  300/."  against  defendant^ 
as  executor,  he  pleaded  that  the  testator  was  bound  in  a 
statute  for  the  same  sum,  and  that  he  had  assets  to  the 

s  Cob.  Dig,  Pleader,  (s  D.  8.)  d  Bank  of  England  v.  Morrice,  Str. 

a  1  Lev.  300.  1028.    Hai'dw.  C.  J.  delivering  tbc 

h  Lake  ▼.  Raw,  Carth.  8.  ,  opinion  of  the  court, 

c  Ficard  v.  Brown,  6  T.R.  550.  e  Philips  ▼.  Echard,  Cro.  Jaf.  8. 

TOL*  !!•  H 
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amount  of  SO/,  only,  to  satisfy  that  statute,  which  Tjcmained 
yet  in  force  and  not  paid.  On  demurrer,  it  was  objected, 
that  it  was  not  averred  in  the  plea,  that  the  statute  was  made 
for  debty  and  that  the  debt  was  not  satisfied ;  for  if  it  were 
for  the  performance  of  covenants,  it  was  not  reasonable  that 
it  should  be  a  bar  to  debt  on  a  bond  already  due,  when,  per- 
haps, the  covenants  would  never  be  broken  (42),  in  which 
case  there  would  not  be  any  cause  of  suit  or  extent  thereon. 
But  the  court  resolved,  that  the  plea  was  good ;  for,  as  it 
was  averred  that  the  statute  was  in  force,  and  the  money 
not  paid,  it  was  good  enough  prima  facie^  and  it  should  be 
intended  to  be  made  for  a  just  debt,  until  the  contrary  waft 
shown. 

An  executor'  maj  plead  an  outstanding  judgment  reco- 
vered in  an  action  of  debt  on  a  simple  contract  against  the 
executor,  although  the  executor  might  have  reversed  such 
judgment,  since  debt  caiinot  be  maintained  against  an  exe- 
cutor on  a  simple  contract 

If  an  action  be  brought  against  several  administrators*,. 
they  may  plead  an  outstanding  judgment  recovered  against 
one  of  the  defendants ;  for  a  recovery  against  one  adminis- 
trator shall  bind  him  and  his  companions. 

After  the  commencement  of  an  action,  an  executor  cdn- 
hot  pay  another  creditor  before  such  other  creditor  has  re- 
covered judgment,  but  the  executor  may  confess  a  judgment 
iox  the  damages  laid  in  the  declaration**,  without  ascertain- 
ing those  damages  by  writ  of  inquiry,  provided  they  do  not 
exceed  the  real  debt.  If  they  do,  the  plaintiff  may  reply 
that  such  judgment  \vas  not  for  a  true  and  just  debt. 

An  executor  may  confess  a  judgment  to  a  creditor  in  equal 
degree  with  the  plaintif}',  pending  the  action,  and  plead  it 
in  bar*.  But  if  a  plea  of  judgment  recovered  on  a  simple 
contract,  be  pleaded  by  an  executor  to  a  debt  on  bond,  it 
must  be  averred,  that  such  recovery  was  had  before  notice 
of  the  bond  debt'^ 

An  executor  may  plead,  puis  darrein  continuance,  unre« 

f  Palmer  v.  Lawson,  i  L&v,  soo.  i  Wariot;  v.  Danvers,  i  F.  Wnis.sgs, 

g  Further  V.  Further,  Cro.£Ii2. (471.)  Morrice  t.  Bank  of  England,  Ca. 

b  Waring  v.  Danvers,  1  P.  Wms.  295.  Temp.  Talb.  925.  S.  P. 

Hi  Mod.  496.  3  P.  Wms.  401.  k  Sawyer  v.  Mercpr,  1  T.  R.  690. 

■        »  ■■  I      ■        !■  "  ■  — I     .■■■  ■  I  II I    ■  .1    ■■    I  ,    ^ 

(42)  It  was  agreed  byFenner,  Gawdy,  and  Yelverton,  Justices, 
that  a  statute  for  performance  of  covenants  was  not  a  bur  in  debt 
•11  boiicl,  if  none  of  the  covenants  were  broken. 


EXECUTOR.  755 

Versed  judgments  on  simple  contract  debts  of  the  testator, 
recovered  against  the  executor  in  suits  commenced  since  he 
pleaded  the  general  issue  in  bar  in  the, principal  case;  and 
though  he  might  have  demurred  to  such  actions,  he  is  not 
bound  so  to  do^ 

Where  judgment  was  given  against  A;  in  the  Common 
Pleas,  who  afterwards  entered  into  a  statute  and  died;  and 
his  administrator  brought  error  on  the  judgment,  and,  pend- 
ing that  suit,  paid  the  statute^  and  afterwards  th^  judgment 
was  affirmed ;  upon  a  scL  fa,  to  have  execution  thereon,  the 
administrator  pleaded  payment  of  the  statute,  beyond  which 
lie  had  not  assets.  It  was  adjudged  a  good  plea,  because,  at 
the  time  of  the  execution  of  the  statute,  the  administrator 
could  not  plead  the  judgment  in  C.  P.,  because  it  was  doubt- 
ful whether  it  Would  be  affirmed  or  not*". 

To  a  plea  of  an  outstandhig  judgment,  the  plaintiff  niay 
reply,  that  the  judgment  was  obtained  by  fraud  and  covin. 
And  in  a  case  where  an  executor,  defendant,  pleaded  two 
outstanding:  jud^^ments,  to  each  of  which  the  plaintiff  re- 

filied  fraud,  ana  traversed  that  the  debts  recovered  were  due 
or  just  debts":  the  replication  was  holden  good  on  special 
demurrer,  the  court  observing,  thdt  the  plaintiff  might  tra-^ 
verse  the  special  matter,  or  rely  on  the  fraud  generally  at  hi^ 
election  (43). 

A  judgment  confessed  by  an  executrix  to  a  creditor  of 
the  t^tator,  as  well  for  his  own  debt  as  in  trust  for  the  debts 
of  many  of  the  creditors,  cannot  be  pleaded  in  bar  to  an 
action  brought  against  her  by  another  creditor  of  the  tes^ 
tator*. 

Where  the  statute  of  limitations'^  is  pleaded  to  an  action 

I  Prince  ▼.  NichoUoD,  5  Taant.  665.       •  Tolpott  ▼.  Weill,  1  Al.  &  S.  S95.  ; 
n  Rede  v.  Berelocke,  Yelv.  99.  p  Hickman  v.  Walker,  Willes,  07. 

a  Tretbewy  v.  Ackland,  8  Saund.  49. 


(43)  Saunders  observes,  that  this  is  an  anomalous  case,  and 
agaiost  the  rules  of  law,  which  condemn  double  pleading,  but  ad<^ 
mits  that  it  has  been  allowed  in  this  particular  case  seyml  times^ 
and  crites  Turner's  case,  8  Rep*  132,  3.  and  Tresham's  case,  9  Rep* 
108.  So  Serjeant  Williams,  in  1  Saund.  337-  b.  n.  (2).  **  This 
is  an  anomalous  case,  in  which  the  plaintiff  is  permitted  to  reply 
to  every  jadfi;ment,  or  some  of  them,  without  being  guilty  of* 
duplicity,  omitting  the  rest;  bui  the  better  way  seems  to  be  to 
muwer  such  judgment  only  as  the  plaintiff  knovss  to  be  obtained  by 
froud^* 
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brought  by  an  executor  on  a  promise  made  to  his  testator, 
the  SIX  years  are  computed  from  the  time  when  the  actioa 
first  accrued  to  the  testator,  and  not  from  the  time  of  proving 
the  will. 

But  where  money  belonging  to  the  estate  of  an  intestate 
is  received  by  A.^  after  the  death  of  the  intestate,  and  more 
than  six  years  afterwands  B.  takes  out  an  administration,  t^ 
seems  that  the  time  of  limitation  must  be  computed  from 
the  day  on  which  the  letters  of  administration  were  grant- 
ed (44);  and,  consequently,  if  B.,  within  six  years  from  that 
day,  brings  an  action  for  money  had  and  received  against  A., 
tbe  statute  of  limitations  will  not  operate  as  a  bar  (45). 

As  to  the  proper  mode  in  which  an  executor  of  an  exe- 
cutor should  frame  his  plea,  the  following  case  deserves  at- 
tention : 

Plaintiff,  assignee  of  lessee  for  years,  sued  the  defendant 
as  executor  of  B.,  executor  of  A.,  the  lessor  in  covenant 
upon  the  original  indenture  of  lease,  for*  a  breach  of  the  co- 
venant for  quiet  enjoyment  of  A/,  and  since  his  decease  by 
defendant.  Defendant  pleaded,  that  he  had  fully  adminis- 
tered all  the  goods  of  A.,  the  first  testator.  On  demurrer, 
it  was  holden,  that  the  plea  was  bad,  inasmuch  as  it  only 
gave  an  answer  to  one  part  of  a  case  which  pointed  at  two 

q  Cnrry  ▼.  Stephenson,  Carth.  335.        r  Weill  v.  Fydell,  lo  East,  315. 
Skiun.  555.  S.  C    See  tlie  record, 
4  Mod.  372. 


•-f^ 


(44)  "  For  before  administration  granted,  there  was  not  any  per- 
son who  could  claim  it,  and  the  statute  begins  to  operate  only  from 
the  time  a  right  to  demand  the  tiling  in  question  vests  in  some  per- 
son."    Per  Gwillim,  4  Bac.  Abr.  479. 

(45)  I  have  stated  this  position  with  an  ut  videtur^  because  the 
principal  question  in  Curry  v.  Stephenson,  and  on  which  alone  the 
decision  of  the  court  was  pronounced,  was,  whether  the  plaintiff 
ought  not  to  have  concluded  his  replication  with  a  verification,  in- 
stead of  concluding  to  the  contrary.  The  opinion  on  the  statute 
of  limitations,  as  stated  in  the  text,  was,  according  to  Carthew,  ex- 
pressed by  Holt,  C.  J.  who  relied  on  Standford's  case,  cited  in  Saf- 
fin's  case,  Cro.  Jac.  Co,  61.  and  5  Rep.  123.  where  a  similar  ques- 
tion was  decided  on  the  statute  of  fines.  It  may  be  observed,  that 
the  same  question  upon  the  statute  of  limitations  arose  and  was  ar- 
gued in  Nunn  v.  Wilsmore,  8  T.  R.  521.  but  the  circumstances 
of  that  case  rendered  it  unnecessary  for  the  court  to  decide  it ; 
the  position  in  the  text,  therefore,  stands  on  the  single  authority  of 
Chief  Justice  Holt 
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kiads  of  misapplication  of  those  funds  which  were  liable  to 
the  plaintiiTs  demand.  Le  Blanc,  J.  observed,  that  the  de- 
fendant might  discharge  himself  in  two  ways;  either  by 
shewing  that  the  first  executor  fully  administered  all  the 
goods  and  chattels  of  A.  which  came  to  his  hands,  and  that 
the  defendant,  since  the  death  of  the  first  executor,  has  duly 
administered  all  that  he  has  received  of  A.'s  assets ;  or  he 
might  shew  that  he  has  received  no  assets  of  the  first  exe* 
cutor.  But,  as  the  plea  now  stands,  he  leaves  unanswered 
every  thing  respecting  the  assets  of  the  first  testator  which 
came  to  the  hands  of  his  executor,  and  merely  answers  as 
to  his  own  application.  Bayley,  J.  added,  that  the  plaintiif 
was  entitled  to  recover  his  debt  in  either  of  two  events ;  if 
the  defendant  had  received  assets  of  the  original  testator, 
and  had  not  properly  applied  them ;  or  if  the  defendant  had 
received  assets  of  the  first  executor,  and  the  first  executor 
had  received  assets  of  his  testator,  and  had  not  duly  applied 
them.  The  defendant  has  only  answered  as  to  one  of  those 
events ;  but  the  plaintifi*  may  be  entitled  to  satisfaction  out 
of  both  funds ;  and,  therefore,  he  is  entitled  to  have  the 
issue  so  framed  that  if  any  thing  be  forthcoming  to  him  out 
of  either  fund,  he  may  be  able  to  avail  himself  of  it. 

See  further  as  to  pleading  the  statute  of  limitations,  and 
statute  of  set-ofi*,  by  and  against  executors,  ante  tit.  Assump* 
sit,  and  tit  Debt 

Of  the  Ri^ht  of  Retainer, — A  lawful  executor  or  admi- 
nistrator*, when  sued  by  a  creditor  of  the  deceased,  may 
claim  a  right  of  retaining  the  assets  in  satisfaction  of  a  debt 
due  to  himself,  provided  such  debt  is  equal  or  superior  in 
degree  to  that  claimed  by  the  creditor  (46). 

Where  an  action  is  brought  against  a  defendant  as  executor 
(which  is  the  case,  as  well  where  the  defendant  is  charged 
as  rightful  executor,  as  when  he  is  charged  as  executor  de 
son  torty)  and  he  claims  to  retain  as  executor  or  administra- 
tor, he  ought  to  set  forth  the  letters  testamentary*,  or  the 

letters  of  ^ministration*,  in  order  that  it  may  appear  to  the 

• 

s  1  Keb.  295.   9  Vent.  180.   Sty.  337.    t  Atkinson  v.  Rawsoa*!  Mod.  908. 
Vaughao  v.  Brown,  pott.  p.  759.  u  Caverly  v.  Elliaon,  T.  Jonea,  39. 


(46)  In  Rockelley  v.  Godolphin,  2  Show.  403.  and  T.  Raym. 
4Sd.  the  court  inclined  to  think,  that  an  administrator  might  plead, 
to  an  action  of  debt  on  bond,  a  retainer  in  satisfaction  of  a  bond 
conditioned  for  the  payment  of  money  to  trustees  for  the  use  of  the 
administrston 
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court,  tha^t  he  is  such  a  person  as  is  entitled  to  retain ;  for  an 
executor  de  son  tort  is  not  so  entitled^ 

But  where  the  plaintiff  sues  the  defendant  as  administrator, 
and  he  claipis  to  retain  as  administrator,  it  is  not  necessary 
that  the  letters  of  administration  should  be  set  forth,  because 
the  plaintiff,  by  his  declaration,  admits  him  to  be  lawful 
administrator^. 

An  executor  de  son  tort  cannot  retain  for  his  own  debt, 
althou&h  of  a  superior  nature ;  neither  will  the  consent  of 
the  rightful  administrator  to  the  retainer  given,  after  action 
brought  by  creditor,  alter  the  case* ;  nor  can  such  executor 
avail  himself  of  a  delivery  over  of  the  effects  of  the  deceased 
to  the  rightful  administrator  after  action  brpught,  and  before 
plea  pleaded,  so  a9  to  defeat  the  fiction  of  ^  creditor  (47). 

X  Coulter's  case,  s  Rep.  30.  Yelr.  138.    9  Vernon  v.  CarU|,9  H.  61. 19.  sT.  R. 
y  PicHrd  ▼.  Brown,  6  T.  R.  55u.  587* 


(47)  **  When  trover  la  brought  by  a  righf Jul  executor  or  admtnisy 
^raior  against  an  executor  de  son  tort,  he  cannot  plead  payment  of 
debts,  &c.  to  the  value,  or  that  he  has  given  the  goods,  &c.  in  satis- 
faction of  the  .debts,  because  no  person  ought  to  ohtrpde  himself 
upon  the  office  of  another ;  nevertheless,  upon  the  general  issue 
pleaded,  such  payments  sbail  b«  recouped  in  damages."  Per  Holt, 
C.  J.  Carth.  104I  So  per  Buller,  J«  2  T.  R.  lOp.  ".  If  ^d  action 
be  brought  by  a  rightful  administrator^  against  an  ex^utor  de  son 
tort,  whatever  may  have  been  disposed  pf  in  a  course  of  administra- 
tion, as  by  pacing  debts,  &c.  shall  pe  alioyfed  him  in  damages.** 
**  But  in  an  action  bif  a  creditor  against  an  executor  de  son  tort, 
the  defendant  may  plead  plene  administravit,  and  give  in  evidence 
the  payment  of  just  debts;  but  he  cannot  retain  a  just  debt  to  him- 
^elf•"     Per  Holt,  C.  J.  Carth.  104. 

It  is  laid  down  in  Bull.  N.  P.  48.  *<  that  if,  in  trover,  by  a  right- 
ful administrator,  it  should  appear,  that  tiie  payments  made  by  the 
executor  de  son  tort  amount  to  the  full  value  of  the  assets,  th^ 
plaintiff  shall  be  nonsuited ;  but  in  trespass  it  shall  go  in  mitiga- 
tioti  of  damages  only,"  This  position  is  founded,  as  it  seems,  on 
an  expression  in  12  Mod.  472.  ascribed  to  Holt,  C.  J,;  but  as  LonI 
Ellenborough,  in  Mountford  v.  Gibson,  4  East.  443.,  justly  re- 
marked, it  is  directly  contrary  to  the  opinion  of  Holt,  C.  J.  in 
Whitehall  y.  Squire,  Carth,  104.  The  acknowledged  accuracy  of 
0arthew*6  Rt^poits  may  induce  a  suspicion  that  the  reporter  in 
12  Mod.  was  mistaken ;  more  especially  as  in  p.  472.  of  that  report. 
Holt  is  made  to  contradict  what  he  had  asserted  in  p.  471.  Indeed 
{here  does  not  appear  any  reasonable  ground  of  distinction  between 
^e  actions  of  trespass  and  trover,  as  to  this  point. 
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In  debt  upon  bond  against  the  defendant  as  executor^  he 
pleaded  a  judgment  which  he  had  recovered  against  the  de- 
ceased, and  so  justified  by  way  of  retainer.  Replication, 
that  the  defendant  was  executor  de  son  tart  Rejoinder,  that 
after  the  last  continuance,  the  defendant  had  obtained  letters 
of  administration.  On  demurrer^  it  was  objected,  that  the 
rejoinder  was  a  departure  from  the  plea.  But  the  court  held 
that  it  was  well  enough ;  because  tne  plea  did  not  expressly 
admit,  that  defendant  had  proved  the  will,  but  only  admitted 
the  defendant's  executorship  according  to  the  declaration. 
By  the  replication  it  appeared,  that  the  defendant  was  not 
charged  as  a  rightful  but  as  wrongful  executor,  which  could 
not  appear  on  the  declaration,  the  method  of  declaring 
against  both  of  them  beinff  the  same.  And  the  rejoinder  set 
forth  a  matter,  which  made  the  acting  as  unlawful  executor 
justifiable ;  for  the  subsequent  administration  related  to  the 
death  of  the  intestate,  and  purged  the  precedent  wrongful 
executorship,  so  as  to  give  tne  defendant  the  benej[it  of  re* 
taining. 

Evidence, — In  all  questions  respecting  personaky  the  pn>- 
bate  or  letters  of  administration,  with  the  will  annexed,  are 
the  only  legal  evidence  of  the  will. 

Trespass  for  taking  goods\  On  not  guilty,  the  defendant 
admitted  that  the  goods  had  been  in  the  possession  of  the 
plaintiff,  but  insisted  that  h6,  the  defendai;it,  had  a  property 
m  them  as  executor  of  I.  S.  and  produced  the  origmal  wili^ 
by  which  he  was  appointed  executor.  But,  per  Kaymond, 
Cf.  J.  **  I  cannot  allow  the  original  wiU  to  be  evidence  to 
prove  a  property  in  an  executor ;  the  probate  must  be  pro"^ 
duced:  for,  perhaps,  the  ecclesiastical  court  will  not  allow 
this  to  be  the  testator's  will.  Besides,  until. probate,  a  man 
dies  intestate ;  and,  if  the  executor  dies,  before  probate,  hi» 
executor  shall  not  be  executqr  to.  tb^  first  testator." 

Where  a  probate  of  a  will  is  lost,  the  ecclesiastical  court 
never  grants  a  second  probate,  but  th^  will  exemplify  the 
first,  and  such  exemplifications  are  fulmissible  in  evidence^ 

A  retainer  may  be  given  in  evidence  on  plene  administra- 
vit';  but  debts  of  a  higher  nature  subsisting  cannot*. 

In  an  action  at  the  suit  of  an  executor,  if  the  estate  o) 

%  Vaii|^b»n  T.  Brown,  S(r.  lioG.  Andr.  c  Per  cur.  in  Shepherd  r.  ShorthoM, 

398.  7  Mod.  974.     Leacb*s  cd.  iind        Str.  4 IS. 

MSS.  d  Plumcr  r.  Marchant,  9  Burr.  lasOi 

1»  Coair.  Weatcmbani,  Norfolk Siuani.  c  BuH-  N.  P.  Ul. 
1796.  S^t.  Ueds*  MS. 
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the  testator  is  insdvent,  a  person  who  has  an  unsatisfied  de« 
mand  upon  such  estate,  is  not  a  competent  witness  for  the 
piaintifl^ 

Upon  piene  administratit  et  issint  riens  inter  mains^^  if  it 
be  proved,  that  executor  hath  goods  in  bis  hands,  which 
were  the  testator's,  he  may  give  in  evidence,  that  he  hath 
paid  to  that  value  of  his  own  money,  and  need  not  plead  it 
(specially. 

In  case  against  executor,  upon  plene  administratiit\  the 
plaintiff  must  prove  his  debt,  otherwise  he  shall  recover  but 
Itf.  damages,  though  there  be  assets ;  ^for  the  plea  admits  the 
debt,  but  not  the  amount 

Judgment. — On  a  plea  of  plene  administravit  generally^ 
by  an  executor*,  the  plaintiff  may  immediately  take  judg- 
Tnent  of  assets  guando  acciderint  (48).  In  debt  or  scire  facias 
on  this  judgment,  evidence  of  such  assets  only  as  have 
come  to  the  executor's  hands  since  the  judgment  will  be 
received  ^ 

Judgment  against  an  executor,  in  covenant  broken  by  him- 
self, shall  be  de  bonis  tcstator^is:  for  it  is  the  testator's 
covenant  which  binds  the  executor  as  representing  him ;  and 
therefore  he  must  be  sued  by  that  name*. 

In  like  manner  upon  an  obligation  made  by  testator  for 
the  performance  of  covenants,  judgment  in  debt  on  the  bond 
for  a  breach  of  covenant  by  executor,  shall  be  de  bonis  tes* 
iatoris^. 

So  in  debt  against  an  executor  on  a  bond  made  by  testator*, 
if  ttie  defendant  plead  non  est  factum,  and  it  is  found  against 
him,  judgment  shall  be  for  the  debt  and  damages  de  bonis 
testatoris;  for  the  executor  cannot  know  w^hether  it  be  the 
deed  of  the  testator  or  not 

In  debt  on  bond  against  an  executor,  if  the  defendant 
plead  "  fully  administered,"  and  any  assets  are  found  in  his 
bands,  although  they  be  not  to  the  value  of  the  debt,  yet 

f  Craig  ▼.  Cundell,  i  Camp.  N.  P.  C.  k  Taylor  r.  Holman,  Boll.  N.  P.  l6p. 

381.  1   Collins  ▼.  1  hrough«;ood,  Hub.  198. 

%  1  Inst.  283.  a.  mCaBtilion    v.   Executor    of   Smith, 
h  Per  Holt,  C.  J.  Shelley's  case,  Salk.         Hob.  sf  3. 

996.  n  Bro.  Abr.  Exor.  pi.  log. 
i   ^loell  V.  Nelson,  s  Saand.  936. 


(48)  See  the  form  of  this  judgment  in  2  Saund.  2 1 6,  217. 
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the  plaintiff  shall  have  judgment  for  his  whole  debt  de  bottis 

testcUoris''  (49). 

In  debt  against  two  executors  ^  if  they  plead  severally  by 
several  attomies  **  fully  administered/'  and  the  jiHiy  find 
that  the  one  has  assets  and  the  other  has  not,  the  judgment 
shall  be  against  hiin  only  who  is  found  to  have  assets,  and 
the  other  shall  go  quit. 

Where  the  cause  of  action  is  such,  that  the  executor 
mi^ht  have  declared  in  his  own  right,  he  is  liable  for  costs, 
if  be  is  nonsuited^. 

0  Ijee  r.  Ridford,  adjudged  on  error,        Exch.  Ch.  t  Roll.  Abr.  989*  (B.) 

in  Exch.  Ch.  l  Roll.  Rep.  58.  pi.  5. 

p  Bellew  ▼.  Jackleden,   on  error  In    q  Grimatead  v.  Shirley,  S  Taunt.  1 16. 


(49)  But  see  Harrison  v.  Becclcs,^  cor.  Ld«  Mansfield,  C.  J.  Lon< 
<IoQ  sittings,  17699  cited  in  Erving  v.  Peters,  3  T.K.  688. 
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FACTOR. 

Of  the  Nature  of  the  Employment  of  a  Factor — Power 
and  Authority^^Lien'^Liahility  of  Principal — Evi' 
dence. 

Of  the  Nature  of  the  Employment  of  a  Factor. — ^A  factor  or 
broker  is  an  agent,  who  is  ccmimissioned  by  a  merchant  or 
other  person  to  sell  goods  for  him,  and  to  receive  the  pro- 
duce. Foreign  factors  are  agents  residing  here,  commis- 
sioned by  merchants  resident  abroad,  or  the  contrary.  Home 
factors  are  agents  resident  in  England,  commissioned  by 
merchants  also  resident  in  England. 

A  factor  is  usually  paid  for  his  trouble,  by  a  commission 
of  so  much  per  cent,  on  the  goods  sold.  But  sometimes  he 
acts  under  a  del  credere  commission  (1),  in  which  case,  for 


(1)  **  Del  credere  is  an  Italian  mercantile  phrase,  which  has  the 
tame  signification  as  the  Scotch  word  warrandice^  or  the  English^ 
word  guarantee.  A  factor  who  has  genera!  orders  to  dispose  of 
goods  for  his  principal  to  the  best  advantage,  is  bound  to  exercise 
that  degree  of  diligence  which  a  prudent  man  exercises  in  his  own 
affairs,  and  consequently  the  factor  is  authorized  to  dispose  of  the 
goods  according  to  the  best  terms  which  can  be  obtained  at  the 
time ;  and  if  it  shall  appear  that  he  has  done  so,  and  that  he  haa 
sold  the  goods  to  persons  in  reputed  good  circumstances  at  the 
time,  and  to  whom  at  that  time  he  would  have  given  credit  in  hia 
own  affairs,  he  will  not  be  liable  to  his  principal,  although  some 
of  these  should  fail ;  and  for  such  trouble  the  factor  is  generally 
paid  by  a  commission  of  so  much  per  cent,  upon  the  goods  sold« 
According  to  the  above  practice^  the  principal  runs  all  the  risk, 
and  the  factor  is  sure  of  his  commission  whether  the  event  be  fa.- 
-vourable  or  not.  Many  merchants  do  not  phoose  to  run  this  risk^ 
and  to  trust  so  implicitly  to  the  prudence  a^d  discretion  of  their 
fiictor ;  and,  therefore,  the  agreement  callecl  del  credere  was  in- 
-vented)  by  which  the  factor,  for  an  additional  premium  beyond  the 
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an  additional  premium  beyoml  the  usual  commission,  lie 
undertakes  for  the  credit  of  the  persons  to  whom  he  sells  the 
goods  consigned  to  him  by  his  principal. 

Power  and  Authority. '^A  factor,  as  such,  hab  not  any  au- 
thority to  pledge,  but  only  to  sell  the  goods  of  his  principal  \ 
]^ence,  if  a  factor  pledge  the  goods  of  his  principal,  the  latter 
may  recover- the  value  of  them  in  trover,  against  the  pawnee, 
on  tendering  to  the  factor  what  is  due  to  him,  without  making 
any  tender  to  the  pawnee^  (-2). 

The  same  rule  holds  with  respect  to  a  bill  of  lading  which 
has  been  endorsed  to  a  factor  by  his  principal ;  for  the  bill  of 
lading,  which  is  the  symbol  of  the  deliveiy  of  possession, 
cannot  give  a  factor  a  greater  authority  than  the  actual  pos* 
session  of  the  goods  themselves*  Hence,  as  a  factor  cannot 
pledge  the  gc^s  of  his  principal*,  by  a  delivery  of  the 
goods,  so  neither  can  he  do  it  by  an  endorsement  and  deliveiv 
of  the  bill  of  lading ;  for,  although  the  endorsement  of  a  bill 
of  lading  gives  the  endorsee  an  irrevocable  right  to  receive 
the  goods,  where  it  is  intended  as  an  assignment  of  the  pro» 

a  Paterton  r.  Tasb,  Str.  1 179,  per  Lee,    b  IHnbigny  t.  Duval,  5  T.  R.  604. 
C.  J.  Martini  ▼.  Coles,  i  M.  &  8. 140.    c  Newsom  ▼.  TborntoB,  6  Eait,  17. 
and  Sbipley  ▼.  Kymer,  1  M.  &  S.  484. 


Dsual  commission,  when  he  sells  his  goods  on  credit,  becomes  bound 
to  warrant  the  solvency  of  the  purchasers."  Arg.  Mackenzie  v« 
gcott,  6  Bro.  P.  C.  287.  Tomlin's  ed. 

In  Grove  v,  Dubois,  I  T.  R.  J  IS.  the  efiiectof  a  commission  del 
credere  was  discussed  in  the  Court  of  Kind's  Bench*  and  that  court 
decided,  that  it  was  not  merely  a  conditional  undertaking  and 
guarantee  from  the  person  taking  it,  that  he  would  pay  if  some 
other  person  did  not,  but  that  it  was  an  absolute  engagement  from 
him,  and  made  him  lifible  in  th^  first  instance ;  and  the  same  doc- 
trine was  acquiesced  in,  and  acted  upon  in  Bize  v*  Dickason, 
1  T.  R.  985.  cited  in  Koster  v.  Eason,  2  M.  &  S.  112.  Hence, 
'  where  a  factor,  under  a  commission  del  credere^  sold  goods,  and 
took  accepted  bills  from  the  purchasers,  which  he  endorsed  to  a 
banker  at  the  place  of  sale,  and  having  received  the  banker's  bill 
(payable  to  the  factor^s  order)  on  a  bouse  in  London,  endorsed  and 
transmitted  it  to  his  principal,  who  got  it  accepted  ;  it  was  holden, 
that  on  the  failure  of  the  acceptor  and  drawer  of  this  bill,  the 
factor  was  answerable  for  the  amount.  Mackenzie  v.  Scott,  6  Bro. 
P.  C.  280.  Tomliu*s  ed. 

(2)  Where  a  factor  pledges  the  goods  of  his  principal  as  his  own, 
the  pawnee  cannot  claim  to  retain  against  the  principal  for  the 
amount  of  the  factor's  general  lien  at  the  time  of  the  pledge. 
JVi.  Combie  v.  Davies,  7  Ewt,  5. 
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perty  in  the  goods,  yet  it  will  not  have  that  operation,  where 
it  is  intended  as  a  deposit  only,  by  a  person,  who  is  not  au- 
thorised to  make  such  deposit  (3). 

Where  goods  are  permitted  to  remain  at  a  wharf  in  the 
name  of  a  broker,  who  is  accustomed  to  deal  in  the  article, 
and  the  broker  sells  them,  the  principal  will  be  bound  by 
such  sale,  although  he  did  not  expressly  authorize  the  broker 
to  sell"*. 

A  factor  may  sell  on  credit*,  although  not  particularly 
authorized  by  the  terms  of  his  commission  so  to  do  (4), 

Where  plaintiffs  consigned  goods  to  their  factors',  who  not 
having  funds  to  pay  the  iPreight  and  duties,  agreed  with  the 
defendants  that  they  should  take  charge  of  the  consignment, 
pay  the  freight  and  duties,  and  sell  the  goods,  and  have  one 

m 

d  PickeringT.  Busk,  15  EaKt,39.    See    e  Per  Wilies,  C.  J.  VViltes,  406.    Per 
also  Whitehead t.  Tuckett,  15  East,        Chambre,  J.  3  Boi.  3c  Pul.  4S9. 
400. 


(9)  in  the  case  cited  (c),  as  an  authontv  for  this  position,  the 
party  to  whom  the  factor  had  pledged  the  bill  of  lading,  had  not 
any  notice  that  he  was  dealing  with  a  factor ;  the  indorsement  by 
the  principal  was  a  general  indorsement:  but  it  was  observed,  by 
Lawrence,  J.,  that  the  letter  of  advice  which  brought  the  bill  of 
lading  might  have  been  inquired  for,  and  that  would  have  shewn, 
that  the  person  who  pledged  the  bill  was  factor  only,  and  not  ven- 
dee of  the  goods. 

(4)  "  It  has  been  objected,  that  a  factor,  by  virtue  of  a  general 
authority,  cannot  sell  on  credit ;  if  be  do  so,  it  i9  at  his  own  risk, 
and  the  owner  is  not  obliged  io  accept  the^ vendee  as  his  debtor ; 
and  it  does  not  in  the  present  c^se  appear  that  he  had  any  special 
authority.  And  for  this  purpose  several  passages  were  cited  out  of 
the  civil  law  books  as  to  the  nature  of  a  factor.  To  this  I  shall 
answer,  that  the  nature  of  dealing  is  now  quite  altered,  of  which  the 
courts  of  law  must  take  notice;  for  constant  and  daily  experience 
shews,  that  factors  do  sell  upon  credit  without  such  a  special  au- 
thority. If  it  were  otherwise,  it  would  be  the  greatest  prejudice  to 
trade ;  and  we  ought  always,  and  as  much  as  we  can,  and  as  far  as 
is  consistent  with  the  rules  of  law,  to  do  every  thing  for  promoting 
the  trade  and  commerce  of  the  nation."  Per  Willes,  C.  J.  deli- 
vering the  opinion  of  the  court  in  Scott  v.  Surman,  Willes,  406,  7* 
N.  *'  An  agent  employed  generally,  to  do  any  act,  is  authorized  to 
do  it  only  in  the  usual  way  of  business.  Hence,  as  stock  is  sold 
usually  for  ready  money  only,  a  broker  employed  to  sell  stock  can- 
•uot  sell  it  upon  credit,  without  a  special  authority,  although  acting 
boD4  tide,  and  with  a  view  to  the  benetit  of  his  principal."  Lord 
Ellenborough,  C.  J.     Wiltshire  v,  Sims,  I  Camp.  N.  P.  C.  258. 
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half  the  usual  commission  on  such  sale;  ami  defendants 
accordins^ly  paid  the  freight  and  duties,  and  received  the 
goods,  after  which  the  factors  became  bankrupt,  hiving  before 
informed  defendants  that  the  goods  were  the  plaintiffs* ;  but 
defendants  notwithstanding  sold  the  goods:  held  that  on 
trover  by  the  plaintiffs,  the  defendants  had  not  a  right  to 
retain  for  the  freight  and  duties  after  deducting  the  Imlance 
due  from  the  factors  to  the  plaintiff's  at  the  time  of  the  bank- 
ruptcy ^ 

Where  C.  consigned  goods  to  M.,  their  broker,  upon  a  del 
credere  commission,  for  sale,  and  drew  bills  on  him  in 
advance,  which  M.  accepted  but  never  paid,  and  afterwards, 
without  the  knowledge  of  C,  placed  the  goods  with  H., 
another  broker,  upon  a  del  credere  commission,  and  upon  an 
agreement  to  divide  the«commission  with  him,  and  obtained 
his  acceptances  for  the  amount,  and  H.  sold  the  goods  and 
afterwards  became  bankrupt,  and  his  assignees  received  the 
proceeds  of  those  sales,  and  the  acceptances  of  H.  were 
proved  under  his  commission,  and  a  dividend  received  upon 
them :  held  that  the  assignees  of  H.  were  liable  to  the  as- 
signee of  C.  who  had  also  become  bankrupt,  for  the  amount 
of  the  proceeds,  in  an  action  for  money  had  and  received*. 

Factors  may  be  bankrupts*. 

By  Stat.  31  Geo.  2.  c.  40.  s.  11.  Factors,  employed  to  buy 
or  sell  cattle  by  commission,  are  prohibited  from  buying 
either  directly  of  indirectly,  on  their  own  account,  (except 
for  the  necessary  use  of  their  families)  live  cattle,  sheep,  or 
swine,  in  London,  or  within  the  bills  of  mortality,  or  at  any 
place  whilst  the  cattle  are  on  the  road  to  London  for  sale ; 
and,  by  the  same  clause,  such  factors  are  prohibited  from  sell- 
ing, either  by  themselves  or  their  agents,  such  cattle,  &c. 
in  London,  or  within  the  bills  of  mortolity.  Penalty,  double 
the  value  of  the  cattle  sold ;  to  be  recovered  by  application 
to  J.  P.,  one  moiety  to  prosecutor,  and  the  other  to  the  poor 
of  the  parish  where  the  offence  was  committed. 

When  goods  are  consigned  to  joint  factors^  they  are  in 
the  nature  of  co-obligors,  and  are  answerable  for  one  another, 
for  the  whole. 

According  to  the  general  rule  of  law,  a  sale  by  a  factor 
creates  a  contract  between  the  owner  and  buyer'' ;  and  this 

f  Solly  ▼.  Rathbone,  9  M .  &  S.  298.  clerton,  London  Sittings,  Str.  1 189. 

If  Cockran  v.  Irlam,  2  M.&  S.  301.  where  the  jury,  however,  found  a 

h  Stat  5  G.  9.  c.  30.  8. 39.  Terdict  against  the  opinion  of  the 

i  Godfrey  ▼.  Saundew,  3  WiU.  lU.  jtidec.    See  also  exp.  Murray,  Co. 

k  Per  Lee,  C.  J.  in  Scrimshire  v.  AU  B.  L.  379.  5th  ed. 
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rule  holds  even  in  cases  where  the  factor  actii  upon  i  dd 
credere  commission.  Hence,  if  a  factor  sell  goods,  and  the 
owner  gives  notice  to  the  buyer  to  pay  the  price  to  him  and 
not  to  the  factor,  the  buyer  will  not  be  justified  in  after- 
wards paying  the  factor ;  and  the  owner  will  be  entitled  to 
recover  the  price  in  an  action  against  the  buyer,  unless  the 
factor  has  a  lien  on  such  price'* 

If  goods  are  bought  by  a  broker",  who  does  not  mention 
the  name  of  his  principal  until  he  (the  broker)  has  become 
insolvent,  the  principal  cannot  set  off  the  price  of  the  goods 
against  a  debt  due  to  him  from  the  broker,  but  is  still  liable 
to  the  vendor. 

But  where  a  factor  acting  under  a  del  credere  commissions 
sells  goods  as  his  own,  and  the  buyer  does  not  know  of  any 

Erincipal,   the  buyer  may,   in   an  'action   brought  against 
im  by  the  principal,  set  off  a  debt  due  to  him  from  the 
factor  (5). 

The  law  has  been  settled  by  a  variety  of  cases,  that  an 
unknown  principal,  when  discovered,  is  liable  on  the  con- 
tracts, which  his  agent  makes  for  him ;  but  this  rule  must 
be  taken  with  some  qualification ;  for  a  party  may  preclude 
himself  from  recovering  over  against  the  principal,  by  know- 
ingly making  the  agent  his  debtor^ 

Goods  sold  by  a  broker  for  a  principal  not  named,  upon 

1  See  Drinkwater  t.  Goodwin,  Cowp.  Morris  v.  Cleatby,  i  M.  &S.  576.  and 

951.  Blackburn  v.  Scholes,  3  Camp.  343. 

mWariDgT.Faveack,  iCamp.N.  P.C.  o  Per  Ld.  Ellenboroufrh  in  Patenott 

S5.  ▼.  Gandaieqai,  15  £aHt,  68. 

n  George  t.  Claget,  7  T.  R.  359.   See 


(5)  Where  a  factor  to  a  person  beyond  sea  buys  or  sells  eoods 
for  tne  principal  in  his  own  name,  an  action  will  lie  against  him  or 
for  him,  in  his  own  name ;  for  the  credit  will  be  presumed  to  be 
given  to  him  in  the  first  case,  and  in  the  last  the  promise  will  be 
presumed  to  be  made  to  him,  end  the  rather  so,  as  it  is  so  much 
for  the  benefit  of  trade.  Gonzales  v.  Sladen,  T.  1  Ann.  London 
sittings,  Salk.  MSS.  Bull.  N.  P.  130.  «  Where  the  principal 
resides  abroad,  he  is  presumed  to  be  ignorant  of  the  circumstances 
of  the  party  with  whom  his  factor  deals,  and  therefore  the  whole 
credit  is  considered  as  subsisting  between  the  contracting  parties.*' 
Per  Chambre,  J.  in  Houghton  v.  Matthews,  3  Bos.  &  PuL  490. 
"  There  may  be  a  particular  course  of  dealing  with  respect  to  trade » 
in  favour  of  a  foreign  principal,  that  be  shall  not  be  liable  in 
cases  where  a  home  principal  would  be  liable."  Per  Bayl'er,  J. 
15  East,  69. 
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the  terms,  as  specified  in  the  usual  bought  and  sold  notes^ 
(delivered  over  to  the  respective  parties  by  the  broker)  of 
*'  payment  in  one  month,  money,**  may  be  paid  for  by  the 
buyer  to  the  broker  within  the  month,  ana  that  payment 
may  be  made  by  a  bill  of  exchange  accepted  by  the  buyer 
and  discounted  by  him'  within  the  month,  although  such  bill 
has  a  longer  time  to  run  before  it  become  due'. 

L2>ff.— •By  the  general  usage  of  trade,  where  there  is  a 
course  of  dealings  and  general  account  between  the  mer- 
chant and  factor,  and  a  balance  is  due  to  the  factor,  he  has 
a  lien  (6)  on  all  goods  in  his  hands  for  such  balance  of  the 
general  account,  without  regard  to  the  time  when,  or  on 
what  account  he  received  the  goods'^  (?)• 

With  respect  to  this  general  lien,  it  is  to  be  observed. 

First,  I'hat  it  will  not  attach  until  the  goods  come  into 
the  possession  of  the  factor  ^ 

Secondly,  The  lien  exists  during  such  time  only  as  the 
£ictor  has  possession  of  the  goods ;  for  if  he  should  part 
with  the  possession  after  the  lien  has  attached,  the  lien  has 
gone*. 

It  is  to  be  observed,  however,  that  where  a  factor  is  in 
advance  for  goods  by  actual  payment,  or  where  he  sells 
under  a  del  credere  commission,  whereby  he  becomes  re« 

p  Faireac  t.  Bennett,  ii  Eatt,  s6.  r  Kinloch  t.  Craif,  3  T.  R.  1  ig,  783. 

^  Kroger  r.  Wilcox,  Ambl.  S59.    Gar-  i  See  Sweet  ▼.  Pysi,  1  Eaat,  4.  and 

diDer  T.  Coleman,  cited  i  Barr.  494.        Buller,  J.  in  Lickbarrow  r.  Maioo, 

aod  per  Bailer,  J.  6  £Mt, 98.  u.  S. P.        6  East,  97.  n. 


(6)  **  There  are  two  species  of  liens  known  to  the  law,  namely, 
particular  liens  and  general  liens.  Particular  liens  are,  where  per- 
sons claim  a  right  to  retain  goods  in  respect  of  labour,  or  money 
ex|jended  on  such  soods;  and  those  liens  are  favoured  in  law; 
General  liens  are  clatmed  in  respect  of  a  general  balance  of  ac- 
count ;  and  those  are  founded  in  custom  only,  and  are  therefore  to 
be  taken  strictly."     Per  Heath,  J.  3  Bos.  &  Pul.  494. 

(7)  **  That  a  factor  has  a  lien  for  his  general  balance*  is  a  point 
too  well  established  to  be  disputed.  The  general  principle  upoa 
which  such  lieu  has  been  allowed,  seems  to  be  for  tne  convenience 
of  trade,  and  with  a  view  to  encourage  factors  to  advance  monej 
upon  goods  in  their  possession,  or  which  must  come  to  their 
hands  as  factors."  Per  Chambre,  J.  in  Houghton  v.  Matthews, 
3  Bos.  Sc  Pul.  488,  9.  N.  This  lien  is  an  insurable  interest.  Park's 
Ins.  1 K 
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sponfiible  for  the  price,  he  has  a  lien  on  the  price,  although 
he  should  have  parted  with  the  possession  of  the  goods*. 

And  this  rule  holds,  although  money  should  have  been 
advanced  by  the  factor,  at  the  time  when  he  knew  that  the 
principal  was  in  insolvent  circumstances*. 

But  where  a  factor  has  not  any  special  claim  on  the  goods, 
and  he  has  disposed  of  them,  whereby  he  has  lost  the  ad- 
vantage arising  from  possession,  the  debt  is  to  be  considered 
as  the  debt  of  the  principal,  and  the  factor  has  no  lien  on' 
the  price. 

The  plaintiff,  who  w:a8  resident  in  Ireland,  employed  two 
persons,  as  his  factors  in  London,  to  sell  goods  for  him, 
which  he  had  sent  to  them*.  The  factors  sold  these  go9ds 
to  J.  S.  for  a  certain  sum;  the  plaintilf  not  knowing  to 
whom  they  were  sold,  and  J.  S,  not  knowing  that  they  be- 
longed to  the  plaintiff,  the  goods  having  been  delivered  to 
him  as  the  goods  of  the  factors.  The  factors,  before  pay- 
ment, became  bankrupts,  and  their  debts  were  assignee!  by 
the  commissioners  to  the  defendant,  who  afterwards  re- 
ceived from  J.  S.  the  money  for  the  goods.  The  plaintiff 
having  brought  an  action  against  the  defendant  for  money 
had  and  received,  the  case  was  reserved  by  Holt,  C.  J-  for 
the  opinion  of  the  Court  of  King's  Bench,  who  gave  judg- 
ment, after  argument,  for  the  plaintiff.  This  case  was  after- 
wards cited  before  Parker,  C.  J.  at  the  London  Sittings, 
and  allowed  to  be  law ;  because,  though  it  was  agreed,  that 
payment  by  J.  S.  to  the  factors,  with  whom  the  contract 
was  made,  would  have  discharged  J.  S.  as  against  the  prin- 
cipal, yet  the  debt  was  not  in  law  due  to  the  factors^  but  to 
the  person  whose  goods  they  were;  and  therefore,  it  was  not 
assigned  to  the  defendant,  by  a  general  assignment  of  their 
debts,  but  remained  due  to  the  plaintiff  as  before;  and 
having  been  paid  to  the  defendant,  who  had  not  any  right 
to  have  it,  it  must  be  considered  in  law  as  p^id  for  the  use 
of  him  to  whom  it  was  due ;  and,  consequently,  an  action 
miffht  be  maintained  by  him  as  for  money  had  and  received 
to  his  use. 

The  plaintiffs,  who  were  partners,  resident  beyond  sea, 
consigned  a  quantity  of  tar  to  R.  S.,  the  bankrupt,  brother 

I  See  Driukirater  v«  Goodwin,  Cewp.  opinion  of  the  court  in  Scott  ▼.  Soi^ 

351.  man,  Willes,  405.;  reported  also  in 

«  Foxcroft  V.  Deronshire,  fi  Bnrr.  931.  BuU.  N.  P.  49.  ed.  6th,  by  the  name 

%  Gnrratt  ▼.  Cullum,  T.  9  Ann.B.  R.  of  Garrat  f .  Cnllum. 
stated  by  WUIes,  C.  J.  deliTerinj  the 
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of  one  of  the  plaintiffs,  as  their  facto^^  There  had  been 
mutual  dealings  between  the  two  brothers,  the  accounts  of 
which  were  then  unsettled.  The  ship  and  goods  arrived  in 
the  Thames,  from  Carolina.  1'he  factor,  having  received 
the  bill  of  lading,  sold  the  tar  to  J.  S.,  upon  an  agreement 
that  it  should  be  paid  for  in  promissory  notes,  pajrable  four 
months  after  the  delivery  of  the  goods.  A  few  days  after 
the  sale,  the  vendee  gave  the  factor,  in  part  payment,  two 
promissory  notes.  Soon  afterwards  the  factor  committed  an 
act  of  bankruptcy,  and  the  defendants  were  chosen  assignees 
under  the  commission.  The  bankrupt  delivered  up  the 
two  notes  to  the  assignees,  and  they  received  the  money  due 
upon  them.  They  likewise  confirmed  the  sale,  and  set- 
tled the  account  with  the  vendee,  and  received  the  balance. 
An  action. for  money  had  and  received  having  been  brought 
by  the  plaintifls  against  the  assignees,  for  the  recovery  of 
the  money  received  on  the  notes,  and  the  money  received 
on  the  settlement  of  the  account,  it  was  holden,  that  the 
plaintiffs  were  entitled  to  recover  both  sums  5  Willes,  C.  J. 
(who  delivered  the  opinion  of  the  court)  observing,  as  to 
the  first,  that  the  notes,  having  been  in  the  hands  of  the 
bankrupt  at  the  time  of  his  bankruptcy,  were  capable  of 
being  aistinguished  from  the  rest  of  the  bankrupt's  estate, 
and  therefore  could  not  be  applied  to  the  bankrupt's  debts; 
consequently  the  plaintiffs  were  entitled  to  recover  the 
value  of  those  notes  which  had  been  received  by  the  de- 
fendants; in  like  manner  as  if  the  goods  had  remained  in 
specie,  unsold  in  the  bankrupt's  hands  at  the  time  of  the 
bankruptcy,  the  plaintiffs  might  have  recovered  them  in  an 
action  of  trover.  As  to  the  second  sum,  the  general  rule 
was,  that  if  a  person  received  moneys,  which  ought  to  be 
paid  to  another,  an  action  would  lie  as  for  money  had  and 
received;  that  the  assignees  having  received  the  mpney 
which  belonged  to  the  plaintiffs,  they  ought  to  have  paid  it 
to  the  plaintiffs,  and  not  having  done  so,  this  action  would 
lie  against  them  for  so  much  money  had  and  received  to  the 
use  of  the  plaintiffs. 

Thirdly,  A  factor  has  not  a  lien  in  respect  of  debts  which 
have  accrued  previously  to  the  time  at  which  his  character 
of  factor  commenced. 

A.,  a  factor,  sold  the  goods  of  B.,  in  his  own  name*,  to  C. ; 

y  Scott  and  another  r.  Snrman  and    2  Hou^htoo  r.  Matthews,  per  Heath, 
others,  assignees  of  R.  8   a  bank-        Rooke,  and  Chambrc,  Js.  Alvanley, 
rapt.   Willes,  400.  cited  by   Lord        C.  J.  di88cnlieiitc.3Bos.&  Pul.4tf6. 
Ellenbomugh,  deliverinj^  judgmeut 
ia  Taylor  ▼.  Flunicr,  3  M.  k,  S.  675. 

VOL.  II.  I 
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C.9  without  paying  for  these  goods,  sent  another  parcel  of 
ffoods  to  A.  to  sell  for  him,  not  having  employed  A.  as  a 
ntetor  before.  C.  became  bankrupt,  and  his  assignees  claimed 
the  goods  sent  by  C.  to  A.,  whicn  still  remained  unsold,  ten- 
dering the  chaiges  upon  .those  goods.  A.  refused  to  deliver 
them,  claiming  a  lien  upon  them  for  the  price  of  the  for- 
mer goods  sold  by  him  to  C,  the  balance  between  A.  and 
B.,  being  in  fiaivour  of  A.  An  action  of  trover  having  been 
brought  by  the  assignees,  against  A.,  for  the  ^ue  of  the 
goods  sent  by  C<,  it  was  holden,  that  they  were  entitled  to 
recover. 

LiabiKty  of  Principa/.— The  maxim,  that  the  principal  is 
cuilly  responsible  for  the  acts  of  his  agent,  universally  pre- 
vails both  in  courts  of  law  and  equity^ 

Upon  this  principle  it  was  holden,  by  Holt,  C.  J.,  that 
a  merchant  was  answerable  for  the  deceit  of  his  factor, 
who  had  sold  some  silk  to  the  plaintiff,  as  silk  of  a 
superior  quality,  knowing  it  to  be  silk  of  an  inferior  qua- 
lity^ (8). 

£oi(/€nce.— -It  is  a  general  rule  of  evidence,  that  where  a 
witness  has  a  direct  interest  in  the  event  of  a  cause,  his  tes- 
timony cannot  be  received.  But,  from  necessity,  an  excep- 
tion has  been  introduced  in  the  case  of  jfactors  and  brokers^ 
because,  from  the  nature  of  the  transaction  in  which  they 
are  engaged,  the  contracts  they  make  for  other  persons  can- 
not be  proved  without  them.  Hence,  it  has  been  holden% 
that  a  factor  is  a  good  witness  to  prove  the  contract  of  sale, 
in  an  action  by  the  principal,  for  the  price  of  the  goods  sold. 
And,  in  a  late  case%  it  was  determined,  that  there  was  not 
any  difference;  in  point  of  interest,  between  a  person  wlio 
sells  upon  commission,  and  one  who  is  to  have  a  share  of 
the  profit ;  and,  consequently,  that  a  person  who  was  em- 
ployed to  sell  goods,  and  was  to  receive  for  his  trouble  what- 
ever money  he  could  procure  for  them  beyond  a  stated  sum» 

■  4  T.  R.  66.  per  Kcnyon,  C.  J.  c.  Dixon  ▼.  Cooper,  3  Wilt.  40. 

b  Hem  r.  Nichols,  Salk.  98^.  Per        d  Beiyainin  t.  Portent,  9  H.  Bl.  590. 
Holt,  C.  J.  at  Niti  Print.  per  Heath  and  Rooke,  Jt. 


(8)  But  gee  9  H.  6.  53.  b.  cited  in  Bro.  Abr.  Actions  sur  le , 

pi.  «•  where  it  was  said  by  the  court,  if  my  servant  sell  imlse  stuffV 
an  action  on  the  case  does  not  lie  against  roe»  unless  be  sold  it 
through  my  covin  or  by  my  command. 
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was  a  competent  witness  to  prove  the  contract  between  the 
seller  and  buyer  (9). 


(9)  Eyre,  C.  J.  differed  from  the  two  judges,  conceiving  that 
**  this  was  not  Bimply  a  contract  that  the  witness  made  for  another, 
but  for  another  and  himself.  His  profit  was  not  to  arise  from  the 
profit  of  the  principal,  but  was  collateral  to  and  beyond  it.  He 
could  not  wr6ng  the  principal,  but  he  might  wrong  the  person 
with  whom  he  dealt,  by  screwing  him  up  beyond  the  real  value  of 
the  goods,  for  the  sake  of  his  own  profit,  and  therefore  he  had  a 
-ieparaie  interest  to  establish  a  particular  contract."  The  C.  J. 
admitted*  however,  that,  if  the  principle  upon  which  the  two 
judges  relied,  viz.  there  was  not  any  difference  in  point  of  inte- 
rest  between  a  person  who  sold  upon  commission,  and  one  who 
was  to  have  a  share  of  the  profit  could  be  supported,  the  evidence 
ought  to  be  received. 


Is 
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FISHERY. 

I.  Of  the  Right  of  Fishing  in  the  Sea,  and  in  the 
Creeks  and  Arms  thereof  and  in  fresih  Rivers. 
XL  Of  the  different  Kinds  of  Fishery — Several  Fishery 
-^Free  Fishery — Common  of  Fishery. 


L  Of  the  Right  of  Fishing  in  the  Sea,  and  in  the  Creeks 
and  Arms  thereof  and  in  fresh  Rivers. 

1  lI'Ei  ri^ht  of  fishing  in  the  sea%  and  the  creeks  and 
arms  thereoi^  is  originally  lodged ,  in  the  crown,  in  like  man- 
ner as  the  right  of  fishing  in  a  private  or  inland  river  is  ori- 
ginally lodged  in  the  owner  thereof.  But  although  the  king 
is  the  owner,  and  as  a  consequent  of  his  property,  hath  the 
primary  right  of  fishing  in  the  sea,  or  creeks  or  arms  thereof, 
yet  all  the  king's  subjects  in  England  have  regularly  a  liberty 
of  fishing  in  uie  sea,  and  the  creeks  and  arms  thereof,  as  a 
public  common  of  piscary,  and  may  not,  without  injury  to 
their  right,  be  restramed  of  it,^  unless  in  such  places,  creeks, 
or  navigable  rivers,  where  the  king,  or  some  particular  sub- 
ject, hath  gained  a  propriety  exclusive  of  that  common  li- 
berty, either  by  the  king's  charter  or  grant,  or  by  custom  and 
usage,  or  prescription."  It  appears  from  this  passage,  that 
Lord  Hale  thought  an  exclusive  right  of  fishery  in  an  arm  of 
the  sea  might  belong  to  a  subject^  And  of  this  opinion  were 
the  Court  of  B.  R.  in  Carter  and  another  v.  Murcot  and  ano- 
ther, 4  Burr.  2162.  where  it  was  decided,  that  a  plea,  which 
prescribed  for  a  several  fishery  in  an  arm  of  the  sea,  was 
good ;  but  it  was  there  said,  that,  as  the  presumption  in  such 

a  l^.  Hair,  Dc  jure  mtirU,  p.  l.  c.  4.  b  See  also  8  Ed.  4.  19.  a.  4  T.  R-  437. 

Hargrftve's  Tracts,  ▼ol.  1.  p.  II.  See  8.  P.  admitted  by  KcnyoD,  C.  J.  and 

also  tlie  ckBe  of  the  Royal  Fishery  of  Ashhurst,  J. 
the  Banne,  Dar.  R.  55. 
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case  was  in  favour  of  the  king  and  the  public,  it  was  incum- 
bent on  the  plaintiff  to  prove  his  exclusive  right,  agreeably  to 
the  rule  laid  down  by  Lord  Hale,  in  1  Mod,  105.  that  if  any 
one  will  appropriate  a  privilege  to  himself,  the  proof  lies  on 
bis  side.  In  Ward  v.  Creswell,  Willes  Rep.  265.  and  16  Vin. 
Abr.  354.  tit  Piscary  (B.)  S.  C.  the  court  held,  that  all  the 
subjects  of  England,  of  common  right,  might  fish  in  the  sea, 
it  being  for  the  good  of  the  commonwealth,  and  for  the  sus- 
tenance of  the  people  of  the  realm,  and  that  therefore  a  pre- 
scription for  it  as  appurtenant  to  a  particular  township  was 
voia,  and  as  absurd  as  a  prescription  would  be  for  travelling 
the  king's  highway,  or  for  the  use  of  the  air  as  appurtenant  to 
a  particular  estate. 

To  trespass  for  fishing  in  the  plaintifTs  fishery*,  defendant 
pleaded,  that  the  place  is  an  arm  of  the  sea,  in  which  every 
subject  has  a  right  to  fish ;  the  plaintitf  in  his  replication 
claimed  an  exclusive  right  by  prescription,  traversing  the  ge- 
neral right  It  was  holden,  that  this  was  a'  bad  and  imma- 
terial traverse,  and  might  be  passed  over  by  the  defendant, 
and  that  it  was  competent  to  him  to  traverse  the  prescriptive 
right  of  the  plaintifl' stated  in  the  replication. 

In  Bagott  v.  Orr,  2  Bos.  &  Pul.  472,  the  court  seem  to 
have  been  of  opinion,  timt  prima  facie  every  subject  has  a 
right  to  take  fish  found  on  the  sea  shore  between  high  and  low 
water  mark,  but  that  such  general  right  might  be  restrained 
by  an  exclusive  right  in  an  individual. 

Fresh  rivers,  of  what  kind  soever,  of  common  right  belong 
to  the  owners  of  the  soil  adjacent •*;  so  that  the  owners  of  the 
one  side  have,  of  common  ri^^ht,  the  propriety  of  the  soil, 
and  consequently  the  right  of  fishing,  usque  filum  aquce,  and 
tbe  owners  of  the  other  side  the  right  of  soil  or  ownership, 
and  fishing  unto  the  Jiium  aquce  on  their  side.  And  if  a  man 
be  owner  of  the  land  on  both  sides,  in  common  presumption 
he  is  owner  of  the  whole  river,  and  hath  the  right  of  fishing 
according  to  the  extent  of  his  land  in  length.  But  special 
usage  may  alter  that  common  presumption ;  for  one  may  have 
the  river,  and  others  the  soil  adjacent ;  or  one  may  have  the 
river  and  soil  thereof,  and  another  the  free  or  several  fishery 
in  that  river.     - 

c  Richardaon  ▼.  the  Mayor,  Ice,  of  Or«    d  Ld.  Hale,  De  5«re  Maris,  p.  ] .  c.  1. 
ford,  9  H.  Bl.  188.  Hai-grave's  Tracts,  vol.  l.  p.  5.  l>%» 

tib'sR.  S7.a/b. 
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IL  Of  the  different  Kinds  of  Fishery — Several  Fishery 
— Free  Fishery — Common  of  Fishery. 

A  several  fisbeiy  is  where  a  person  has  an  exclusive 
right  of  fishery,  either  in  his  own  soil,  or  in  the.  soil  of 
another*  (1). 

He  who  has  a  several  fishery  is  not  necessarily  the  owner 
of  the  soil';  but  as  the  exclusive  right  of  fishing  is  an  inci- 
dent to  the  ownership  of  the  soil,  it  will  be  presumed,  until 
the  contrary  be  shewn,  that  such  right  resides  in  the  owner 
of  the  soil.  Hence,  to  an  action  of  trespass  for  an  injury 
to  a  right  of  several  fishery,  it  is  a  good  plea  that  the  soil 
and  freehold  belong  to  defendant*  (2).  To  this,  however, 
the  plaintiff  may  reply  title  to  the  several  fishery,  either  by- 
prescription  or  grant,  thereby  rebutting  the  presumption  of 
the  rignt  of  several  fishery  being  still  vested  in  the  owner  of 
the  soil. 

If  a  person  be  seized  of  a  river**,  and  by  deed  ^rant  a  se- 
veral fishery  in  the  same,  and  makes  livery  of  seisin  secun'^ 
dum  form  am  carta;  ^  the  soil  does  not  pass;  and  if  the  river 
become  dry,  the  grantor  may  take  the  oenefit  of  the  soil,  for 
a  partichlar  right  only  passed  to  the  grantee. 

A  prescriptive  right  to  a  several  fishery  in  a  navigable 
river  may  pass  as  appurtenant  to  a  manor  ^    A  right  of 

e  Fi(2  Abr.  Barre,  pi.  37.  ciiei  M.  20  Paston,  J.  18  H.  6.  30.  a.  Fits.  Abr. 

H .  6. 4.  Bure,  pi.  90.  S.  C 

f  Hargrvre*!  Note,  Co.  Litt.  13S.  a.  n.  hi  Inat.  4  b. 

(7)-  i  Rogera  ▼.  Allea,  i  Camp.  N.  P.  C. 

g  17  £.  4.  6.  b.  18  Ed.  4.  b.    Per  309. 


(1)  **  In  order  to  constitute  a  several  fishery,  it  is  requisite  that 
the  party  claiming  it  should  so  far  have  the  right  of  fishing  inde- 
pendently of  all  others,  as  that  no  person  should  have  a  co-exten« 
sive  ri^ht  with  him  in  the  object  claimed.  But  a  partial  indepen- 
dent  right  in  another,  or  a  limited  liberty,  does  not  derogate  from. 
the  rignt  of  the  general  owner**'  Per  Lord  Mansfield,  C.  J.  deli- 
vering the  resolution  of  the  court,  Seymour  and  others  v.  Ld.  Cour- 
tenay  and  others,  5  Burr.  2814. 

(2)  See  also  10  H.  7.  24.  b.  28.  b.  a  case  very  clearly  reported  ; 
but  it  is  said  there,  that  the  plea  is  not  good,  unless  it  conclude 
with  praying,  tchclher  plaintiff  shall  have  his  action  without  shewing 
title.  Per  Brian,  J.  but  in  -iO  H.  t).  4.  a.  Newton,  C.  J.,  C.  B. 
was  of  opinion,  that  the  plea  might  be  concluded  either  way. 


FISHERY;  774 

fishery  is  divisible,  and  may  be  abandoned  as  to  part,  while 
another  part  is  preserved.  HeUce,  an  exclusive  right  to 
dredge  for  oysters  may  subsist  as  appurtenant  to  a  manor,  ^ 
though  it  be  lawful  for  all  the  king's  subjects  to  catch  floating 
fish  therein. 

Trespass  for  breaking  and  entering  his  close,  and  fishing  in 
separati  piscarid  sua,  and  for  taking  pisces  suas\  After 
verdict,  exception  was  taken  to  the  declaration  in  arrest  of 
judgment,  because  it  is  said  pisces  sues.  But  the  court  were 
of  opinion,  that  being  in  separali  piscaria,  it  might  well  be 
said  pisces  suos,  because  they  could  not  be  taken  by  any  other 
person. 

In  Fontleroy  v.  Avlmer,  Ld.  Raym.  5J39.  where  the  decla* 
ration  stated  that  dercndant,  in  separali  sua  piscarid  piscatus 
fuit^  et  pisces  cepit,  after  verdict  for  plaintiff,  an  exception 
in  arrest  of  judgment,  directly  the  reverse  of  that  in  the  fore- 
going case,  was  taken,  viz,  that  the  declaration  had  omitted 
the  word  suos ;  but  the  court  thought  the  objection  entitled 
to  very  little  weight ;  because  the  plaintiff  having  alleged, 
that  it  was  his  fisheiy,  the  fish  there  should  be  intended  prima 
facie  to  be  his  fish. 

Issue  being  joined  upon  a  prescription  for  the  sole  and  ex- 
clusive right  of  fishing  over  four  places  in  a  navigable  river^ 
proof  of  a  right  of  fishing  over  three  of  the  four  places 
was  holden  not  to  support  the  right  claimed;  although 
it  appeared  that  the  trespasses  complained  of  were  commit- 
ted in  one  of  the  three  places  over  which  the  right  was  shewn 
to  exist 

Free  Fishery. 

It  is  to  be  lamented,  that  the  books  do  not  afford  materials 
fdft  an  accurate  description  of  a  free  fisheiy.  That  this  sub- 
ject is  involved  in  doubt  and  uncertainty,  will  app^r  from 
the  following  passages,  extracted  from  the  writings  of  Mr. 
Justice  Blackstone  and  Mr.  Hargrave. 

Mr.  J.  Blackstone,  having  defined  common  of  fisheiy  -to 
be  a  liberty  of  fishing  in  another  man's  water",  states  a  free 
fishery  to  be  an  exclusive  right  of  fishing  in  a  public  river, 
and  adds,  **  that  it  is  a  rojral  franchise,  and  is  considered  as 
such  in  all  countries  where  the  feodal  polity  has  prevailed ; 

k  Child  ▼.  Grvenbill,  Cro.  Cur.  553.    1  Rogers  t.  Allen,  i  C«iiip.  N.  P.  C. 
Sir  Wn.  Jonci,  440.  8.  C  Sug. 

m  9  Bl.  Com,  as,  40.  Ed.  IS. 
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though  the  making  such  grants,  and  thereby  appropriating; 
what  seems  to  be  unhatural  to  restrain,  the  use  of  running' 
water,  was  prohibited  for  the  future  by  King  John's  great 
charter ;  and  the  rivers  that  were  fenced  in  his  time  were 
directed  to  be  laid  open.  This  opening  was  extended  by 
the  second  and  third  charters  of  Henry  III.  to  those  aiso 
which  were  fenced  under  Richard  L,  so  tiiat  a  franchise  of 
free  fishery  ought  to  be  as  old  as  the  reign  of  Henry  IL 
This  differs  from  a  several  fishery,  because  he  that  has  a  se-' 
veral  fisheiy  must  also  be  (or  at  least  derive  his  right  from) 
the  owner  of  the  soil,  which  in  a  free  fishery  is  not  requisite. 
It  differs  from  a  common  of  piscary,  in  that  the  free  fishery 
is  an  exclusive  right;  the  common  of  piscary  is  not  so ;  and 
therefore,  in  a  free  fishery,  a  person  has  a  property  in  the  fish 
before  they  are  cauo  ht ;  in  a  common  of  piscary,  not  until 
afterwards.  Some,  indeed,  have  considered  a  free  fishery, 
not  as  a  royal  franchise,  but  merely  as  a  private  grant  of  a 
liberty  to  fish  in  the  several  fishery  of  the  grantor.  But  the 
considering  such  right  as  originally  a  flower  of  the  preroga- 
tive, till  restrained  by  Magna  Charta,  and  derived  by  royal 
grant,  previously  to  the  reign  of  Richard  L,  to  such  as  now 
claim  it  by  prescription,  and  to  distinguish  it,  as  we  have 
done,  from  a  several  and  a  common  of  fishery,  may  remove 
some  difficulties,  in  respect  to  this  matter,  with  which  our 
books  are  embarrassed.'* 

On  this  passa,c;e  Mr.  Hargrave  made  the  following  re-» 
mark":  "  Both  parts  of  this  description  of  a  free  fishery 
seem  disputable.  With  regard  to  the  first  part,  thouo^h 
for  the  sake  of  distinction  it  might  be  more  convenient 
to  appropriate  free  fishery  to  the  franchise  of  fishing 
in  public  rivers  by  derivation  from  the  crown ;  and  though 
in  other  countries  it  may  be  so  considered,  yet,  from  the 
language  of  our  books,  it  seems  as  if,  in  our  law,  practice 
had  extended  this  kind  of  fishery  to  all  streams,  whether 

{)rivate  or  public ;  neither  the  register  nor  other  book  pro^ 
(Bssing  any  discrimination.  Reg.  95.  b.  P.  N.  B.  88.  G. 
Fitz.  Abr.  Ass.  422.  17  E.  4.  6.  b.  7.  a.  7  H.  7.  13.  b.  With 
respect  to  the  2d  part,  it  is  true,  that  in  Smith  v.  Kempe, 
2  Salk.  637.  Carth.  285.  S.  C.  the  court  held  free  iSshery  to 
import  an  exclusive  right  equally  with  several  fisheiy, 
chiefly  relying  on  the  writ  in  the  Register  95.  b.  and  the 
46  £.  3. 11.  a.  But  then  this  wa9  only  the  opinion  of  two 
judges^  against  one^  who  strenuously  insisted^  that  the  wo^ 

■  HargniTe^s  Co.  Litt.  199. ».  n.  7<         p  Hyre,  J, 
•  Holty  C.  J.  DolUeo,  J. 
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libera,  ex  vi  termini,  implied  common,  and  that  many  judg- 
ments and  precedents  were  founded  on  Lord  Coke's  so  con-> 
struing  it.  That  the  dissenting  judge  was  not  wholly  un-* 
warranted  in  the  latter  part  of  bis  assertion,  appears  from 
two  determinations  a  little  before  the  case  in  question,  viz. 
Upton  V.  Dawkins,  3  Mod.  97,  where  judgment,  was  ar- 
rested in  trespass  for  breaking  and  entering  a  free  fishery ; 
because  the  declaration  alleg^  the  fish  taken  to  be  the  fish 
of  the  plaintiff:  and  Peake  y.  Tucker,  cited  in  margin, 
Carth.  286.  where  judgment  was  arrested  on  the  same 
ground." 

After  the  preceding  remarks  were  published,  Mr.  J. 
Blackstone,  with  that  candour  and  liberality,  which  are  the 
inseparable  companions  of  true  learning,  added  the  follow- 
ing observation  in  a  subsequent  edition  or  his  Commentaries : 
**  It  must  be  acknowledged,  that  the  rights  and  distinctions 
of  the  three  species  of  fishery  are  very  much  confounded 
in  our  law  books ;  and  that  there  are  not  wanting  respectable 
authorities  (see  them  well  digested  in  Hargrave's  notes  on 
Co.  Litt.  122.  (23),)  which  maintain  that  a  several  fisheiy 
may  exist  distinct  from  the  property  of  the  soil,  and  that  a 
free  fishery  implies  no  exclusive  right,  but  is  synonimoua 
with  common  of  piscary." 

Whatever  be  the  nature  of  free  fishery,  whether  it  be,  as 
Mr.  J.  Blackstone  supposes,  an  exclusive  right,  or  as  Mr. 
Hargrave  seems  to  thmk,  only  the  same  with  common  of 
fishery ;  since  the  case  of  Smith  v.  Kempe,  before  mentioned, 
it  is  too  late  now  to  contend,  that  an  action  of  trespass  vi  et 
armis  will  not  lie  for  an  injury  to  it  (3).  But  it  may  admit 
of  a  question,  whether  the  declaration  ought  to  state  the  fish 
taken  to  be  the  fish  of  the  plaintiff.  It  seems,  that  such  alle* 
gation  ought  not  to  be  made. 

If  an  issue  taken  on  a  prescription  by  defendant  goes  to  the 
whole  trespass,  such  issue  being  found  for  the  defendant,  the 
plaintiff  wil|  not  be  entitled  to  costs,  although  a  verdict  be 
found  for  him  on  the  general  issued. 

q  ViTiBU  ▼.  BIske,  iiEut,fi63. 


(S)  It  should  be  remarked,  however,  that  the  declaration  in  Smith 
V.  Kempe,  was  for  breaking  aod  entering  the  cloie  of  the  plaintiff, 
and  fishing  ia  the  free  fishery  of  the  plaintiff  tn  ike  said  close*  See. 
Cartbew's  Rep.  p^  285. 
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Common  cf  Fishery* 

A  common  of  fishery  is  a  right  of  fishing  in  common  with 
other  persons  in  a  stream  or  river,  the  soil  whereof  belongs  to 
a  third  person.  This  does  not  differ  in  any  respect  from  any 
other  ri^ht  of  common  %  and  trespass  will  not  lie  for  an  injury 
to  it«  A  person  having  common  of  fishery  in  another's  land^ 
cannot  cut'  the  grass  growing  on  the  bank« 

Under  ancient  deeds  recognising  a  right  in  the  owner  of  an 
estate  to  have  a  weir  across  a  river  for  taking  fish%  if  it  ap* 
pear  that  such  weir  was  heretofore  made  of  brushwood, 
through  which  the  fish  might  escape  into  the  upper  part  of 
the  river,  he  cannot  convert  it  into  a  stone  weir,  wnereoy  the 
possibility  of  escape  is  debarred,  except  in  times  of  extraor* 
dinary  flood. 

t  Salk.aa?.  t  Wc)dT.II«rBby,7EMt,l9S. 

•    13  H.  8.  p*  15.  U. 


(    7T9    ) 
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FRAUDS,  STATUTE  OF, 

Stai.  29  Car.  2.  c.  3.  entiiUd,  An  A^t/ar  Prevention 

of  Frauds  and  Perjuries. 

I.  Introduction.     The  firsts  second^  and  third  Sec* 
Uonsj  relating  to  parol  DemieeSj  Assignments^ 
and  Surrenders. 
II.  The  fourth  and  seventeenth  Sections^  relating  to 

Agreements. 
III.  The  fifth  and  sixth  Sections  j  relating  to  the  Exe^ 
cution  and  Revocation  of  Wills. 


I.  Introduction.  The  first  ^  second^  and  third  Sections^ 
relating  to  parol  Demises^  Assignments^  and 
Surrenders. 

iNTRODUCTlON.'^This  statute,  the  wise  provisions  of 
which  have  been  so  often  and  so  justly  commended  (1),  is 
supposed  to  have  been  the  joint  production  of  Sir  Matthew 
Hale,  Sir  F.  North,  and  Sir  Leoline  Jenkins,  an  eminent 
civilian*.    Sir  M.  Hale,  however,  died  a  few  months  before 

a  See  Gilb.  Eq.  R.  171.  and  Ld.  Keeper  Guiklfon]*c  Life,  p.  109. 


(1)  Lord  Nottingham  used  to  say  of  this  statute,  tliat  every  line 
of  it  was  worth  a  subsidy.  Ld.  Keeper  Guildford'b  Life  by  R. 
North,  p.  109.  See  altM>  Chaplin  v.  Rogers,  1  East,  194,  where 
Lord  Kenyon,  C.  J.  said,  '<  it  is  of  great  consequence  to  preserve 
uuimpaired  the  several  provisions  of  the  statute  of  frauds,  which  is 
one  of  the  wisest  laws  in  our  statute  book.^* 
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the  act  passed  into  a  law  (2) ;  and  this  circumstance  may 
possibly  account  for  the  inaccuracies,  which  have  been  dis- 
covered in  the  composition  **.  To  detail  all  the  clauses  of 
this  statute,  and  to  notice  the  construction  which  they  have 
received  in  a  variety  of  decisions,  would  far  exceed  the  li- 
mits prescribed  to  this  abridgment:  it  would,  indeed,  be  in 
a  great  measure  superfluous,  since  this  arduous  task  has 
been  already,  in  part,  performed  by  a  learned  gentleman, 
who  has  signified  an  intention  to  complete  his  valuable 
treatise  (3).  The  object  of  the  present  chapter  will  be 
merely  to  select  such  of  the  provisions  of  tne  statute  of 
frauds  as  fall  within  the  scope  of  this  work,  and  to  subjoin, 
in  a  regular  series,  the  cases  which  have  arisen,  and  the  deci« 
sions  thereon. 

1**  Section. — By  this  statute, /or  prevention  of  many  fraU" 
fiulent  practices ^  which  are  commonly  endeavoured  to  he  upheld 
hy  perjury^  and  subornation  of  perjury^  it  is  enacted,  that. 
All  leases,  estates,  interests  of  freehold,  or  terms  of  years, 
or  any  uncertain  interest  of,  in,  to,  or  out  of  any  mes- 
suages, manors,  lands,  tenements,  or  hereditaments,  made 
or  created  by  livery  and  seisin  only,  or  by  parol,  and  not 
put  in  writing,  and  signed  by  the  parties  so  making  or 
creating  the  same,  or  their  agents  thereunto  lawfully  au- 
thorized by  writing,  shall  have  the  force  and  effect  of  leases 
or  estates  at  will  only." 

£d  Section. — "  Except  all  leases  not  exceeding  the  term  of 
three  years  from  the  making  thereof,  whereupon  the  rent 
reserved  to  the  landlord,  during  such  term,  shall  amount 
unto  two-third  parts,  at  the  least,  of  the  full  improved 
"  value  of  the  thing  demised." 

Collecting  the  meaning  of  the  first  section',  by  aid  derived 

b  See  Doag.  S44.n.  c  Per  Cllenborongli,  C.J.  in  Crotby 

V.  Wadswortb,  6  JEatt,  609. 


(2)  Sir  M.  Hale  died  on  the  25th  of  December,  I676.  The  par- 
liament met  on  the  15th  February  following,  and  this  statute  re- 
ceived the  royal  assent  on  the  l6th  April,  1 677*  From  the  circum- 
stance of  this  statute  not  having  passed  until  after  the  death  of  Sir 
M.  Hale,  Lord  Mansfield  inferred,  that  it  could  not  have  been 
dniwn  by  him  ;  more  especially  as  the  bill  was  introduced  in  the 
usual  manner,  and  not  upon  any  reference  to  the  judges.  See 
Wyndham  v.  Chetwynd,  I  Burr.  418. 

(3)  See  a  Treatise  on  the  Statute  of  Frauds^  by  Wt  Roberts,  of 
Lincoln's  [no,  8vo.  1805. 
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from  the  language  and  terms  of  the  second,  and  the  except 
lion  therein  contained,  I  think,  that  the  leases,  &c.  meant 
to  be  vacated  by  the  first  section,  must  be  understood  as 
leases  of  the  Wee  kind  with  those  in  the  second  section,  but 
which  conveyed  a  larger  interest  to  the  party  than  for  a  term 
of  three  years,  and  such  also  as  were  made  under  a  rent  re- 
served  thereupon.  Hence,  where  the  plaintiff*  agreed  by 
parol,  with  the  defendant,  for  the  purchase  of  a  standing 
crop  of  mowing  grass,  then  growing  in  a  close  of  the  de- 
fendant's, for  a  certain  sum;  it  was  holden,  that  the  agree- 
ment was  not  a  lease,  estate,  interest  of  freehold,  or  term 
of  years,  "  or  an  uncertain  interest  of,  in,  to,  or  out  of 
lanas  created  by  parol,"  within  the  meaning  of  the  first 
section,  so  as  to  be  void  on  the  ground  of  not  having  been  m 
writing. 

In  an  action  for  the  breach  of  an  agreement,  whereby  the 
defendant  agreed  to  take  of  the  plaintiff  certain  premises  for 
15  years',  it  appeared,  by  the  evidence  of  an  attorney,  that 
he  nad  prepared  a  draft  of  a  lease,  which  he  had  sent  to  an 
attorney  on  the  part  of  the  defendant  for  perusal,  who  made 
some  alterations  in  it,  and  returned  it;  that  soon  after,  the 
defendant,  being  unable  to  perform  the  agreement,  applied 
to  the  plaintiff  to  cancel  it;  to  which  the  plaintiff  did  not 
object,  upon  beitig  indemnified  against  the  expense. which 
he  had  incurred ;  but  before  he  would  try  to  let  it  again,  he 
required  the  defendant  to  relinquish  the  agreement  by  writ- 
ing, whereupon  the  defendant  wrote  on  the  draft  of  the  lease 
as  follows :  "  I  hereby  request  Mr.  Shippey,  to  endeavour  to 
let  the  premises  to  some  other  person,  as  it  icill  be  inconve^ 
nient  to  me  to  perform  my  agreement  for  them,  and  for  so 
doing,  this  shall  be  a  sufficient  authority.  I.  Derrison."     The 
defendant  having  refused  to  make  any  compensation,  this 
action  was  brought.     It  was  admitted,  that  at  the  time  when 
the  agreement  for  the  lease  was  entered  into,  it  was  not  re- 
duced into  writing,  nor  "\vas   any  memorandum  made  or 
note  of  it.     It  was  objected,  thai  the  agreement  was  void 
by  the  statute  of  frauds ;    and  Hawkins  v.  Holmes,  1  P. 
Wms.  770.  was  cited.    But,  per  Lord  EUenborough,  C.  J. 
**  It  is  not  necessary  that  the  note  in  writing  should   be 
contemporaneous  with  the  agreement.    It  is  sufficient  if  it 
has  been  made  at  any  time,  and  adopted  by  the  party  after- 
wards; and  then  any  thing  under  the  hand  of  the  party,  ex- 
pressing that  he  had  entered  into  the  agreement,  will  satisfy 
the  statute,  which  was  only  intended  to  protect  persons  from 

d  S.  C.  c  Sbippey  t.  DerriMm,  s  £»p.  N.  P.  C^ 

J  90. 
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haying  parol  agreements  imposed  on  them.  In  this  case, 
the  indorsement  Ba3rs,  that  he  was  nnable  to  perform  the 
agreement  for  the  premises,  and  it  is  written  on  the  draft 
oi  the  lease  of  those  premises,  which  had  been  perused  and 
altered  by  his  own  attorney.  It  is  sufficient  with  respect  to 
the  case  from  Peere  Williams,  to  observe,  that  was  an 
agreement  purely  executory,  and  nothing  more  than  the  bare 
draft  of  the  lease,  which  was  not  signed  by  the  party." 

Any  uncertain  interest  in  land.']  The  defendant  had 
agreed',  by  parol,  that  the  plaintiff  should  have  the  liberty 
of  stacking  coals  upon  part  of  a  close  belonging  to  the  de- 
fendant, for  the  term  of  seven  years ;  and  that,  during  this 
term,  the  plaintiff  should  have  the  sole  use  of  that  part  of 
the  close  (4).  After  the  plaintiff  had,  pursuant  to  this 
agreement,  enjoyed  the  liberty  of  stacking  coals  for  three 
years,  the  defendant  locked  up  the  gate  of  the  close.  The 
question  was,  whether  this  agreement  was  good  for  seven 
years  ?  Lee,  C.  J.  and  Denison,  J.  were  of  opinion,  that  it 
was;  observing,  that  in  the  case  of  Webb  v.  Paternoster, 
Palm.  71.  it  was  laid  down,  that  the  grant  of  a  licence  to 
stack  hay  upon  land  did  not  amount  to  a  lease  of  the  land ; 
and,  although  it  was  said  in  that  case,  that  such  a  licence, 
provided  the  grant  were  for  a  time  certain,  was  irrevocable, 
yet  it  did  not  follow,  that  an  interest  in  the  land  did  thereby 
pass.  As  the  agreement,  in  the  present  case,  was  only  for 
an  easement,  and  not  for  an  interest  in  the  land,  it  did  not 
amount  to  a  lease ;  and,  consequently,  it  was,  notwithstand« 
ing  the  statute,  good  for  seven  years.  Foster,  J.  concurred 
in  opinion,  that  the  agreement  did  not  amount  to  a  lease ; 
but  he  inclined  to  be  of  opinion,  that  the  words  in  the  sta- 
tute, *^  any  uncertain  interest  in  land,"  extended  to  this 
agreement,  and,  consequently,  that  it  was  not  good  for  more 
than  three  years.  Lee,  C.  J.  and  Denison,  J.  were  of  opinion, 
that  these  words  related  only  to  interests,  which  are  uncertain 
as  to  the  time  of  their  duration.  After  consideration,  it  was 
holden,  that  the  agreement,  though  by  parol,  was  good  for 
seven  years. 

Shall  have  the  force  and  effect  of  leases  at  will  only.] 

f  Wood  V.  Lake,  S«y.  Rep.  3. 


(4)  From  a  MS.  note  of  this  case  it  appears,  that  the  considera- 
tion to  be  paid  by  the  plaintiff  for  the  liberty  of  stacking  the 
coals,  was  20s.  for  every  stack. 
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Notwithstaading  these  words,  a  lease  by  parol,  for  a  longer 
term  than  three  years,  will  eaure  as  a  tenancy  from  year  to 
year. 

In  an  action  against  a  tenant*,  for  double  rent,  for  hold- 
ing over  after  the  expiration  of  his  term,  and  a  regular  no- 
tice to  quit,  the  first  count  in  the  declaration  stated  a  hold- 
ing under  a  certain  term,  determinable  on  the  12th  of  May 
then  last  past ;  and  other  counts  stated  a  holding^  from 
year  to  year,  determinable  on  the  same  day*  It  appeared 
m  evidence,  that  the  defendant  had  held  the  premises  foe 
two  or  three  years,  under  a  parol  demise  for  twenty-one 
years  from  the  day  mentioned,  to  which  the  notice  to  quit 
referred.  It  was  contended  at  the  trial,  that  the  holaiiM[ 
should  have  been  stated  according  to  the  legal  operation  m 
it,  as  a  tenancy  at  will ;  and,  as  there  was  not  any  count 
adapted  to  that  statement,  the  plaintiff  ought  to  be  non- 
suited. Rooke,  J.  however,  considering  that  it  amounted 
to  a  tenancy  from  year  to  year,  overruled  the  objection,  and 
the  plaintiff  obtained  a  verdict.  On  motion  to  set  aside  the 
verdict,  on  the  ground  of  a  misdirection.  Lord  Kenyon,  C.  J. 
said,  that  the  direction  was  right,  for  such  holding  now 
operates  as  a  tenancy  from  year  to  year.  The  meaning  of 
the  statute  was,  that  such  an  agreement  should  not  operate 
as  a  term ;  but  what  was  then  considered  as  a  tenancy  at  will 
has  since  been  properly  construed  to  enure  as  a  tenancy  from 
year  to  year. 

If  a  landlord  lease  for  seven  years  by  parol ^,  and  agree 
that  the  tenant  shall  enter  at  Lady  Day  and  quit  at  Candle- 
mas, though  the  lease  be  void  by  the  statute  of  frauds,  as  to 
the  duration  of  the  term,  the  tenant  holds  under 'the  terms 
of  the  lease  in  other  respects,  and,  therefore,  the  landlord 
can  only  put  an  end  to  the  tenancy  at  Candlemas. 

3rd  Section, — "  And,  moreover,  that  no  leases,  estates,  or 
interests,  either  of  freehold,  or  terms  of  years,  or  any  un- 
certain interest,  not  being  copyholH  or  customary  interest 
of,  in,  to,  or  out  of  any  messuas:es,  manors,  lands,  tene- 
ments, or  hereditaments,  shall  be  assigned,  granted,  or 
"  surrendered,  unless  it  be  by  deed,  or  npte  in  writings 
"  signed  by  the  party  so  assigning,  granting,  or  surrendering 
**  the  same,  or  their  agents  thereunto  lawfully  authorized  by 
**  writing,  or  by  act  and  operation  of  law." 

The  mere  cancelling  in  fact  of  a  lease*  cannot  be  consi- 


C  Clayton  r.  Blakey,  9  T.  R.  3.  i  Roe  d.  E.  Berkeley  t.  Abp.  of  York> 

h  Doe  d.  Rif  ge  t.  Bell,  5  T.  R.  471.  0  But,  86. 
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dered  as  either  a  deed  or  note  in  writing  within  the  meaning 
of  this  clause,  and,  consequently,  will  not  be  a  surrender. 
A  parol  assignment  of  a  lease  from  year  to  year  is  void  under 
this  claused 


n.  Fourth  and  Seventeenth  Sections  relating  to  Agree-^ 

meJits. 

Ath  Section. — "No  action  shall  be  brought  whereby  to 
charge  any  executor  or  administrator,  upon  any  special 
promise,  to  answer  damages  out  of  his  own  estate ;  or  to 
charge  the  defendant  upon  any  special  promise  to  answer 
for  the  3ebt,'defaurt,  or  miscarriage,  of  another  person ;  or, 
to  charge  any  per^n,  upon  any  agreement  made  upon 
consideration  of  marriage ;  or  upon  any  contract  or  sale 
of  lands,  tenements,  or  hereditaments,  or  any  interest  in 
or  concerning  them ;  or  upon  any  agreement  that  is  not  to 
be  performed  within  the  space  of  one  year  from  the  making 
thereof,  unless  the  agreement  upon  wnich  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall 
be  in  writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him  lawfully 
authorized."      \--  J      « »         .  -    ^  - 

It  will  be  proper  to  remark,  that  this  section  was  intended 
for  the  relief  of  personal  representatives  and  others,  and  it 
was  not  tltereby  intended  that  they  should  be  charged  fur- 
ther or  otherwise  than  by  common  law  they  were  chargeable* 
Before  the  statute,  a  promise  made,  with  reference  to  any  of 
the  subjects  mentioned  in  this  section,  would  not  have  made 
the  party  promising  liable,  unless  such  promise  had  been 
founded  on  a  sufficient  consideration ^  The  same  rule  holds 
since  the  statute,  with  this  addition,  that  such  promise,  and 
the  consideration"  on  which  it  is  founded,  must  be  in  writ- 
ing, and  signed  by  the  party  to  be  charged,  or  his  agent  If 
an  action  is  brought  for  the  non-performance  of  the  promise, 
it  is  not  necessary  that  it  should  be  stated  in  the  declaration", 
that  the  agreement  was  in  writing;  it  will  be  sufficient  for 
the  plaintiff  to  produce  a  written  agreement  in  evidence  at 

k  Botiiii":  T.  Martin,  Sitssrx  Lent  Afs.  m  Wain  v.  WaHters,  5  Eattt,  10. 

1S06,  coritm  Sir  A.  M'Donald,  C.  B.  n  Anon.  Salk.  5ig.  3  Burr.  I89O.  per 

1  Camp.  N  P.  C.  318.  Yates,  J.,  S.  P. 
1   Barrdl  T.Trusscll,  4  Taoot.  117. 
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ttie  trial  (5) ;  but  if  such  agi'eement  be  pleaded  in  bat*  (Df 
Another  action,  it  must  be  ^hewn  on  the  face  of  the  plea, 
that  it  was  in  writing ;  for,  otherwise,  it  would  not  appear 
that  it  was  an  agreement  whereon  an  action  might  be  main- 
tained*. 

• 

Having  premised  that  the  preceding  remarks  apply  to  each 
of  the  clauses  in  this  section,  and  that  they  are  introduced 
in  this  place  for  the  sake  of  avoiding  repetition,  I  shall  pro- 
ceed to  consider  the  several  clauses  separately. 

No  action  shall  be  brought  to  charge  any  executor  or  admU 
nistrator  upon  any  special  promise,  to  answer  damages  out  of 
his  own  estateJ]  The  leading  case  on  this  clauise  is  that  of 
Rann  v.  Hughe^ :  in  that  case  it  was  stated  in  the  declara* 
tionP,  '*  that  disputes  had  arisen  between  the  testatrix  and 
the  intestate,  which  had  been  referred  to  arbitration ;  that 
the  arbitrators  awarded,  that  the  intestate  should  pay  to  the 
testatrix  a  certain  sum  of  money  on  a  day  appointed ;  that 
afterwards  the  intestate  died,  possessed  or  effects  sufficient 
to  pay  the  sum  awarded ;  that  at  the  time  of  the  death  of 
the  testatrix,  the  sum  awarded  remained  unpaid^  by  reason 
of  which,  the  defendant,  as  administratrix,  became  liable  to 
pay  the  plaintifi's  as  executors  the  said  sum,  and  being  so 
liable,  the  defendant  (not  saying  as  administratrix)  in  consi- 
deration thereof,  promised  to  pay  the  same.  Pleas.  1.  Non 
Assumpsit  2.  Plene  administravit  3.  An  butstanding  debt 
on  bond,  and  plene  administravit  praeten  The  replication 
took  issue  on  all  the  pleas.  Verdict  for  the  plaintiffs  on  the 
first  issue,  and  damages  assessed :  on  the  other  issues,  for  the 
defendant  The  plamtifi's  entered  judgment  for  the  damages 
assessed  and  costs,  against  the  defendant  generally.  On  a 
writ  of  error  in  the  Exghequer  Chamber,  it  was  assigned  for 
error,  that  the  <lefendant  was  impleaded  as  administratrix  of 
the  int^tate,  yet  judgment  was  given  against  her  generally^ 
and  without  any  regard  to  her  having  goods  of  the  intestate 
in  her  hands  to  be  administered.  The  Court  of  Exchequer 
Chamber  reversed  the  judgment  Upon  a  writ  of  error 
from  this  judgment,  in  the  House  of  Lords,  the  following 

o  Ctse  T.  Barber,  T.  tUym.  450.  Mary  Hughes  v.  liabella  Hugbei, 

p  Rann   and    another,   executora    of       administratrixof  John  Hughes. 

(5)  A  plea  of  tender  to  the  action  will  supersede  the  necessity 
^  this  proof;  for  by  payment  of  money  into  court  upon  that  plea, 
the  defendant  admits  the  cause  of  action.  Middleton  v.  Brewer, 
Peake's  N.  P.  C.  15. 

Toil.  II«  K 
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question  was  put  to  the  judges:  Whether  sufficient  matter 
appeared  upon  the  declaration  lo  warrant,  after  verdict,  the 
judgment  entered  up  against  the  defendant  in  error  in  her 
personal  capacity  *>  ?  Skyniier,  C.  B,  delivered  the  unanimous, 
opinion  of  the  judges,  1.  That  there  was  not  a  sufficient 
consideration  to  support  this  demand,  as  a  personal  demand 
against  the  defendant;  inasmuch  as  the  defendant  did  not 
derive  any  advantage  from  the  promise,  for  it  was  a  promise 
generally  to  pay  upon  request,  what  she  was  liable  to  pay 
upon  request  in  another  right,  and  the  promise  was  not 
founded  on  any  consideration  of  forbearance  or  the  like, 
which  might  have  supported  it.  2.  That  the  promise  not 
being  founded  on  any  consideration,  the  circumstance  of  its 
being  in  writing  (which  mi^ht  be  presumed  after  verdict) 
would  not  assist  the  case ;  for,  ^y  the  law  of  England,  an 
agreement  merely  written,  and  not  being  a  specialty,  required 
a  consideration.  3.  That  the  statute  of  frauds  liad  not  taken 
away  the  necessity  of  a  consideration ;  for  that  statute  wag 
made  for  the  relief  of  personal  representatives,  and  did  not 
intend  to  charge  them  further,  than  by  common  law  they 
were  chargeable. 

Or  to  charge  the  defendant  upon  any  special  promise  to 
answer  for  the  debt,  dcfavUy  or  miscarriage  of  another  per  son  J\ 
In  order  to  bring  a  case  within  this  clause  of  the  statute,  it 
is  essentially  necessary  that  the  person,  on  whose  behalf  the 
promise  is  made,  should  be  liable,  as  well  as  the  promiser, 
or,  as  it  is  sometimes  expressed,  (though  the  propriety  of  the 
expression  has  been  questioned)  ((5)  that  the  promise  should 
be  collateral,  and  not  original.  This  distinction  will  be  illus-  . 
trated  by  the  following  cases,  which  are  arranged  under  two 
divisions ;  first,  cases  within  the  statute ;  secondly,  cases  not 
within  the  statute. 

1.  Cases  within  the  2 J  Clause  of  the  4th  Section. — In  au 
tiction  upon  the  case,  the  plaintiff  declared,  that  the  de- 
fendant, in  consideration  that  the  plaintiff  would  let  his  geld- 
ing out  to  hire  to  J.  S,',  promised  the  plaintiff  that  J.  S. 
should  redeliver  the  gelding,  but  that  J.  S.  never  did  rede- 
liver him.  It  was  objected,  that  the  plaintiff  had  not  any 
remedy  against  the  party  upon  the  contract,   for  not  re- 

*i  D.  p.  14  May,  1778.  4  Bro,  P.  C.    r  Buckmyr  ▼.  Darnall,    Ld.    Raym. 
p.'37.  Tomlin's  cd.  7  T.  R.  350.  n.  1085.  Salk.37.  B.R.  r>Mod.348.S.C. 

(6)  "  Many  of  the  doubts  upon  this  statute  have  arisen  from 
making  use  of  the  word  colluterali  which  is  not  a  word  used  in  tlie 
i^hituteV*     Bull.  N.  P.  231. 
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aellvering  the  gelding,  except  by  an  action  of  trover  upon 
the  subsequent  tOrt,  in  case  of  demand  and  refusal ;  and, 
therefore,  as  such  remedy  accrued  from  a  wrong,  subsequent 
to  the  contract,  the  present  case  was  not  within  the  noeaning 
of  the  statute ;  but  the  court  Overruled  the  objection,  observ- 
ing, that  the  party  was  also  liable  in  detinue  upon  the  original 
delivery  or  bailment,  the  bailment  having  been  &uch  as  in  its 
nature  required  a  redelivery ;  and  if  tlie  bailee  will  not  re- 
deliver the  thing  bailed,  the  only  adequate  remedy  is  an 
action  of  detinue  against  the  bailee ;  consequently,  this  pro- 
mise of  the  defendant's,  that  J.  S.  should  redeliver  the  horse 
bailed,  for  which  there  was  a  reniedy  against  J,  S.  upon  the 
bailment,  was  a  collateral  promise,  and,  therefore,  a  promise 
to  answer  for  the  act  and  defiiult  of  another,  within  the  statute^ 

The  defendant,  in  consideration  that  the  plaintiff  would 
not  sue  J.  S.',  promised  to  pay  the  plaintiff  the  money  due 
from  J.  S. ;  this  was  holden  to  be  within  the  statute,  for  there 
was  not  any  consideration  stated  for  which  the  plaintiff  had 
promised  not  to  sue,  and  if  there  had,  J.  S.  could  not  have 
availed  himself  of  this  agreement  between  the  defendant  and 
'  plaintiff,  but  the  debt  would  still  have  subsisted,  and,  conse- 
quently, the  promise  was  collateral. 

J.  S.  was  indebted  to  the  plaintiff  in  a  sum  df  money*,  for 
the  recovery  of  which  the  plaintiff  had  commenced  an  action ; 
whereupon  the  defendant,  in  consideration  that  the  plaintiff 
would  stay  his  action  against  J.  S.,  promised  to  pay  the  plain** 
tiff  the  money  owing  to  him  by  J.  S.  This  was  holaen  to 
be  clearly  within  the  statute ;  on  the  ground  that  there  was 
a  debt  of  another  still  subsisting,  and  a  promise  to  pay  it 

An  opinion  formerly  prevailed^  that,  in  order  to  bring  a 
case  within  the  statute^  it  was  necessary  that  there  should 
he  an  existing  debt  owin^  frdm  the  person  on  whose  behalf 
the  undertaking  was  made,  at  the  time  of  such  undertaking. 
Hence,  a  promise  on  the  behalf  of  another,  for  the  payment 
of  the  priiie  of  goods,  before  the  delivery  of  such  goods,  was 
holden  not  within  the  statute ;  because  at  the  time  of  the 
promise  there  was  not  any  debt*^  (7)*  But  this  distinction  was 
overruled  in  the  following  cases. 

ft  Rotbery  ▼.  Carry,  BuU.  19. P.  SSI.       u  Mawbrc)^  t.  Canuingham,  siUingt 
t  Fiih  V.  HttUbinson,  s  Wila.  94.  ufier  H.  T.  1773,  cited  in  Jones  v. 

Cooper,  Cow  p.  328. 
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(7)  In  Legge  v.  Gibson,  B.  R.  T.  29  G.  3.  MS.  Buller,  J.  said, 
that  he  had  always  been  of  opinion  that  Ld.  Mansfield's  doctrine 
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In  an  action  for  goods  sold  and  delivered',  ii  appeared  lii 
evidence,  that  the  goods  in  question  had  been  dehvered  to 
J.  S.  in  consequence  of  a  parol  promise  by  the  defendant  to 
the  plaintiff  in  thfese  words,  "  /  will  pay  yon,  if  J.  S.  will 
not/*  J.  S.  was  entered  as  the  debtor  in  the  plaintiff's  books* 
The  court  were  of  opinion,  that  this  promise  by  the  defend- 
ant was  a  collateral  undertaking  within  the  statute. 

The  defendant  had  asked  MJ  (one  of  the  plaintiffs)  whe- 
ther he  was  willing  to  serve  J.  S.  with  goods?  M.  answered, 
that  he  did  not  know  J.  S. ;  to  which  the  defendant  replied, 
if  you  do  not  know  him^  you  know  me,  and  I  will  see  you  paid. 
M.  then  said,  he  would  serve  him ;  to  which  the  defendant 
answered,  "  he  is  a  cood  chap ;  but  I  will  see  you  paid  J* 
A  letter  was  afterwards  received  by  the  plaintiffs  from  J.  S. 
containingpan  order  for  certain  goods,  which  were  afterwards 
sent  to  him.  The  plaintiffs  made  J.  S.  the  debtor  for  these 
goods  in  their  books ;  J.  S.  having  refused  to  pay  for  the 
goods,  an  action  for  goods  sold  and  delivered  was  brought 
against  the  defendant  The  court  held,  that  the  case  wa» 
within  the  statute,  there  not  having  been  any  promise  in 
writing,  and  gave  judgment  for  the  defendant;  BuUer,  J.  ob-  * 
serving,  that  the  general  rule  now  was,  that  if  the  person  for 
whose  use  the  goods  are  furnished  be  liable^  any  other  promise 
by  a  third  person  to  pay  that  debt  must  be  in  writing. 

The  plaintiff,  a  woollen-draper  in  London*,  employed  a 
rider  to  receive  orders  from  his  customers  in  the  country. 
The  defendant,  meeting  with  the  rider  at  Deal,  desired  him 
to  write  to  the  plaintiff,  to  request  him  to  supply  the  de- 
fendant's son  (wno  traded  to  the  West  Indies)  with  whatever 
goods  he  might  want,  on  his^  the  defendant's  credit:  and  at 
the  same  time  said,  "  use  my  son  well,  charge  him  as  low  ha 
possible,  and  /  will  be  bound  for  the  payment  of  the  money, 
as  far  as  800/.  or  IQPO/."    I'he  rider  accordingly  wrote  ta 


X  Jones  T.Cooper,  Cowp.997.  z  Andenon  t.  Hayman,  l  H.  Bl.  I9#«. 

y  Matson  and  another  ¥.  Wharam, 
3  T.  R.  80. 


in  Cunningham  v.  Mowbray  was  right  and  warranted  by  the  statute ; 
because  in  these  cases,  when  a  third  person  is  called  in,  the  real 
meaning  is,  that  the  party  will  not  trust  the  person  first  applying, 
and  gives  credit  to  the  last ;  that  Lord  Mansfield's  distinction  be* 
tween  a  promise  made  at  the  time  and  afterwards  was  sound.  This 
case  had  been  orerrulad,  but  he  had  seen  no  reason  to  alter  hia 
opinion,'* 
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the  plamtiflf  the  following  letter :  **  Mr.  Hayman  of  this  town 
**  says,  his  son  will  call  on  you,  and  leave  orders ;  and  he 
"  has  promised  me  to  see  you  paid,  if  it  amounts  to  1000/« 
**  N.  B.  If  deal  for  twelve  months'  credit,  and  pay  in  six  or 
*^  eight  months,  expects  discount  in  proportion.'  Soon  after 
the  son  received  goods  from  the  plaintiff  to  the  amount  of 
800/.,  which  were  delivered  to  him  in  consequence  of  the 
before-mentioned  engagement  of  the  fiather.  The  son  was 
debited  in  the  plaintiff* s  books,  and  having  been  applied  to 
for  payment,  wrote  the  following  answer  to  the  plaintiff: 
**  In  answer  to  your  letter  I  can  only  say,  that  I  understand 
your  credit  for  the  goods  was  twelve  months,  which  was 
also  mentioned  by  your  rider  to  my  father :  I  shall,  at  this 
**  rate,  make  you  remittances  for  the  different  parcels  as  they 
**  become  due."  The  son  afterwards  became  a  bankrupt, 
and  this  action  was  brought  against  the  father,  to  recover  the 
value  of  the  goods.  Heath,  J.  (who  tried  the  cause)  directed 
the  jury  to  consider,  whether  the  plaintiff  gave  credit  to  the 
defendant  alone,  or  to  him  tot^ether  u>ith  his  ^on;  -  that  in  the 
former  case  they  should  fmd  a  verdict  for  the  plaintiff;  in 
the  latter,  for  the  defendant;  being  of  opinion,  that  if  any 
credit  was  given  to  the  son,  the  promise  of  the  defendant, 
not  being  in  writing,  was  void  by  the  statute.  A  verdict 
was  found  for  the  defendant,  and  a  rule  was  obtained  to  set 
it  aside ;  which  the  court  afterwards  discharged,  being  clearly  ^ 
of  opinion,  that  this  promise,  not  being  in  writing,  was  void 
by  the  statute,  as  it  appeared  from  the  letter  of  Hayman^ 
the  son,  that  credit  was  given  to  him  as  well  as  to  the  de* 
fendant 

Where  a  parol  agreement  is  entered  into  for  the  payment 
of  the  debt*,  or  part  of  the  debt  of  another  person,  and  also» 
for  the  performance  of  some  other  act,  the  promise  to  per* 
form  which  would  not  of  itself  be  required  to  be  in  writmg, 
an  action  cannot  be  maintained  on  such  agreement ;  because 
the  agreement  being  entire,  it  is  incapable  of  separation,  sa 
as  to  enable  the  plaintiff  to  recover  on  one  part  alone« 

J.  S.  being  indebted  to  several  pers(His\  and  among  others 
to  the  plaintiff  (who  had  incurred  considerable  expenses  in 
law  proceedings  against  J.  S.  for  the  recovery  of  nis  debt)^ 
and  a  proposal  having  been  made,  at  a  meeting  of  the  credi- 
tors,  that  they  should  receive  a  composition  of  10^.  in  the 
pound;  all  the  creditors  consented  to  take  it  except  the 
plaintiff,  who  refused  to  consent,  unless  the  law  expenses 

•  Laittgtou  T.  Clarke,  s  W.  &  M.  Cbater  v.  Bedutt,  7  T.  R.  30 1 . 

C.  ft.  9  VcAte*  s^a^ 
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before  mentioned  were  also  paid;  whereupon  the  defendant 
promised  to  pay  those  expenses,  and  to  accept  bills  drawn 
bv  the  plaintiff  on  him  to  the  amount  of  the  composition. 
T^he  plaintiff  accordingly  drew  bills  on  the  defendant  to  that 
amount,  which  he  accepted  and  paid;  but  the  defendant 
having  refused  to  pay  the  law  expenses,  the  plaintiff  paid 
them  to  his  own  attorney,  and  then  brought  an  action  against 
the  defendant,  declaring  on  the  special  agreement,  and  also 
for  money  paid:  it  was  holden,  1st,  That  the  agreement, 
being  by  parol^  the  plaintiff  could  not  recover  on  the  special 
count;  for,  though  the  agreement  was  to  do  something  be^ 
yond  payment  of  part  pf  the  debt  of  another,  yet,  being  en* 
tire,  the  plaintiff  could  not  separate  it,  and  recover  on  one 
part  only.  ?dly.  That  the  plaintiff  could  not  recover  on  the 
count  for  money  paid;  because,  in  order  to  support  that 
count,  there  should  have  been  evidence  of  the  plaintiff  hav-; 
ing  paid  a  sum  of  money  which  defendant  was  bound  to  pay; 
whereas  here  the  plaintif}*,  not  the  defendant,  was  bound  to 
pay  the  law  expenses. 

2.  Cases  not  xcithin  the  2d  clause  of  the  4th  section.-^An 
action  having  been  brought  against  the  defendant,  an  attor* 
ney,  and  two  others,'  for  appearing  for  the  plaintiff  without 
a  warrant,  the  record  was  carried  down  to  be  tried  at  the 
^ssizes*^,  when  the  defendant  prpmised,  in  consideration  that 
the  plaintifi*  would  not  further  prosecute  the  action,  defend- 
ant would  pay  10/.  and  costs  oi  suit  In  an  action  on  this 
promise,  the  question  was,  whether  this  was  a  promise  within 
the  statute;  and  it  was  holden,  that  it  was  not;  as  not  being 
a  promise  to  pay  the  debt  of  another,  but  to.  pay  the  party'a 
own  debt. 

A.,  the  plaintiff  *s  testator**,  brought  an  action  of  assault 
and  battery  against  J.  S.;  the  cause  being  at  issue,  the  record 
entered,  and  just  coming  on  to  be  tried,  the  defendant,  in 
consideration  that  A.  would  withdraw  the  record,  promised 
to  pay  him  a  sum  of  money,  and  the  costs  to  that  time; 
whereupon  A.  withdrew  his  record;  A.  died:  the  plaintiff, 
his  executor,  brought  thi^  action  uppn  th^  special  promise 
of  defendant.  The  defendant  pleaded  the  statute  of  frauds^ 
viz.  that  tdere  was  not  any  agreement  in  -writing,  touching 
the  promise.  On  demurrer,  the  court  gave  judgment  for  the 
plaintif}';  being  of  opinion,  that  this  promise  was  not  within 
the  statute;  that  it  was  an  original  promise  sufficient  to 
found  an  assumpsit  against  the  defendant;  that  it  was  a  lien 
^pon  the  defendant,  and  upon  him  only;  that  J.  S.  was  not 

c  Stephens  T.  Squire,  5  Mod.  205.        d  Read  r.  Naihy  i  WiU*  305;. 
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a  debtor;  the  cause  was  not  tried;  it  did  not  appear  that  J. 
S.  had  been  guilty  of  any  default  or  miscarriage;  there  might 
have  been  a  verdict  for  him,  if  the  cause  had  been  tried; 
J.  S.  never  was  liable  to  the  particular  debt,  damages,  or 
costs;  that  the  true  difference  was  between  an  original  pro- 
raise,  and  a  collateral  promise;  the  fornder  promise  was  not 
within  the  statute,  the  latter  was. 

Iti  an  action  of  indebitatus  assumpsit^  for  money  laid  oul 
to  the  use  of  defendant*,  by  the  plaintiff,  at  the  request  of 
the  defendant;  the  evidence  was,  that  one  D.  coming  to  the 
plaintiff,  by  the  defendant's  order,  for  money  to  pay  some 
workmen,  who  had  been  employed  in  the  garden  of  J.  S.,  the 
infant  grandson  of  defendant,  tlie  plaintiff  refused  to  pay  the 
money,  unless  the  defendant  would  sign  a  receipt.  Where- 
upon the  defendant  wrote  the  following  note,  viz.  "  This  is  to 
certify,  that  it  is  my  request  that  you  pay  to  Mr.  D.  on  the 
account  of  J.  S.,  for  the  workmen's  use,  the  sum  of  «£  ;'* 

signed  by  the  defendant.  It  was  objected,  that  this  was  evi- 
dence only  of  a  collateral  security,  and  not  of  a  debt  from  the 
defendant  But  per  cur.  the  money  was  manifestly  advanced 
on  the  defendant's  credit,  and  its  being  on  account  of  the  de- 
fendant's grandson,  an  infant,  is  a  matter  merely  between  the 
defendant  and  the  infant.  The  defendant  is  the  debtor  to 
the  plaintiff:  the  objection  arises  from  an  ambiguous  use  of 
the  term  collateral  promise;  by  which  the  defendant  must 
mean  a  special  undertaking  upon  a  special  contingency;  as, 
if  such  a  one  does  not  pay,  I  will,  it  is  also  applied  to  a 
joint  undertaking,  which  is  joint  and  several,  and  is  called 
■  collateral  as  between  the  two  debtors,  but  is  original  in  eacH 
of  them  as  to  the  creditor;  so  in  this  case,  there  is  an  original 
undertaking  by  the  defendant,  though,  perhaps,  she  may  un-» 
dertake  this  as  security  for  her  grandson,  as  between  him  and 
her.  The  defendant  is  the  only  original  debtor;  for  the  in-i 
ifant  never  could  be  liable,    * 

A.,  being  indebted  to  the  plaintiff  for  the  rent  of  a  duell- 
ing house',  in  arrear  for  three  quarters  of  a  year,  and  becom- 
ing insolvent,  made  a  bill  of  sale  of  all  his  goods  in  the  house, 
to  the  defendant  Leaper,  in  trust,  to  be  sold  by  him  as 
broker,  for  the  benefit  of  A.'s  creditors;  defendant  accord- 
ingly advertised  a  sale:  on  the  morning  of  the  sale,  and 
while  the  defendant  was  in  possession  of  the  goods  upon  the 

1  premises,  the  plaintiff  (the  landlord)  came  there  to  distrain 
or  his  rent;    whereupon  the  defendant,  in  consideration 

•  Harris  y.  Huntbach,  i  Burr.  373.        9  Burr.  1S86.  S.  C.  recogniaed  b^ 
and  MSS.  Ellenborouij^b,  C.  J.  and  Grose,  J.  ii^ 

f  WiUiaoBi  ▼.  Lemper^  9  Wils.  a08.        Castliny  t.  Aubart,  9  Bast,  92$. 
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that  the  plaintiff  would  not  distrain,  promised  to  pay  tba 
plaintiff  the  rent  in  arrear.  Upon  this  promise  of  the  d^ 
lendant  an  action  was  brought,  and  the  question  was,  whe^ 
ther  the  promise  was  within  the  statute.  It  was  holden,  that 
it  ^aii  not  (8). 

The  case  of  Keat  v.  Temple,  1  Bos.  &  Pul.  168.  where  a 
question  arose  on  the  clause  of  the  statute  now  under  con^ 
pideration,  is  omitted  on  account  of  its  special  circumstances. 

The  plaintiff,  who  was  the  broker  of  J.  S.',  having  policies 

g  CastliD^  ▼.  Attbert,  2  East,  335. 


(8)  It  is  exti'emely  difiicalt  to  collect  from  the  reports  the  pre* 
cise  ground  on  which  this  case  was  decided.  Lord  Mansfield,  C.  J* 
and  Wilnaot,  J.  seem  to  have  founded  their  opinions  on  a  supposi- 
tion, that  the  plaintiff  had  actually  distrained  and  was  in  posses- 
sion of  the  goods  at  the  tinae  when  the  promise  was  made;  but  the 
fact  was,  that  the  plaintiff  was  not  in  possession,  (see  2  Wils.  308.) 
he  had  merely  given  notice  to  distrain.  (See  the  re-mark  of  Law- 
fence,  J .  2  East,  330.)  Yates,  J.  argued  upon  the  ground  of  the  de- 
fendant being  in  possession,  and  seems  to  have  thought  that  the 
defendant  derived  an  advantage  from  the  plaintiff's  pennittin^  him 
to  proceed  in  the  sale  of  the  goods;  and  that  this  was  an  original 
consideration  to  the  defendant.  Aston,  J.  considered  the  goods  as 
the  only  debtor;  and  consequently  that  the  promise  w^s  not  a  pro- 
mise to  pay  the  debt  of  the  tenant.  Such  is  the  report  of  this  de- 
cision; but,  whatever  may  have  been  the  grpunds  on  which  it  pro- 
ceeded, the  case  has  since  been  recognized.  In  assumpsit  for  the 
repair  of  a  carriage,  it  appeared  that  the  carriage  had  been  bought 
by  J.  S.  but  had  been  sent  to  be  repaired  by  the  defendant.  When 
the  repairs  were  done,  the  defendant  directed  the  plaintiff  to  pack 
up  the  carriage,  and  send  it  on  board  ship.  LTpon  the  plaintiff's 
inquiring  who  was  to  pay  for  the  repairs,  the  defendant  said,  as  he 
had  sent  the  carriage,  he  would  pay  for  the  repairs.  Accordingly 
the  carriage  was  packed  up  and  sent  on  board  ship,  and  a  bill  made 
out  and  delivered  to  the  defendant.  It  was  contended,  on  the  part 
of  the  defendant,  that  the  undertaking  ought  to  have  been  in  writ- 
ing; but,  yer  Lord  Eldon,  C.  J.  in  general  cases  to  make  a  peraon 
liable  for  goods  delivered  to  another,  there  must  be  either  an  ori- 
ginal undertaking  by  hi^,  so  th(\t  the  credit  was  given  solely  tO| 
him ;  or  there  must  be  a  note  in  writing.  There  may,  however,  be 
cases  where  this  rule  does  not  apply :  y  a  person  obtains  j>ossessi<m 
ofgoodsy  Qft  which  the  landlord  has  a  right  to  distrain  for  rent^  and 
he  promises  to  pay  the  rent^  though  it  is  dearly  the  debt  ofanother^ 
yet  a  note  m  writing  is  not  necessary.  That  applies  precisely  to  the 
present  case.  The  plaintiff  had,  to  a  certain  extent,  a  lieri  on  the 
carriage,  and  he  parted  with  it  on  the  defendants  promise  to  pay. 
This  takes  the  case  out  of  the  statute.  Houlditch  v«  Milne,  3  Esp. 
N.  P.  C.  86. 
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of  assurance  of  great  value  in  his  hands,  belonging  to  J*  S.» 
accepted  several  bills  for  the  accommodation  of  J.  S.  A  loss 
having  happened  on  the  policies,  which  the  underwriters 
had  agreea  to  pay,  but  which  J.  S.  could  not  receive  with- 
out having  the  policies  to  produce,  the  plaintiff  was  applied 
to,  to  give  them  up  for  that  purpose  to  the  defendant,  into 
whose  hands  J.  S.  had  at  that  time  transferred  the  manage* 
ment  of  his  insurance  concerns.    Some  of  the  plaintiff's  ac* 
ceptances  being  then  outstanding,  (and  particularly  an  ac* 
ceptance  on  a  bill  in  the  hands  of  J.  N.)  upon  which  writs 
had  been  sued  out  (though  not  then  executed)  against  J.  S. 
as  drawer,  and  the  plaintiff  as  acceptor,  the  plaintiff  refused 
to  deliver  up  ^he  piolicies,  they  being  the  only  securities  he 
had  against  his  acceptances,  without  an  indemnity;  where- 
upon it  was  verbally  agreed  between  plaintiff,  defendant,  and 
J.  S.,  that  the  defendant,  upon  the  policies  bein^  made  over 
to  him,  should  pay  the  amount  of  the  bill  in  the  hands  of 
J.  N.,  with  the  costs  incurred,  and  should  lodge  money  in 
a  banker  s  hands  for  the  satisfaction  of  the  remainder  of  the 
acceptances  as  they  became  due.     In  pursuance  of  this 
agreonent,  the  defendant  paid  into  the  banker^s  hands  the 
sum  agreed  on,  and  the  plaintiff  delivered  up  the  policies 
to  the  defendant    The  defendant  received  from  the  under* 
writetB  the  amount  of  their  subscriptions,  fitr  exceeding  die 
sum  in  dispute;  but  refused  to  pay  the  debt  and  costs  on  the 
bill  in  J.  N.'s  hands ;  in  consequence  of  which  refusal,  the 
plaintiff  was  arrested  at  the  suit  of  J.  N.    Upon  this  the 
plaintiff  brought  an  action  against  the  defendant,  declaring 
upon  the  special  agreement,  and  also  for  money  had  and  re* 
ceived.    The  question  was,  whether  the  promise  of  the  de- 
fendant to  pay  the  sum  due  from  J.  S.  for  the  debt  and  costs, 
on  having  the  policies  of  assurance  delivered  to  him,  was 
within  the  statute!^    The  court  were  of  opinion,  that  it  was 
not;  Lawrence,  J.  observing,  that  this  was  to  be  considered 
as  a  purchase  by  the  defendant  of  the  plaintiff's  interest  in 
the  policies.    It  was  not  a  bare  promise  to  the  creditor  to 
pay  the  debt  of  another  due  to  him,  but  a  promise  by  the  de- 
fendant to  pay  wh^t  the  plaintiff  would  be  liable  to  pay,  if 
the  plaintiff  would  furnish  him  with  the  means  of  doing  it. 
And  p>er  Le  Blanc,  J.  **  This  is  a  case  where  one  man,  havii^ 
a  fund  in  his  hands,  which  was  adequate  to  the  dischanze  of 
certain  incumbrances,  another  party  undertook,  that  if  the 
fund  were  delivered  up  to  him,  he  would  take  it  with  the 
incumbrances:  this,  tnerefore,  has  not  any  relation  to  the 
statute  of  frauds." 

To  an  action  of  assumpsit  for  not  replacing  some  bank 
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nuitiefeS  the  produce  of  which  had  been  paid  by  the  phdntHT 
to  tb^  defendant,  on  his  undertaking  to  replace  the  same 
Within  a  certain  time ;  the  defence  was,  that  the  defendant 
being  indebted  to  the  plaintiff,  as  stated  in  the  declaration, 
and  also  to  several  other  persons,  an  investigation  was  had  of 
his  affairs,  and  it  was  found  that  his  estate  was  inadequate  to 
the  payment  of  his  debts,  whereupon  it  was  agreed  between 
the  plaintiff,  and  the  other  creditors,  and  one  J.  S.,  that  J.  S. 
should,  out  of  bis  own  money,  pay  the  plaintiff  and  the  other 
creditors  10s.  in  the  pound  on  the  amount  of  their  debts,  to 
be  received  by  them  in  full  satisfaction,  and  that  they  should 
assign  their  debts  to  J.  S. ;  that  J.  S.,  in  pursuance  of  this 
agreement,  tendered  out  of  bis  own  money,  a  sum  amounting 
to  10s,  in  the  pound  on  the  debt  of  the  plaintiff,  which  he 
jnefused  to  accept.  It  was  objected,  that  the  undertaking  of 
J.  S.  not  being  in  writing,  this  defence  could  not  besustaineo! 
But  the  court  overruled  the  objection,  Chambfe,  J.  observing*, 
that  this  was  a  contract  to  purchase  the  debts  of  the  several 
creditors,  and  not  a  contract  to  pay  the  debt  of  the  defendant* 
It  was  of  the  substance  of  the  agreement,  that  the  debts 
should  remain  in  full  force  to  be  assigned  to  J.  S.,  and  J.  S. 
had  a  right  to  make  use  of  the  names  of  the  original  creditors 
to  recover  the  same  to  the  full  amount,  if  defendant  had  ef- 
fects to  satisfy  the  debts.  He  concluded  with  this  remark : 
•'  We  all  agree  upon  the  pwnt,  that  it  is  a  contract  for  the 
Purchase  of  the  debts  of  the  defendant,  which  is  not  prohi- 
bited by  the  statute  of  frauds,'* 

To  bring  a  case  within  this  clause  there  must  be  a  good 
consideration  for  the  promise  in  writing'. 

A  count  averring  that  J.  A.  made  a  bill  of  sale  of  goods  to 
the  plaintifJ',  in  consideration  of  a  debt  of  1221.  IDs.  due  from 
J,  A.  to  the  plaintiff,  and  that  plaintiff  being  about  to  sell  his 
goods  in  satisfaction  of  his  debt,  the  defendant  undertook  to 
pay  him  1221. 19s.  if  he  would  forbear  to  sell,  does  not  shew 
that  this  is  a  promise  to  pay  the  debt  of  another  with  suffi- 
cient distinctness  to  bring  the  case  within  the  statute*^. 

A  written  proposal  to  pay  a  moiety  of  the  debt  of  another, 
if  the  creditor  will  at  a  specified  time  of  meeting  accept  the 
proposal  and  discharge  the  debtor,  is  not  binding  unless  the 
creditor  accede  to  the  terms  in  writing*. 

t)r  to  charge  any  person  upon  any  agreement  made  in  co«- 

sideration  of  marriage.']    It  is  now  settled,  notwithstanding 

•  < 

1i  Anttey  t.  Marden,  1  Bo».  h  P«l.  K.    i   Barren.v.  Truisell,  4  Taunt,  n?. 
R.  194.  k  lb. 

1  GauDUv.  Hill,  i  Stark.  N,  P.O.  10. 
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former  decisions  to  the  contrary*,  that  this  clause  does  not 
extend  to  mutual  promises  to  tnany;  consequently,  such 
promises  are  binding,  although  they  are  not  reduced  into 
writing  and  signed  by  the  party. 

The  plaintiff  declared",  that  in  consideration  of  her  having 
promised  to  marry  the  defendant,  he  promised  to  marry  her 
at  his  father's  death  ;  and  averred,  that  the  father  Was  dead, 
but  the  defendant  had  refused  to  marry  plaintiff,  and  had 
since  married  A.  B.  On  non-assumpsit  pleaded,  and  verdict 
for  plaintiff,  it  was  moved,  in  arrest  of  judgment,  that  this 
parol  promise  was  not  good  in  law.  But  (after  argument)  it 
was  holden,  that  the  case  was  not  within  the  statute ;  for 
that  this  clause  in  the  statute  related  only  to  contracts  in  con- 
iideration  of  marriage;  and  the  defendant,  having  married 
another  person,  had  disabled  himself  from  performing  the 
promise ;  the  plaintiff,  therefore,  could  not  apply  to  the  spi- 
ritual court  to  nave  a  performance  decreed,  and  consequently 
was  entitled  to  a  compensation  in  damages. 

Or  upon  any  contract  or  sale  of  lands,  4'c.  or  any  interest  in 
or  concerning  them.2  -^.n  agreement  conferring  an  exclusive 
right  to  the  vesture  of  land*,  during  a  limited  time,  and  for 
given  purposes,  is  a  contract  or  sale  of  an  interest  in,  or  at 
least  an  interest  concerning  lands;  and  for  the  non-perform- 
ance of  such  contract,  if  made  by  parol,  an  action  cannot  be 
maintained.  It  must  be  observed,  however,  that  the  statute 
does  nut  expressly  and  immediately  vacate  such  contract,  if 
made  by  parol ;  it  only  precludes  the  bringing  an  action  to 
enforce  it,  by  charging  the  contracting  party,  or  his  repre- 
sentatives, on  the  ground  of  such  contract,  and  of  some  sup- 
posed breach  thereof.  Hence,  if  the  contract  be  executaj^ 
the  parties  cannot  treat  it  as  a  nullity. 

Indebitatus  assumpsit  for  a  crop  of  potatoes  bai^gained  and 
sold',  and  dug  up  and  carried  away  by  virtue  of  such  bargain 
and  sale.  On  the  2l8t  day  of  November,  1807,  the  defendant 
purchased  of  the  plaintifi,  by  parol,  at  so  much  per  sack,  a 
crop  of  potatoes  then  in  the  ground.  The  defendant  was  to 
dig  them  up  and  remove  them  without  delay,  as  the  plaintiff 
wanted  the  ground  for  other  purposes.  The  defendant  ac- 
cordingly dug  up  and  carried  away  more  than  half  the  crop^ 
but  was  prevented  by  the  frost  from  taking  the  remaindef. 
The  plaintiff  brought  his  action  to  recover  the  value  of  th(J 

m  Philpot  T.  Wallet,  3  LeT.  65.  Freev.  o  Per  Ellenborougb,  C  J.  deliveriaf 

241.  S.  C.  the  opinion  of  the  court  in  Crosby 

p  Cork  T.  Baker,  i  Str.  34.  Haniton  t.  Wadsworth,  6  £«t,  608. 

▼.  Cage,  L<l.  Raym.  3S6.  S.  P.  per  p  Parker  v.  SUniland,  ii  Bait,  96s. 
Ward,C.  B.CarUi.  467^8.  « 
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whole  crop.  The' defendant  paid  into  court  a  sum  of  money 
equivalent  to  the  value  of  that  portion  of  the  crop  which  he 
had  taken.  It  was  objected,  that  this  was  a  contract  or  sale 
of  an  interest  in  land.  But  per  Lord  EUenborough,  C.  J. 
The  liberty  which  the  defendant  had  of  entering  the  close  for 
the  purpose  of  taking  the  crop,  amounted  to  an  easement,, 
and  nothing  more.  No  interest  in  the  land  itself  passed,  or 
was  intended  to  pass  by  the  contract.  The  defendant  could 
not  have  maintained  ejectment  to  recover  possession  of  the 
crop.  In  this  respect  this  case  differed  materially  from  that 
of  Crosby  v.  Wadsworth,  which  he  was  not  disposed  to  ex- 
tend ;  in  that  case  the  subject  matter  of  the  contract  was  the 
prima  vestura,  for  which  ejectment  lies,  as  does  also  trespass 
quare  clausum  fregit.  But  trespass  quare  clausum  fn^it 
could  not  be  brought  by  this  defendant  for  a  trespass  to  the 
close  in  which  the  crop  of  potatoes  grew.  It  did  not  follow, 
that,  because  the  crop  of  potatoes  was  not  at  the  time  of  the 
contract  a  chattel,  it  was  therefore  an  interest  in  land.  Bay--^ 
ley,  J.  said,  it  was  a  thing  whose  growth  was  at  an  end,  and 
in  this  respect  distinguishable  from  the  case  of  Bristow  v. 
Waddington'',  which  was  a  contract  for  the  next  year's  crop 
of  hops ;  and  that  he  considered  the  land  merely  as  a  ware- 
bouse,  and  that  the  contract  was  substantially  the  same  things 
as  if  the  potatoes  had  been  deposited  in  a  warehouse  at  the 
time  of  the  sale. 

But  in  a  case'  where  there  had  been  a  sale  of  a  crop  of 
growing  turnips,  it  was  holden,  that  this  was  a  sale  of  an  in- 
terest in  land.  N.  No  time  was  stipulated  for  the  removal  oC 
the  turnips. 

An  action  of  indebitatus  assumpsit*,  with  a  count  on  quan-* 
turn  meruit,  for  moieties  of  crops  of  wheat  sold  by  the  plain-^ 
tiflF  to  the  defendant,  and  accordingly  reaped  for  bis,  the  de-^ 
fendant's,  own  use ;  and  also  a  count  for  money  had  and  re* 
ceived.  The  case  was,  that  the  plaintiff,  by  a  parol  agree- 
ment, had  let  land  to  the  defendant,  from  which  he  was  to. 
take  two  successive  crops,  and  to  render  the  plaintiff  a  moiety 
of  the  crops  in  lieu  of  rent  While  the  crops  of  the  second 
year  were  on  the  ground,  an  appraisement  of  them  was  taken 
by  both  parties,  and  the  value  ascertained.  The  defendant- 
having  afterwards  refused  to  pay  a  moiety  of  the  yalue,  this 
action  was  brought  It  was  objected,  on  a  case  reserved, 
that  the  agreement  was  within  the  statute ;  because  it  related 

4  2  Boi.  &  Pul.  459.  8  PouUer  t.  KUliDgbtck,  1    9m. 

r   Emmcrsou  ▼.  Heelis,  9  TaanC.  38.        F«l,  897. 

rccognisiug  Bristow  t.  Waddlngton, 

9  B««.  h  FhL  459. 


^AUDS,  STATUTE  OF 


W$ 


h>  land ;  but  the  court  overruled  the  objection;  Eyre,  C.  J» 
observing,  that  the  circumstance  of  the  appraisement  seem^ 
to  put  an  end  to  this  point  It  was  true,  ttiat  as  the  case  ori« 
ginally  stodcl,  the  plaintiff  had  a  claim  to  a  moiety  of  the  pro* 
duce  of  the  land  under  a  special  agreement,  but  that  special 
agreement  was  executed  by  the  appraisement  The  circum- 
stance of  the  appraisement  afforded  clear  proof  that  the  plain- 
tiff sold  what  tne  defendant  had  agreea  was  his;  and  the 
price  having  been  ascertained,  brought  this  to  the  case  of  an 
action  for  goods  sold  and  delivered  (9)* 

But  although  the  contract  is  not  itself  wholly  void  ^  under 
the  statute,  merely  on  account  of  its  being  by  parol,  so  that 
if  the  same  is  executed,  the  parties  cannot  treat  is  as  a  qui* 
hty,  yet,  while  it  remains  executory,  it  may  be  discharged 
by  parol,  before  any  thing  is  done  under  it  which  can  amount 
to  a  part  execution  of  it 

An  agreement  to  occupy  lodgings  at  a  yearly  rent,  payable 
in  quarterly  portions,  (the  occupation  to  commence  on  a  fu« 
ture  day,)  is  an  agreement  relating  to  an  interest  in  land, 
within  the  meaning  of  this  clause". 

This  clause  comprehends  sales  of  land  by  auction  as  well 
as  other  sales'' ;  hence,  where  land  had  been  sold  by  auction, 
and  the  contract  having  been  abandoned,  an  action  was 
brought  to  recover  the  deposit,  in  which  action  the  plaintifl' 
declared  specially  on  the  contract;  it  was  holden,  that  it 
was  incumbent  on  the  plaintiff  to  prove  a  contract  in  writ* 
ing^,  in  the  manner  specified  in  the  statute;  and  that  the 
entry  by  the  auctioneer  of  the  buyer's  name  could  not  be 
considered  as  a  sufficient  memorandum  and  signature  of  the 
agreement,  so  as  to  satisfy  the  requisitions  of  the  statute; 


t  CrcMby  V.  Wadflwortb,  6  EaiiL  609. 

II  Inman  ▼.  8tamp,  1  Stark.  N.  P.C. 
12-  Lord  Ellenl^ruagh,  C.  J.  but 
■ee  Ryley  v.  Hicka,  Sir.  651. 

y  Walker  ▼.  ComUble,  a  EKp*  N.  P.  G. 
659.  1  Boa.  &  Pul.  306.  per  Erakine 
C.  inBuckmaaterT.  Uarrop,  L.  l.H. 
Dec.  18,1806. 


Stanafield  t.  Johnaon,  coran  Eyn^ 
C.J.  I  Eap.  N.  P.C.ioi.  But  808 
the  ranarka  of  Eldon,  C.  in  Coles  ▼. 
Trccothick,  9  Vea.  jnn.  849.  adopted 
by  Erskioe,  C.  in  Bvckmaater  r» 
Harrop,  L.  I.  H.  Dec.  18,  ]806. 


(9)  **The  contract,  if  it  had  origiaally  concerned  an  interest  in 
4and,  after  the  agreed  aubstitution  of  pecuniary  value  for  specific 
produce,  no  longer  did  so:  it  was  originally  an  agreement  to  ren* 
der  what  should  have  become  a  chattel,  t.  e.  part  of  a  severed  crop 
in  that  shape,  in  lieu  of  rent,  and  by  a  subsequent  agreement  it  was 
changed  to  money  instead  of  remaining  a  specific  render  of  pro^ 
iskix.'*    Per  £Uenborough,  C.  J.  6  East,  612. 
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although  a  different  doctrine  bad  been  laid  down  with  Mi 
gard  to  the  17th  section,  relating  to  the  sale  of  goods,  upoii 
the  construction  of  which  it  has  been  holden',  that  the  auc-^ 
tioneer  must  be  considered  as  the  agent  of  both  parties,  and  a 
memorandum  made  by  him  sufficient  to  bind  the  bargain. 

But  in  a  late  case  of  Emmerson  v.  Heelis  ■,  it  Was  solemnly 
decided,  that  a  signing  by  the  auctioneer  is  a  signing  by  an 
agent  for  the  purchaser,  although  the  contract  be  a  contract 
for  the  sale  of  an  interest  in  land.  The  entry  of  the  name  of 
the  best  bidder  by  the  auctioneer  in  his  book,  is  Just  the  same 
as  if  the  best  bidder  had  written  his-own  name« 

Or  upon  any  agreement  that  is  mot  to  be  performed  within 
the  space  of  one  year  from  the  making  thereof.^  This  clause 
extends  to  those  cases  only,  where  by  the  express  agreement 
of  the  party,  the  act  is  not  to  be  performed  within  a  year. 
Hence,  it  has  been  hold^nT  that  a  promise  to  pay  money  on 
the  return  of  a  ship,  which  happened  not  to  return  within 
two  years  after  the  promise  made,  was  not  within  the  sta- 
tute; for,  by  possibility,  the  ship  might  have  returned  within 
a  year. 

So  where  an  action  was  brought  upon  an  agreement^,  in 
which  the  defendant  promised,  for  one  guinea,  to  give  the 
plaintiff  so  many  on  the  day  of  his  marriage.  The  marriage 
did  not  take  effect  until  nine  years  after  the  agreement;  and 
the  question  was,  whether  the  agreement  ought  to  have  been 
in  writing.  Holt,  C.  J.  (before  whom  the  cause  was  tried) 
advised  with  all  the  judges,  and  it  was  said  by  the  majority 
of  them,  {for  there  was  a  diversity  of  opinion,  and  Holt  dif- 
fered from  the  majority)  (10),  "Where  the  agreement  is  to 
be  performed  upon  a  contingency,  and  it  does  not  appear  on 
the  face  of  the  agreement  that  it  is  to  be  performed  after  the 
y^ear,  there  a  note  in  writing  is  noj  necessary;  for  the  con* 
tingency  might  happen  within  the  year;  but  where  it  appears 

2  SiinoD  ▼.  Mctivier,  i  Bi.  R.  60.  3.  b  By  the  judge*,  ex.  rel.  Treby,  C.  J. 

Burr.  1991.  recognized  an    to  this  Anon.Salk.  asO.recog^aUed  by  WiU 

point  in  Hinde  v.Whiteboa8e,7  East,  mot,  J.  in  3  Bj^rr.  I9S] . 

558.  c  Peter  v.  Compton,  Skin.  353.  cited 

»  8  Taunt.  38.  recojipsized  in  Wbite  ?.  by  Denisou,  J.in  Feiitonv.  Emblersi 

Proctor,  4  Taunt.  309.  3  Barr. )  98 1 . 


(10)  If  ^he  marriage  bad  taken  effect  within  the  year,  ail  the 
Judges  agreed  no  writing  was  necessary  ;  but,  as  in  the  case  before 
them,  the  marriage  did  not  liappeu  within  the  year,  but  nine  years 
after  the  premise.  Holt,  C.  J.,  and  the  miiK)rity  of  the  judges,  were 
of  opinion  that  it  ought  to  have  been  in  writing,  because  the  d#- 
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from  the  whole  tenor  of  tJie  agre^xient,  that  it  is  to  be  per* 
formed  after  the  year,  tbtve  a  note  ia  writing  is  necessary.'* 

So  where  the  plaintiff  lieclared  ^y  that  the  defendant's  tes- 
tator, in  consideration  that  the  plaintiff  would  become  his 
house-keeper,  and  take  u|X>n  herself  the  care  and  manage- 
ment of  his  family,  as  lon^t  as  it  should  please  both  parties, 
undertook  to  pay  her  wastss,  at  the  rate  of  £  for  one 
year";  and  also  by  his  wiU  <to  bequeath  to  her  an  annuity  of 
^  f^f  iif^y  payable  yearly^  from  the  day  of  his  death;  and 
then  averred,  that  she  becan  le  his  housekeeper,  and  so  coa>« 
tinued  for  three  years  and  up  wards,  but  that  tlie  defendant's 
testator  had  not  bequeathfd  lier  the  annuity;  the  agreements 
having  been  by  parol,  it  was**  contended,  that  the  case  was 
within  the  statute,  for  it  could  not  be  performed  on  the  part 
of  the  testator  within  a  year ;  for  a  whole  year  from  his 
death  was  to  elapse,  before  the  annuity,  or  any  part  of  it;^ 
would  become  payable.  To  this  it  was  answered,  that  the 
action  was  brought  for  the  testa  tor  not  having  done  what  he; 
ought  to  have  done  in  his  lifetiiue,  viz.  bequeathing  the  an«w 
nuity  by  will,  which  might  have  been  done  within  the  year. 
The  court  held  the  case  not  with  in  the  statute,  and  Denison, 
J.  said — **  The  statute  of  frauds  pteinly  means  an  agreement 
not  to  be  performed  within  the  spi  ice  of  a  year,  and  expressly 
and  specifically  so  agreed.  A  contingency  is  not  within  it, 
nor  anv  case  that  depends  upon  a  contingency.  It  does  not 
extend  to  cases^  where  the  thing  j  nay  te  performed  within 
the  year." 

An  objection  upon  this  clause  wi  is  taken  in  the  case  of 
Poulter  V.  Killingbeck,  1  Bos.  &  Put  397.  (for  a  particular 
statement  of  which  see  ante,  p.  796.)  but  the  court  were  of 
opinion,  that  the  subsequent  agreement  jelieved  the  case  fronx 
the  objection. 

By  the  word  performed  in  this  clause,  r-the  legislature  meant 
a  complete  and  not  a  partial  performan  ce.  Hence,  if  it  ap- 
pear to  have  been  the  understanding  of  the  parties  to  a  con- 
tract, at  the  time,  that  it  was  not  to  be  -  completed  within  a 

d  FcotoD  r.  Emblcrt,  Exor^  3  Burr.  1978.  i    Bl.  R.  353.  S.  C. 


•ign  of  the  statute  was,  not  to  trust  to  the  n  lemory  of  witnesses 
for  a  longer  time  than  one  year.  See  Smith  t  v.  Westall,  Lord 
Raym.  dl(),  7.  Holt,  C.  J.  had  expressed  the  same  opinion  widi 
respect  to  the  necessity  of  the  contuigeucy  ha  (ppening  within  the 
year  in  order  to  take  a  cate  oat  of  the  statute,  i  a  Francam  ▼.  Fo«« 
ter,  Skio.  326. 
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yearly  although  It  might,  and  was  in  (act  in  part  perform^. 
within  that  time,  8uch  contract  is  within  this  clause,  and  if 
the  requisites  of  the  statute  are  not  complied  with  it  cannot 
be  enforced. 

Unless  the  agreement  or  some  memorandum  or  note  thereof 
shall  be  in  writingj]  The  word  agreement  is  not  to  be  un- 
derstood in  the  loose  incorrect  seuse,  in  which  it  is  sometimes^ 
used  as  synonimous  to  promise  or  undertakings  but  in  its 
proper  ana  correct  sense,  as  siguifying  a  mutual  contract  on 
consideration  between  two  or  inore  parties.  Hence,-  the 
whole  agreement,  that  is,  not  the  promise  only,  but  the 
consideration  on  which  it  is  tbuiried,  must  be  in  writing^ 
But  it  is  sufficient  if  the  consideration  appear  by  necessary 
inference  and  implication. 

An  action  was  brought  to  recover  the  value  of  goods, 
which  had  been  furnished  by  the  plaintiff  to  One  Nichols', 
under  a  written  agreement  nigned  by  the  defefldant  in  the 
following  words :  "  I  guarantee  the  payment  of  any  goods 
which  Mn  John  Stadt  delivers  to  I.  Nichols,*'  It  was  ob- 
jected, that  this  guarantee  vras  void,  because  it  did  not  ex- 
press any  consideration  for  the  defendant's  promise  to  an* 
swer  for  the  debt  of  another  person ;  that,  in  order  to  ascer- 
tain whether  there  was  any  consideration  expressed  for  this 
purpose,  the  proper  way  w  as,  to  consider,  whether  any  action 
coutd  have  been  brought  cm  the  supposed  agreement,  by  the 
defendant  against  the  plai  ntiff.  But  here  there  was  no  under- 
taking on  the  part  of  the  latter  to  deliver  soods  to  Nichols^ 
and  no  action  would  have  lain  against  him,  nad  he  refused  to 
deliver  any:  Lord ' Elk mborough  said,  that  though  by  the 
agreement  the  plaintiff  was  not  obliged  to  deliver  goods, 
there  appeared  a  sufficient  consideration  for  the  defendant's 
promise  to  be  answerable,  if  any  should  be  delivered ;  the 
stipulated  delivery  of  the  goods  to  Nichols  was  a  considera^ 
tion  appearing  on  the  face  of  the  writing,  and  when  the  deli* 
very  took  place,  the  consideration  attached ;  he  should  there- 
fore admit  evidence  of  the  delivery  of  the  goods.  V.  for 
plaintiff.  Upon  an  Fipplication  to  the  court  to  set  aside  this 
verdict,  the  court  Sf  iio,  that  this  case  differed  from  Wain  v. 
Warlters,  as  the  agreement  here  contained  the  thing  to  be 
done'by  the  plaintiff,  which  was  the  foundation  of  the  de- 
fendant's promise ;  and  that  the  delivery  of  the  goods  was  a 

e  Boydell  ▼.  Dnnnmonc  1^  1 1  East,  149.    g  Stadt  ▼.  LiH,'  i  Camp.  }i,  P.  C.  940^ 
f  Wain  ▼.   Warltert,  f  »£ast,  lu.  But        g  East,  348«^S.C. 

aee  exp.  Minet,  14  Ve  t.  iSQ.  aad  exp. 

Gardoin,'i5Ve8.986  ,  See  also  Phil* 

liptT.Batemao,  i6  faat,  870* 
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sufficient  consideration,  although  no  cross  action  upon  the 
agreement  could  have  been  brought  against'  the  plaintiff^ 
either  at  the  suit  of  tlie  defendant  or  of  Nichols.  Rule  nisi 
refused. 

If  the. writing  contain  a  promise  to  pay  the  debt  of  anodier, 
it  is  sufficient  without  mentioning  the  amount\ 

nth  section.  "  No  contract  for  the  sale  of  any  goods, 
wares,  and  merchandises,  for  the  price  of  ten  pounds  or 
upwards,  shall  be  good,  except  the  buyer  shall  accept  part 
of  the  goods  so  sold,  and  actually  receive  the  same ;  or 
give  something  in  earnest  to  bind  the  bargain,  or  in  part  of 
"  payment;  or  that  some  note  or  memorandum  in  writing, 
"  of  the  said  bargain,  be  maUe  and  signed  by  the  parties  to 
"  be  charged  by  sudi  contract,  or  their  agents  thereunto 
"  lawfuUy  authorized.'* 

No'contrac^  for  the  sale  of  any  goods."]  This  branch  of 
the  statute  extends  to  executory  contracts,  that  is,  contracts 
to  be  completed  at  a  future  time,  as  well  as  other  contracts ; 
but  it  is  to  be  observed,  that  a  distinction  has  been  taken  be-^ 
tween  those  contracts,  where  the  thing  contracted  for  is 
existing  in  soli'do,  and  capable  of  being  delivered  at  the  time 
of  the  contract,  and  those,  where  it  is  requisite  that  some- 
thing should  be  done,  in  order  to  put  the  thing  into  the  state 
in  wnich  it  is  to  be  delivered  according  to  the  contract:  the 
former  have  been  holden  to'be  within  the  statute,  the  latter 
not  This  distinction  will  be  illustrated  by  the  following 
case& 

The  defendant  made  a  verbal  agreement',  to  sell  and  de- 
liver so  many  sacks  of  flour  to  uie  pls^intifT,  to  be  put  in 
sacks  (which  the  plaintiff'  was  to  send  to  the  defendant's 
mill)  and  shipped  on  board  vessels  to  be  provided  by  the 
plaintiif  for  tne  purpose  of  exportation.  The  court  were 
of  opinion,  that  this  contract  was  within  the  statute,  and 
void :  because  the  requisites  of  the  statute  had  not  been  coni-- 
plied  with. 

The  defendant,  on  the  4th  of  July,  1795^,  at  Nottingham, 
sold  to  the  plaintiff,  by  sample,  fifty  quarters  of  wheat,  ac 
four  guineas  per  quarter;  the  wheat  to  be  delivered  by  the 
defendant  to  the  plaintiff,  at  Gainsborough,  Two  days  after- 
wards, the  defendant  delivered  to  the  plaintiff  at  N.  the 
sample  by  which  he  had  sold  the  wheat  to  him :  but  such 
sample  was  no  part  of  the  fifty  quarters  to  be  delivered  at  G, 

h  Bateman  v.  Pbillips,  i5  Ijist,  97«.  k  Cooper  y.  Citton,  7  T.  R.  14, 

i  RuDdinia  T.  VVyatl,  -i  H.  Bl.  G3. 

vol-.  II.  L 
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There  was  not  any  money  paid  by  the  plaintiff  to  the  de-* 
fendant  in  earnest,  or  any  memorandum  in  writing.  It  was 
holden,  that  the  contract  was  within  the  statute,  and  conse- 
quently void. 

In  trover  for  sheep',  which  the  plaintiff  had  verbally 
tigreed  to  buy  of  the  defendant  at  Lewes  fair,  and  to  take 
them  away  at  a  certain  hour;  it  appeared,  that  there  was 
not  any  money  paid,  or  any  sheep  delivered.  The  plaintiff 
not  coming  at  the  appointed  time,  nor  sending  for  the  sheep^- 
the  defendant  sold  them  to  another  person.  The  court  held, 
that  the  statute  of  frauds  prevented  any  property  from  vest* 
ing  in  the  plaintiff,  so  as  to  enable  him  to  maintain  trover, 
there  being  neither  earnest  or  delivery,  or  any  agreement  in 
writing. 

The  defendant  bespoke  a  chariot",  and,  when  made,  re- 
fused to  take  it  In  an  action  for  the  value,  Pratt^  C.  J.  held 
this  not  to  be  a  case  within  the  statute  (11 ).      * 

The  defendant",  on  13th  October,  1766,  agreed  to  deliver 
one  load  and  a  half  of  wheat  to  the  plaintiff,  within  three 
weeks  or  a  month  from  the  time  of  the  agreement,  at  the 
rate  of  twelve  guineas  a  load,  to  be  paid  on  delivery ;  which 
toheat  was  understood,  by  both  parties,  to  be  at  that  time  un- 
thrashed.  No  part  of  the  wheat  so  sold  was  delivered;  nor 
any  money  paid  as  earnest ;  nor  any  memorandum  made  in 
writing.  Tne  court,  on  a  case  reserved  from  Sussex  assises, 
were  of  opinion,  on  the  authority  of  the  preceding  case  of 
Towers  v.  Osbom,  that  this  agreement  was  not  within  the 
statute ;  Yates,  J.  observing,  that  the  wheat  was  not  thrashed 
at  the  time  when  the  contract  was  made,  and  consequently, 

1   Alexander  v.  Comber,  i  H.  B1.  90.        n  Clayton  t.  Andrews,  4  Borr.  tiOl. 
m  Towers  ▼.  Sir  J.  Osbom,  London  Pit- 
ting*, Str.  506. 


(II)  **  The  case  of  Towers  v.  Osbom,  when  truly  considered, 
was  not  a  contract  for  the  purchase  of  goods,  but  for  the  making 
soraethiog  which  had  not  any  existence  at  the  time.**  Per  Law^* 
rence,  J.  7  T.  R.  !?•  "  The  case  of  Towers  v.  Osborn  went  upon 
the  general  principle,  that  executory  contracts  were  not  within  the 
meaning  of  the  statute.  If  by  that  were  meant  contracts  for  the 
sale  of  goods  to  be  executed  on  a  future  day,  such  a  consttuction 
would  be  a  repeal  of  the  act ;  but  if  it  only  meant  such  contracts 
as  were  incapable  of  being  executed  at  the  time,  then  the  decision 
was  right ;  and  such  was  the  case  then  in  j  udgment.'*  Per  Grose*  J* 
7  T.  R.  l6. 
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5t  could  not  be  delivered  at  that  time;  therefore  the  statute 
did  not  apply.  So  a  contract  for  the  purchase  of  a  quantity 
of  oak  pins  for  the  price  of  upvvarr^s  of  10/.,  which  were 
not  then  made,  but  were  to  be  cut  out  of  slabs  and  delivered 
to  the  buyer,  was  holden  not  to  be  within  the  statute*. 

Goods,  wares,  and  merchandises.']  The  subject  matter  of 
the  agreement  must  be  taken  with  reference  to  the  time  of 
the  bargain^.  Hence,  if  at  that  time  the  subject  contracted 
for  be  an  unsevered  portion  of  the  freehold,  as  a  growing 
crop  of  grass**,  this  section  of  the  statute  does  not  apply. 

Except  the  buyer  shall  accept  part  of  the  goods  so  sold, 
and  actually  receive  the  same.']  In  order  to  take  a  contract 
for  the  sale  of  goods  of  the  value  of  10/.  or  upwards,  out  of 
the  statute,  there  must  be  either  a  receipt  and  acceptance, 
by  the  vendee,  of  the  whole  or  a  part  of  the  thing  sold,  or 
something  given  in  earnest,  or  a  part  payment,  of  the  con- 
sideration; otherwise  the  agreement  must  be  reduced  to 
writing  in  the  manner  specified  by  this  section.  Where 
l^ods  are  ponderous,  ana  incapable  of  being  handed  over 
from  one  to  another,  there  need  not  be  an  actual  delivery  (12), 
but  it  may  be  done  by  that  which  is  tantamount,  such  as  the 
delivery  of  a  key  of  the  warehouse,  in  which  the  goods  are 
lodged,  or  by  delivery  of  other  indicia  of  property.  So  if 
the  purchaser  deals  with  the  commodity,  as  if  it  were  in  his 
actual  possession,  this  will  supersede  the  necessity  of  proving 

o  Groeet  v.  Buck,  3  M.&  S.  178.  q  Crosby  t.  Wadswortb,  6  East,  602. 

p  Per  Eltenborongb,  C.J. 6'EAst, 610. 


(12)  Tn  an  action  for  not  delivering  a  quantity  of  rice,  it  ap- 
peared that  the  defendant  had  informed  the  plaintiff  that  defeiKlant 
had  a  quantity  of  rice  to  sell ;  there  was  no  evidence  to  prove  any 
contract  made,  but  the  plaintiff  produced  an  order  on  Bennet  and 
Co.  to  deliver  to  him  twenty  barrels  of  rice,  which  was  signed  by 
defendant ;  and  a  witness  proved,  that  defendant  had  told  him  that 
he  had  sold  twenty  barrels  of  rice  to  the  plaintiff,  at  17«.  per  hun- 
dred. The  plaintiff  then  proved  the  delivery  of  the  order  for  the 
rice  to  the  warehouseman  of  Bennet  and  Co.  The  rice  not  having 
been  taken  away  immediately,  the  defendant  afterwards  counter-* 
maaded  the  delivery,  in  consequence  of  which  Bennet  and  Co.  re- 
fused  to  deliver  the  rice  to  the  plaintiff,  who  sent  for  it  some  davs 
after  the  order  had  been  countermanded.  Eyre,  C.  J.  was  of  opi- 
nion, that  the  order  for  delivery,  directed  to  the  persons  in  whose 
possession  the  rice  was,  amounted  to  a  delivery,  so  as  to  take  the 
case  out  of  the  statute.     Searle  v.  Keeves,  9  Esp.  N.  P.  C.  598. 
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actual  delivery.  Hence',  after  a  bargain  and  sale  of  a  stack 
of  hay  between  the  parties  on  the  spot  where  the  stack  stood, 
evidence  that  the  vendee  actually  sold  part  of  it  to  another 
person  (by  whom,  though  against  the  vendee's  approbation, 
it  was  taken  away,)  is  sufficient  to  warrant  the  jury  in  finding 
a  delivery  to,  and  an  acceptance  by,  the  vendee,  so  as  to  take 
the  case  out  of  the  statute. 

So  where  a  person  having  purchased  a  horse  of  a  horse- 
dealeV,  desirea  him  to  keep  the  horse  at  livery  for  him,  and 
the  horse-dealer  accepte<l  the  order,  and  put  the  horse  out 
of  his  sale-stable  into  another  stable:  this  was  bolden*  to 
be  a  sufficient  deliver}^  so  as  to  take  the  case  out  of  the 
statute. 

A.  having  sent  to  B/  a  bale  of  sponge  (in  consequence  of 
a  verbal  order  from  B.)  for  which  he  charged  11j.  per  pound, 
B.  returned  it,  and  at  the  same  time  wrote  a  letter  to  A., 
stating,  that  the  sponge  had  been  examhied,  and  having  been 
found  not  to  be  worth  more  than  6s,  per  pound,  he  had  sent 
it  back.  Itwasholden,  that  there  was  not  such  a  receipt 
and  acceptance  of  the  goods  as  would  take  the  case  out  of 
the  statute. 

So  where  a  comfactor  at  Nottingham,  and  who  also  had  a 
warehouse  at  Derby,  on  the  18th  November,  agreed  to  sell 
to  the  defendant  a  quantity  of  barley  the  property  of  the 
plaintiff, '^ and  then  in  the  hands  of  J.  S,  for  the  purpose  of 
feeing  kiln  dried,  at  38«^.  per  quartft*,  to  go  by  the  cornfactor*s 
first  boat,  and  to  be  delivered  at  Derby  at  the  cornfactor's 
warehouse.  The  38s.  per  quarter  was  a  higher  price  on 
account  of  the  delivery  being  at  the  comfactor's  expense. 
Afterwards  the  defendant  went  to  J.  S.,  told  him  he  had 
bought  the  barley,  and  desired  him  to  see  it  delivered  and  mea- 
sured, and  put  up  properly.  Two  or  three  days  afterwards 
the  barley  was  sent  by  the  first  boat,  and  on  the  26th  No- 
vember the  comfactor's  clerk  saw  the  defendant  at  Derfey, 
and  delivered  him  the  invoice,  which  the  defendant  took  and 
requested  a  week  longer  for  payment,  which  was  allowed 
him,  but  on  the  same  day  gave  notice  that  he  would  not 
accept  the  barley.  The  barley  arrived  at  the  warehouse  at 
Derby  on  the  1st  of  December.  In  assumpsit  for  goods  sold 
and  delivered,  it  was  objected,  that  there  being  no  note  in 
writing,  the  contract  was  void.    The  leanied  judge  being  of 


r  Chaplin  t.  Rogen,  i  Eut,  199. 
•  Elmort  ^  Stoue,  i  Taunt.  458. 


t  Kent  ▼.  Huskinson,  s  Boa.  &  Pul. 
S3S.  cited  in  Astey  r.  Enery,  B.  R. 
Trin.  55  G.  a. 
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tbis  opinion,  nonsuited  the  plaintiff;  and  this  nonsuit  was 
afterwards  confirmed  by  the  court*. 

But  if  goods  are  ordered  verbally,  Che  delivery  of  them  to 
a  carrier  is  sufficient  to  bind  the  contract,  where  the  pur- 
chaser has  been  in  the  habit  of  receiving  goods  from  the 
vendor  by  the  same  mode  of  conveyance". 

Where  a  sample  is  delivered  to,  and  accepted  by  the  pur- 
chaser'^, and  such  sample  is  to  be  accounted  for  as  part  of 
the  commodity  sold ;  this  will  be  considered  a^  a  sufficient 
acceptance  and  receiving  of  part  of  the  goods,  so  as  to  take 
the  case  out  of  the  statute. 

Or  that  some  note  or  memorandum  in  writing  of  the  bar^ 
gain  be  made^  and  signed  by  the  parties  to  be  charged  by  such 
contract  or  their  agents,']  An  action  on  the  case  was  brought 
against  the  defendants*,  for  not  accepting  and  paying  for 
certain  goods  which  they  had  contracted  to  purchase  by  the 
following  memorandum  in  writm«^:  "  We  agree  to  give 
Mr.  Egerton  IQd,  per  lb.  for  thirty  bales  of  Smyrna  cotton, 
customary  allowance,  cash  three  per  cent,  as  soon  as  our 
certificate  is  complete.  (Signed)  Mathews  and  TumbuU; 
and  dated  the  2d  of  September,  1803."  The  defendants  had 
before  become  bankrupts,  and  their  certificate  was  then  wait- 
ing for  the  Lord  Chancellor's  allowance,  and  after  it  was 
allowed  they  signed  the  memorandum  again.  It  was  ob- 
jected on  the  authority  of  Wain  v.  Warlters,  that  the  con- 
tract being  altogether  executory,  and  no  consideration  for  the 
promise  appearing  on  the  face  of  the  writing,  nor  any  mu-r 
tuality  in  the  engagement,  it  was  void ;  but  the  court  over- 
ruled the  objection  on  this  ground,  that  the  object  and  word- 
ing of  the  17th  ^section  was  different  from  that  of  the  4th 
section,  in  which  the  word  agreement  was  introduced,  and  .  i 

upon  which  the  decision  in  Wain  v.  Warlters  proceeded.    And  i 

Lord  Kllenborough,  C.  J.  observed,  that  in  this  case  of  Eger-  I 

ton  V.  Mathews,  the  words  of  the  statute  were  satisfied,  if 
there  were  some  note  or  memorandum  in  writing,  of  the 
bargain^  signed  by  the  parties  to  be  charged  by  such  con- 
tract And  this  was  a  memorandum  of  the  bargain,  or  at 
least  of  so  much  of  it  as  was  sufficient  to  bind  the  parties  to 
be  charged  therewith,  and  whose  signatures  to  it  was  all  that 
the  statute  required  (13). 

«  Astey  V.  Emery,  B.  R.  Trin.  55  G.  3.  7  East,  558.   Klinitz  ▼.  Surry,  5  E»p. 

4  M.  &  S.  N.  P.  C.  267. 

X  Hart  ▼.  Sattlcy,  3  Camp.  5%8.  z  Ep^ertou  v.  Matbewi  and  another, 

y  Hindc  ▼.  WbitebouBe  and  aootlier,  6  East,  307. 

(13)  It  will  be  observed,  that  in  this  case  the  name  of  the  piir^ 
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Signed  by  the  parties.']  The  place  of  the  signature  i»  im- 
material. If  a  person  draw  up  an  agreement  in  his  own 
handwriting,  beginning,  "  I,  A.  B.,  agree,  &c."  and  leave  a 
place  for  a  signature  at  the  bottom,  but  does  not  sign  it,  the 
agreement  will  be  considered  as  sufficiently  signed*.  So,  it 
seems,  if  a  person  be  in  the  habit  of  printing  instead  of 
writing  his  name,  he  may  be  .said  to  sign  by  his  printed 
name,  as  well  as  his  written  name*. 

In  an  action  on  the  case  for  the  non-delivery  of  a  quantity 
of  gin,  bought  of  the.  defendants*,  it  appeared,  that  at  the 
time  the  order  for  the  gin  was  given  by  the  plaintiff  to  the 
defendants,  a  bill  of  parcels  was  delivered  to  the  former,  the 
printed  part  of  which  was,  *'  London.     Bought  of  Jackson 
and  Hankin,  distillers,"  and  then  followed,  in  writing,  "  1000 
gallons  of  gin,  1  in  5.  gin  7s.  350/."    The  name  of  the  pur- 
chaser was  inserted  in  the  bill  of  parcels*.    About  a  month 
after,  the  defendants  also  wrote  the  following  letter  to  the 
plaintiff:  "  Sir,  We  wish  to  know  what  time  we  shall  send 
you  part  of  your  order,  and  shall  be  obliged  for  a  little  time 
m  delivery  of  the  remainder;  must  request  you  to  return  our 
pipes.     Yours,  &c.  Jackson  and  Hankin."     It  viras  holden, 
that  by  connecting  the  bill  of  parcels  with  the  subsequent 
letter  of  the  defendants,  the  requisites  of  the  statute  were 
sufficiently  complied  with.     So  where  the  name  of  the  seller 
was  printed  on  the  bill  of  parcels,  but  he  had  written  thereon 
the  name  of  the  purchaser,  that  w^s  holden  to  be  a  recogni- 
tion of  the  contract  and  adoption  of  the  printed  name,  so  as 
to  satisfy  the  words  of  the  statute*. 

Or  their  agents  thereunto  laxrfully  authorized^  The 
question,  whether  this  {17th)  section  of  the  statute,  com- 
prehends contracts  for  the  sale  of  goods  by  auction,  as 
w^ell  as  other  sales,   has  not  as  yet  been  solemnly  deter- 

I 

I 

a  KDiglU  y.  Crockfoi-d,  i  Esp.  N.P.C.    d  See  Champion  v.Plummer,  1  Bos.  Ac 

190.  per  Eyre,  C.J.  Piil.  N.  R.  254. 

b  Per  Eldon,  C.  J .  in  2  Bo».  &  Pul.  239.    e  Schneider  r.  Norris,  s  M .  & S.  386. 
€  Saunderson  v.  Jacksoo  and  another, 

S  Bob.  &  Pul.  238. 


chaser,  as  well  as  the  seller,  appeared  in  the  memorandum,  al- 
though the  purchaser  only  regularly  signed  it ;  but  in  Champion  v* 
Plumroer,  I  Bos.  &  Pul.  N.  R.  252.  where  the  seller  only  signed, 
and  the  name  of  the  purchaser  did  not  appear  on  the  bill  of  par- 
cels, it  was  holden,  that  the  bill  of  parcels  was  an  insufficient  me- 
morandum of  the  bargain,  because  there  cannot  be  a  contract 
without  two  parties.     See  Cooper  v*  Smith,  15  East,  103. 
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mined  (14)«  Assuming,  howeyer,  that  sales  by  auctioneers 
or  brokers  are  within  the  17th  section,  it  has  been  uniformly 
holden,  ever  since  the  case  of  Simon  v.  Metivier',  that  the 
auctioneer  or  broker  is  the  agent  of  both  parties,  and  a  memo- 
randum, made  by  him  of  the  bargain,  is  a  sufficient  compliance 
with  the  terms  of  the  statute,  to  make  the  contract  of  sale  bind* 
ing  on  each  (id).  But  the  memorandum  by  the  auctioneer  must 
be  a  sufficient  memorandum ;  for  where  at  a  sale  by  auction  of 
sugars,  the  auctioneer  (having  before  him  the  printed  cata- 
k>gue  of  sale,  containing  the  lots,  marks,  and  number  of 
h^;8heads,  and  the  gross  weights  of  the  sugars ;  and  also  ano- 
ther written  paper  containing  the  conditions  of  sale,  which 
latter  he  read  to  the  bidders,  as  the  conditions  on  which  the 
sugars  were  to  be  sold ;  but  the  two  papers  were  neither  ex- 
ternally annexed  nor  contained  any  internal  reference  to  each 

f  Per  EUenboroiigb,  C.  J.  delivering  the  opinion  of  the  court  in  Hindc  ▼, 

Whitehouse,  7  £ast,  569. 


(14)  Lord  Mansfield,  C,  J.  and  Wilmot,  J.  in  Simon  v,  Metivier, 
1  BL  R.  599*  ^^^^  inclined  to  think,  that  sales  by  auction  were  not 
within  the  statute,  on  the  ground,  that  the  solemnity  of  that  kind 
of  sale,  and  the  number  of  persons  present,  precluded  all  perjury 
as  to  the  fact  of  sale.  But  see  the  judicious  remarks  of  EllenbcNi 
rough,  C.  J.  on  this  opinion,  and  the  reasoning  on  which  it  is 
founded,  in  Hinde  v.  Whitehouse,  7  East,  568.  See  ante,  p.  797, 
under  the  4th  clause  of  the  4th  section,  as  to  sales  of  land  by  auc- 
tion, 

(15)  In  like  manner,  the  memorandum  in  a  broker's  book,  and 
the  bought  and  sold  notes  transcnbed  therefrom^  ^nd  delivered  to 
the  buyers  and  sellers  respectively,  are  sufficient  to  bind  the  bar« 
gain,  the  broker  being  considered  as  the  agent  of  both  parties.- 
Rucker  v.  Cammeyer,  I  Esp.  N.  P.  C.  105.  ruled  by  Kenyon» 
€•  J.  on  the  authority  of  Simon  v.  Metivier ;  and  per  £llenborough» 
C.  J.  in  Hinde  v.  Whitehouse,  7  East,  569.  S.  P,  A  material  aU 
teration  in  a  sale  note  by  the  broker,.after  the  bargain  made,  at  the 
instance  of  the  seller,  without  the  consent  of  the  purchaser  annuls 
the  instrument,  so  as  to  preclude  the  seller  from  recovering  upon 
the  contract  evidenced  by  the  instrument  so  altered  by  him, 
Powell  V.  Divett,  15  East,  39.  "  If  the  broker  deliver  a  different 
note  of  the  contract  to  each  party  contracting,  there  is  no  valid 
contract.  There  is,  I  believe,  a  case  which  states  the  entry  in  the 
broker*s  book  to  be  the  original  contract,  but  it  has  been  since 
contradicted.  Each  is  bound  by  the  note  which  the  broker  deli- 
versy  and  if  different  notes  are  given  to  the  parties,  neither  can  un- 
derstanbd  the  other."  Per  Gibbs,  C.  J*  Cumming  v.  Roebuck, 
Holt's  N.  P,  C.  172. 
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other,)  wrote  down  on  the  catalogue  the  name  of  the  highest 
bidder,  and  the  sum  bid  for  the  particular  lots;  it  was 
holden^,  that  the  minute  made  on  the  catalogue  of  sale,  (which 
catalogue  was  not  by  any  refference  incorporated  with  the 
conditions  of  sale,)  was  not  a  sufficient  memorandum  of  a 
bargain  under  those  conditions  of  sale.  But  where  goods 
were  sold  by  auction  to  an  agent**,  and  the  auctioneer  wrote 
the  initials  of  the  agent's  name,  togiether  with  the  prices,  op- 
posite the  lots  purchased  by  him,  in  the  printed  catalogue, 
and  the  principal  afterwards,  in  a  letter  to  the  agent,  recog- 
nised the  purchase,  it  was  holden,  that  the  entry  in  the  cata- 
logue, and  the  letter,  coupled  together,  were  a  sufficient  me- 
morandum of  the  contract. 

In  Bojj^dell  v.  Drummond,  11  East,  142.,  it  was  holden, 
that  the  signature  of  the  defendant,  in  a  book  entituled 
**  Shakespeare  Subscribers,  their  signatures,"  not  referring 
to  a  printecl  prospectus  wliich  contained  the  terms  of  the  con-* 
tract,  and  which  was  delivered  at  the  time  to  the  subscribers 
to  the  Boydell  Shakespeare,  could  not  be  connected  with  the 
prospectus,  so  as  to  take  the  case  out  of  the  statute,  inasmuch 
as  such  connection  could  not  be  established  without  the 
intervention  of  parol  evidence,  and  that  would  open  a  door 
for  perjury,  which  it  was  the  object  of  the  statute  to 
prevent. 

If  on  a  gale  by  auction  of  goods  the  same  person  is  de- 
clared the  highest  bidder  for  several  lots,  a  distinct  contract 
arises  for  each  lot ;  and  although  all  the  lots  together  pur- 
chased by  the  same  person  exceed  10/.  in  value,  yet  if  the  lots 
are  separately  of  less  value  than  10/.  a  memorandum  in  writing- 
is  not  necessary*. 

It  is  to  be  observed,  that  neither  the  4th  nor  17th  sections 
of  this  statute  require,  that  the  agent  should  be  authorized  by 
fcriting,  A  parol  authority,  therefore,  is  sufficient^  [16]. 
But  the  character' of  agent  cannot  be  supported  by  one  of  the 
contracting  parties*. 

K  Hindey.WliitelioaBe,  7  l^aet,  £58.  veyer,   1  Esp.  N.  P.  C.  106.    See 

h  Phillimore  y.  Barry,  1  Camp.  N  P.  also  Einniersoii  ▼.  HeeTis,  s  Tauut. 

C.  S13.  46. 

i   Enimeraou  ▼.  Heclie,  2  Taant.  38.  1   VVrightT.  Daiin«h,s  Camp. N.  P.O. 

k  Per  KeuyoD,C.  J.  in  Racker  v.  Cam-  SO3. 


*  (16)  The  third  section,  relating  to  assignments  and  surrenders 
of  leases,  &c»  requires  that  the  agent  should  be  authorized  by 
writing. 
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ni.   The  fifth  and  sixth  Sections  relating  to  the  Exe- 
cution and  Revocation  of  Wills. 

5th  Section. — *•  All  devises  and  bequests  of  any  lands  or 
tenements,  devisable  either  by  force  of  the  statute  of  wills, 
or  by  this  statute,  or  by  the  custom  of  Kent,  or  of  any  bo- 
**  rough,  or  any  other  particular  custom,  shall  be  in  writing, 
"  and  signed  by  the  party  so  devising  the  same,  or  by  soma 
other  person  in  his  presence,  and  by  his  express  directions, 
and  shall  be  attested  and  subscribed  in  the  presence  of  the 
devisor,  by  three  or  four  credible  witnesses,  or  else  they 
shall  be  utterly  void  and  of  none  effect." 

All  devises  of  any  lands  (rr  tenements^']  Although  these 
words  are  very  general,  yet  it  has  been  holden,  that  copy- 
hold land"  and  customary"  estates,  passing  by  surrender,  are 
not  comprehended  within  them.  In  these  cases,  the  estate 
is  considered  as  passing  by  the  surrender,  of  which  the  will 
only  directs  the  uses.  Consequently,  it  is  not  necessary  that 
such  will  should  be  executed  with  the  solemnities  required  by 
this  statute.  Hence,  a  mere  draught  of  a  will,  the  signing 
and  publication  of  which  were  prevented  by  the  sudden 
death  of  the  testator,  has  been  holcien  suflicient  to  pass  copy- 
hold land  surrendered  to  the  use  of  the  will.  N.  By  stat. 
55  Geo.  3.  c.  192.  Dispositions  by  will  by  any  person  dying 
after  12th  of  July,  1815,  of  copyhold  estates,  are  made  effec- 
tual without  any  previous  surrender  to  the  use  thereof. 

By  the  12th  section  of  the  statute  of  frauds,  "  Estates  pvr 
**  aiiter  vie  are  devisable  by  will  in  writing,  signed  by  the  de- 
•*  visor,  and  attested  by  three  witnesses,  as  in  the  fifth  section." 

Shall  be  in  writing^]  This  provision  is  merely  a  repetition 
of  what  had  been  required  by  the  stat  32  H.  8.  c.  1.  which 
first  gave  the  power  of  disposing  of  land  by  will.  But  writing 
wastheonly  solemnity  which  thatstatuterequired{17.).  Hence, 

mRoed.  Gilman  y.  Heylioc,  s  Bl.  R.  S99.    Cary  v.  Askew,  coram  Sir  L. 

1114.    See  also  the  Attorney-gene-  Kenyon,  M.R.  May  9,  1786.  2'Bro. 

ml  ▼.Burnet,  s  Verii.  S9S.  Attorney-  C.  C.  53.  and  in  a  note  to  Wagstafi' 

general    v.   Andrews,    1    Ves.  895.  v.  Wagstaff,  2  P.  Wms.  239.  Cox^s 

Tnffnell  v.  Page,  3  Atk.  37.  ed.  recognised  by  Ellenborough,  C. 

B  Doe  d.  Cook  v.  Danvers,  7  East,  J.  in  7  East,  3^4. 


(17)  BUckstone,  in  his  Commentanes,  B.  2.  c.  23.  observes,  that 
many  frauds  and  perjuries  were  introduced  by  this  stat.  32  H.  8. 
and  remarks  on  the  difficulty  and  hazard,  even  in  matters  of  public 
utility,  of  departing  from  tne  rules  of  the  common  law,  which  are 
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before  the  statute  of  frauds,  short  notes,  taken  by  a  lawyer 
from  the  testator's  mouth,  for  the  purpose  of  being  reduced 
into  form®,  were  holden  to  be  a  good  will,  though  the  tes- 
tator died  before  they  were  so  reduced  into  form.  In  like 
manner,  a  scrap  of  writing,  though  it  was  not  signed,  sealed, 
or  written,  by  the  testator,  might  have  been  established  as  a 
will  by  the  testimony  of  a  single  witness.  This  did  in  fact 
happen  in  a  vety  remarkable  case,  that  of  Sir  Francis  Worse- 
ley's  will'.  One  Baynham,  of  Gray^s  Inn,  wrote  a  will  for 
Sir  Francis  Worseley,  which  will  was  in  loose  sheets,  dictated 
by  Sir  Francis,  who  had  neither  signed  nor  sealed  the  same^ 
though  the  writing  itself  purported  both;  but  Sir  Francis^ 
who  intended  to  write  the  same  over  again,  had  said,  that  in 
the  mean  time  that  should  be  his  will.  N«  Baynham  was  the 
only  witness :  the  court  conceived  this  to  be  a  sufficient  will. 

It  has  been  conjectured  by  a  veiy  eminent  lawyer  •«,  that 
the  preceding  case,  which  was  decided  in  18  Car.  2.,  might 
have  occasioned  the  introducing  the  fifth  section  of  the  statute 
of  frauds,  the  provision  of  which  (viz.  1st,  That  the  will  shall 
be  signed  by  the  testator,  and  ^ly,  I'hat  it  shall  be  attested 
and  subscribed  by  three  credible  witnesses  in  the  presence  of 
the  testator)  point  directly  at  the  two  grievances  in  Sir  Franciflt 
Worseley's  case. 

And  signed  by  the  party  devising.']  What  shall  be  con«» 
sidered  as  a  sufficient  signature  within  this  clause,  will  ap- 
pear from  the  following  cases.  The  devisor  wrote  his  will 
with  his  own  hand,  thus :  **  I,  John  Stanley,  make  this  my 
last  will  and  testament,"  and  thereby  devised  the  land  in 
question,  and  put  his  seal  thereto,  but  did  not  subscribe  hig 
name.    The  will  was  subscribed  by  three  witnesses  in  his 

f)resence.  This  was  holden'  to  be  a  good  will  to  pass  the 
and ;  for  the  will  having  been  written  by  the  devisor,  and 
his  name  being  in  the  will,  it  was  a  sufficient  signing  within 
the  statute,  which  has  not  appropriated  any  particumr  place 
in  the  will,  where  it  shall  be  signed,  either  at  the  top,  or 
bottom,  or  in  the  margin  (18). 

O  1  Andemon,  34.  citrd  by  Ld.  Ellen-  r  Lemayne  r.  Stanley,  3  Le^.  1 :  Ad- 

borough,  C.  J.  7  East,  334.  judged  after  several  arguments  hj 

p  Reported ini  Sidf.3i5.pl. 33.9 Keb.  the  whole  court,  sc.    North,  C.J. 

138.  pi.  82.  by  the  name  of  Stephens,  Wyndhan,  Charlton,  and   Levinz, 

lessee  of  Gerard  ▼.  Ld.  Manchester,  Js.  on  special  verdict  in  cjectmen^ 

IS  Car.  9.  Easter  T.  l68i.  C.  B. 

q  Ld.  Camden  in  Hindson  ▼.  Kersey. 

90  nicely  constracted  and  artificially  connected,  that  the  least 
breach  in  any  one  disorders  for  a  time  the  texture  of  the  whole, 

(IS)  See  the  opinion  of  Lord  Mansfield,  C.  J.  in  Right  t«  Price, 
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It  seems,  that  if  the  devisor  cannot  write,  a  mark  made  by 
him  will  be  a  sufficient  signing*  within  the  statute  (19). 

Whether  the  devisor,  by  merely  affixing  his  seal  to  the 
will,  can  be  considered  as  having  sufficiently  signed  within 
the  meaning  of  the  statute,  seems  to  be  a  vexata  quasstio. 
Affirmed  per  North,  Wyndham,  and  Charlton,, in  Lemayne 
V-  Stanley,  3  Lev.  1.  Dub.  per  Levinz,  S.  C.  Affirmed  per 
Holt,  C.  J.  in  Lea  v.  Libb,  1  Show.  69.  Affirmed  per  Lord 
Raymond,  C.  J.  at  nisi  prius^  in  Wameford  v.  Warneford, 
^  Str.  764,  Negatived  per  three  barons  (including  Parker, 
C.  B.)  in  Smith  v.  Evans,  1  Wils.  313. ;  also  per  Willes,  C.  J. 
Sir  John  Strange,  M.  R.  and  per  Parker,  (J.  B.  (30)  sitting 
with  Lord  Hardwicke,  C.  in  Ellis  v.  Smith,  as  assistants, 
I  Ves.  jun.  11. 1  Dickens,  225. 

•  See  ia  Lemayne  ▼.  Staoley,  Freem.  538.  a  diet  an  to  this  effect. 


Doug.  341.  where  the  will  was  prepared  in  five  sheets,  and  a  seal 
afBxed  to  the  last,  and  the  form  of  attestation  written  upon  it ;  and 
the  will  was  read  over  to  the  testator,  who  set  his  mark  to  the  two 
first  sheets,  and  attempted  to  set  it  to  the  third,  but  being  unable, 
from  the  weakness  oF  his  hand,  he  said  he  could  not  do  it,  but  that 
it  was  his  will ;  and,  on  the  following  day,  bein^  asked  if  he  would 
sign  his  will,  he  said  he  would,  and  attempted  to  si^  the  two  re« 
maining  sheets,  but  was  not  able.  Lord  Mansfield,  C.  J.  observed, 
that  **  the  testator,  when  he  signed  the  two  first  sheets,  had  an 
intention  of  signing  the  others,  but  was  not  able.  He  therefbre  did 
not  mean  the  signature  of  the  two  first  as  the  signature  of  the  whole 
will ;  consequently  there  never  was  a  sign&ture  as  of  the  whole.'* 
N.  The  case  was  ultimately  decided  on  another  ground. 

(19)  See  Harrison  v.  Harrison,'8  Ves.  jun.  185.  where  it  was  holden 
by  Lord  Eldon,  C.  on  the  authority  of  Gumey  v.  Corbet*,  C.  B. 
that  a  will  was  duly  executed  to  pass  freehold  land,  although 
one  witness  only  had  subscribed  his  name,  and  the  other  two  had 
attested  by  setting  their  marks.  See  also  Addy  v.  Grix,  coram  Sir 
W.  Grant,  M.  R.  8  Ves.  jun.  604.  S.  P. 

(20)  Parker,  C.  B.  observed,  however,  (according  to  the  report  in 
1  Ves.  jun.  12.)  that  as  in  some  cases  it  was  thrown  out  obiter,  that 
sealing  was  signing,  and  in  one  case  decreed^  that  tt  was  equal  to 
signing,  be  should  submit  his  opinioru  But  in  Dickens's  Kep.  of 
EUis  V.  Smith,  vol.  I.  p.  228.  and  in  a  MS.  note,  this  remark  does 
not  appear ;  and  Parker's  dissent  from  the  opinion  of  the  three 
judges  in  Lemayne  v.  Stanley,  and  Lord  Raymond  in  Wameford 
V.  Wameford,  stands  unqualified. 

*  Not  printed,  but  said  by  Ld.  Eldon  to  be  in  a  note  book  whicb  was  tbs 
property  of  Mr.  J.  BwDet.  This  book  is  uow  in  Lincoln**  Inn  Library,  form* 
uif  a  part  of  Seigeaat  Uiir*  M8S. 
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It  is  not  required  by  the  statute,  that  the  witnesses  should 
see  the  devisor  sign,  or  that  he  should  sign  in  their  presence*. 
It  is  sufficient,  that  the  devisor  should  declare  to  the  wit- 
nesses,  that  the  instrument  offered  to  them  to  be  subscribed  is 
his  will,  and  that  the  signature  is  his  hand-writing. 

Attested  and  subscribed.]  (21).  It  is  not  necessary,  that  the 
will  should  be  attested  and  subscribed  by  all  the  witnesses 
at  the  same  time.  Hence,  where  the  devisor  published  his 
will  in  the  presence  of  two  witnesses",  who  subscribed  it  in 
his  presence,  and  some  time  after  he  sent  for  a  third  witness^ 
and  published  it  in  his  presence ;  the  will  was  holden  to  be 
duly  attested  (22). 

t  Grayson  v.  Atkinson,  2  Ves.  454.  u  Jones  ▼.  Lake,  ]6  6.  3.  B.  R.  oit 
Ellis 'V.  Smith,  i  Tes.  jun.  ii.  special  verdict  in  ejectment.  2Atk. 
1  Dickens,  SSS.S.  C.  176.   n.  S.  P.  admitted  per  Hard- 

wicke,  C.  9  Ves.  459. 


(dl)  It  is  not  necessary  that  the  witnesses  should  be  infonned  of 
the  nature  of  the  instrument  they  are  about  to  attest,  or  that  it  is  a 
will.  Hence  in  Tr}'mraer  v.  Jackson,  determined  in  tlie  Court  of 
King*s  Bench  upon  a  trial  at  bar*  ofan  issue  directed  by  the  Court 
of  Chancery,  cited  in  1  Yes.  487.  recognised  by  Lord  Hardwicke, 
.  C.  in  Rigden  v.  Vallier,  2  Vez.  958.  and  by  Deuison,  J.  in  Wallia 
V.  Wallis,  Lincoln  summ.  ass.  1762.  4  Burn's  £.  L.  p.  127.  6th  ed., 
the  witnesses  to  the  will  were  induced,  from  words  made  use  of  by 
Anna  Lordell,  the  testatrix,  at  the  time  of  the  execution,  to  believe, 
that  the  instrument  they  attested  was  a  deed,  and  not  a  will .  The 
testatrix  delivered  it  '*  as  her  act  and  deed,"  and  the  words  **  sealed 
and  delivered"  were  written  above  the  place  where  the  three  wit- 
nesses were  to  subscribe  their'  names.  The  court  were  of  opinion^ 
that  this  was  a  sufficient  execution  of  the  wilL 

(^2)  **  The  case  of  witnesses  attesting  at  different  times  is  sup* 
ported  by  so  many  authorities,  that  it  may  be  considered  as  settled ; 
yet  I  think  it  is  a  dangerous  determination,  and  destructive  of  those 
barriers  which  the  statute  has  erected  against  frauds  and  perjuries." 
Per  Sir  John  Strange,  M.  R.  1  Ves.  jun.  14. 

It  will  be  observed,  that  in  Jones  v*  Lake,  there  was  only  one  io<- 
strument,  which  was  attested  by  three  witnesses,  but  in  Lea  v.  Libb, 
1  Show.  68.  88.  3  Mod.  262.  (best  reported  in  Carth.  35.)  where 
land  was  devised  by  a  will  subscribed  by  two  witnesses,  and  after- 
wards a  codicil  was  made,  which  confirmed  all  the  devises  in  the 
will,  and  was  subscribed  by  two  witnesses,  one  of  whom  was  a  wit- 
^   uess  to  the  will ;  it  was  holden  that  the  will  and  codicil  together 


*  On  the  7th  of  May,  1749.  see  Reg.  Lib.  B.  1749.  p.  191. 
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The  devisor  wrote  upon  a  sheet  of  paper  a  devise  of  land, 
and  subscribed  the  paper,  but  did  not  seal  it ;  nor  was  it  at- 
tested*. On  a  subsequent  day  he  wrote  a  memorandum  on 
another  side  of  the  same  sheet  of  paper,  containing  a  bequest 
of  personal  estate,  and  subscribea  this  memorandum  iu  the 
presence  of  three  witnesses.  He  then  took  the  sheet  of  paper 
m  his  hand,  and  declared  it  to  be  his  last  will,  in  the  pre- 
sence of  the  three  witnesses,  and  then  delivered  it  to  them, 
and  desired  them  to  attest  and  subscribe  it,  in  his  presence, 
and  in  the  presence  of  each  other,  which  they  accordingly 
did.  It  was  holden,  that  this  was  to  be  considered  as  one 
entire  instrument,  though  made  at  different  times ;  and  that 
it  was  duly  executed  and  attested  to  pass  the  real  estate ;  that' 
the  memorandum  relating  to  personalty  only,  the  having  three 
witnesses  must  have  been  merely  for  the  purpose  of  authen- 
ticating  the  former  devise ;  and  the  court  observed,  that  a 
person  was  not  obliged  to  make  his  whole  will  at  the  same 
time. 

In  the  case  of  Stonehouse  v.  Evelyn,  at  the  Rolls,  3  P. 
Wms.  254.  it  was  proved,  that  the  three  subscribing  wit- 
nesses to  the  will  had  subscribed  their  names  in  the  presence 
of  the  testatrix ;  but  one  of  them  said  he  did  not  see  the  tes- 
tatrix sign  the  will,  but  that  she  owned  at  the  time  when  the 
witnesses  subscribed,  that  the  name  signed  tb  the  will  was 
her  own  hand-writing.  This  was  holden  to  be  sufficient  by 
Sir  Joseph  Jekyll,  M.  R. 

Where  a  will  consisted  of  two  sheets  of  paper^^,  and  the 
first  sheet  was  regularly  connected  with  the  second,  and  in 
the  first  sheet  the  testator  devised  land  to  trustees  thereinafter 
named  upon  trusts  therein  specified,  and  in  the  last  sheet, 
which  was  duly  executed  and  attested,  appointed  certain 
persons  to  be  trustees ;  although  the  testator  did  not  execute 
the  first  sheet,  and  the  witnesses  never  saw  it,  it  was  the  opi- 
nion of  all  the  judges  of  England,  that  if  the  tirst  sheet  were 
in  the  room  at  the  time  of  the  execution  of  the  second,  that 
was  sufficient 


X  OirletpBd.  Griffin  V.  Griffin,  i  Burr,    y  Bond  rr  Seavrcll,  oti  rase  reserred, 
549,  on  mease  renerved.  3  Burr.    1773    1   BI.  R.  407.  Bull. 

N.  P.«64.  S.C. 


were  not  sufficient  to  pass  the  laud  ;  for  the  statute  is  express,  that 
there  ought  to  be  three  witnesses  to  every  devise  of  land,  and  also 
that  the  witnesses  should  subscribe  such  devise  in  the  presence  of 
the  devisor ;  but  in  the  present  instance,  neither  of  these  solemnly 
tiet  took  place. 
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In  the  presence  of  the  devisor.']  It  is  required  by  the  sta- 
tute, that  the  attestation  and  subscription  of  the  witnesses 
should  be  in  the  presence  of  the  devisor,  in  order  to  prevent 
auoftier  will  being  obtruded  in  the  place  of  the  true  will; 
but  it  is  sufficient,  if  it  be  proved,  that  the  testator  might  see 
the  witnesses  subscribing  their  attestation;  it  is  not  neces- 
sary that  it  should  be  proved,  that  the  testator  did  actually 
see  the  witnesses  subscribe.  Hence,  where  the  devisor  being 
in  bed*  made  his  will,  which  he  signed  in  the  presence  of 
three  witnesses,  but  he  being  very  ill,  the  witnesses  with- 
drew into  a  gallery,  and  there  subscribed  their  names  as  wit- 
nesses to  the  will.  Between  the  gallery  and  the  bed-cham- 
ber, where  the  devisor  lay,  there  was  a  lobby  with  glass 
doors,  and  the  glass  broken  in  some  places ;  it  was  proved, 
that  the  jdevisor  might  see  from  his  bed  where  he  lay  (through 
the  lobby  and  the  broken  glass  windows)  the  table  in  the 
gallery,  where  the  witnesses  subscribed  their  names ;  it  was 
adjudged,  that  the  will  was  duly  executed  in  the  presence  of 
the  devisor,  within  the  intent  of  the  statute. 

Honora  Jenkins*,  having  directed  her  will  to  be  prepared, 
went  to  the  office  of  her  attorney  at  York,  in  order  to  exe- 
cute it.  H.  J.  being  asthmatical,  and  the  office  very  hot, 
she  retired  to  her  carriage  in  order  to  execute  the  will,  the 
witnesses  attending  her,  who  after  having  seen  her  execute, 
returned  into  the  office,  to  attest  the  will,  and  the  carriage 
was  put  back  to  the  window  of  the  office ;  it  was  proved  by 
a  person  who  was  in  the  carriage  with  H.  J.  that  the  testa- 
trix might  see  what  passed  through  the  window  of  the  of- 
fice. Immediately  Mter  the  attestation,  one  of  the  witnesses 
took  the  will  to  the  testatrix,  which  she  folded  up  and  put 
into  her  pocket.  Lord  Thurlow,  Ch.  thought  the  will  well 
executed ;  and  the  case  of  Sheers  and  Glasscock  was  relied 
upon  as  ah  authority. 

But  the  testator  must  be  in  a  situation  that  he  may  see  the 
witnesses  attest:  therefore  where  the  attesting  witnesses  re- 
tired from  the  rcom  where  the  testator  had  signed,  and  sub- 
scribed their  names  in  an  adjoining  room,  and  the  jury  found 
that  from  one  part  of  the  testator's  room  a  person  by  inclin- 
ing himself  forwards,  with  his  head  out  at  the  door,  might 
have  seen  the  witnesses,  but  that  the  testator  was  not  in  such 
a  situation  in  the  room  that  he  might  by  so  inclining  have 
seen  them:  held  that  the  will  was  not  duly  attested**. 

I  SheersT.Gla9tco€k,C.B.Carth.  81.    b  Poe  v.  Manifold,  i  llaule  k  Sck 

Salk.  688.  I  £q.  C.  Abr.  403.  lyyu,  S04. 

a  CaMoa  y<  Dade,  1  Bro.  C.  C.  99, 
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Although  it  is  required  by  the  statute^,  that  the  attesta- 
tion of  the  witnesses  should  be  in  the  presence  of  the  devisor^ 
yet  it  is  not  necessary,  that  it  should  oe  inserted  in  the  form 
of  the  attestation,  that  the  witnesses  subscribed  their  names 
in  the  presence  of  the  devisor;  whether  they  did  so  sub- 
scribe is  matter  of  evidence  to  be  left  to  the  jury*.  Hence, 
where  the  attestation  was  **  signed,  sealed,  published,  and 
declared,  in  the  presence  of  us,"  the  witnesses  being  dead, 
and  their  hand-writing  proved* ;  the  court  held  that  it  was  the 
province  of  the  jury  to  determine  upon  circumstances,  with- 
out any  positive  proof,  whether  the  witnesses  had  subscribed 
in  the  presence  of  the  devisor. 

jB^  three  or  four  credible  witnesses."}  The  witnesses  must 
be  persons  who  have  the  use  of  their  reason,  and  such  reli- 
gious belief  as  to  feel  the  obligation  of  an  oath ;  who  have 
not  been  convicted  of  any  infamous  crime,  and  are  npt  in- 
fluenced by  interest  ,(23). 

1.  The  witnesses  must  be  persons  who  have  the  use  of 
their  reason. 

Persons  excluded  from  giving  testimony^  for  want  of  skill 
and  discernment,  are  idiots,  pei-sous  of  insane  mind,  and 
children.  In  regard  to  children,  there  seems  not  to  be  any 
precise  time  or  age  fixed,  before  which  they  are  excluded 
from  giving  evidence ;  this  will  depend  in  a  great  measure  on 
the  sense  and  understanding  of  the  child,  as  it  shall  appear 
to  the  court  upon  examination  of  the  infant. 

2.  The  witnesses  must  be  persons  who  have  such  religious 
belief  as  to  be  sensible  of  the  obligation  of  an  oath. 

"  It  is  said  by  Sir  Edward  Coke*  (1  Inst.  6.  b.),  that  an 
infidel  is  not  to  be  admitted  as  a  witness ;  the  consequence  of 
which  would  be,  that  a  Jew,  who  acknowledges  the  Old 
Testament  only,  could  not  be  a  witness«  But,  I  take  it,  that 
although  the  form  of  the  oath,  as  administered  according  to 
the  laws  of  England,  is,  "  tactis  sacrosanclis  Dei  Evangeliis*^ 
by  which  it  is  presumed  that  the  witness  is  a  Christian;  yet 
in  cases  of  necessity,  as  in  foreign  contracts  between  merchant 
and  merchant,  frequently  transacted  by  Jewish  brokers,  the 
testimony  of  a  Jew,  "  tacto  libro  legis  mosaicos^*  is  not  to  be 

«  Brice  ▼.  Smith,  WUIes,  1.  f  Gilb.  Evid.  109. 

4  Hands  ▼.  James,  Comyn*s  R.  531*  g  Hale,  P.  C  9  rol.  979. 

#  Croft  ▼.  Pawlet,  Str.  1 109. 


T" 


(93)  Tins  is  a  general  mle  of  evidence* 
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rejected,  and  is  used  (as  I  have  been  informed)  among  all 
nations.** 

The  depositions  of  witnesses*,  professing  the  Gentoo  re- 
ligion, who  were  sworn  according  to  the  ceremonies  of  their 
religion,  taken  under  a  commission  out  of  Chancery,  were 
holden  to  be  admissible  in  evidence,  in  the  great  case  of 
Omichund  v.  Barker;  Willes,  C.  J.  remarking,  "  that  if  an 
oath  were  merely  a  Christian  institution,  as  baptism,  the  sa- 
crament, and  the  like,  he  should  have  been  compelled  to  ad- 
mit, that  none  but  a  Christian  could  take  an  oath.  But  oaths 
were  instituted  long  before  Christianity,  were  made  use  of  to 
the  same  purposes  as  now,  were  always  held  in  the  highest 
veneration,  and  were  almost  as  old  as  the  creation.  Jura^ 
mentum  (according  to  Sir  Edward  Coke)  nihil  aliudest  ouam 
Deum  in  testem  vocare ;  and,  therefore,  nothing  bul  the  belief 
of  a  Godf  and  that  he  will  reward  and  punish  us  according  to 
our  deserts^  is  necessary  to  qualify  a  man  to  take  an  oath,"* 
In  conformity  with  the  preceding  remarks,  it  has  been  holden, 
that  the  proper  question  to  be  put  to  a  witness,  in  order  to 
ground  an  objection  to  his  competency*,  is  not  whether  he- 
believes  in  Jesus  Christ,  or  the  Holy  feospels,  but  whether 
he  believes  in  God,  the  obligation  of  an  oath,  and  a  future 
state  of  rewards  and  punishments. 

3*  Persons  who  have  been  convicted  of  any  infamous 
crime  cannot  be  witnesses. 

There  are  several  crimes,  the  commission  of  which  evince 
such  a  moral  depravity,  as  utterly  to  exclude  the  offender 
from  becoming  a  witness.  Hence,  where  a  person  has  been 
convicted  of  treason  of  felony,  his  testimony  cannot  be  re- 
ceived in  a  court  of  justice.  At  the  common  law,  a  person 
convicted  of  petit  larceny  was  holden  not  to  be  a  competent 
witness,  and  consequently  was  hicapable  of  attesting  a  de- 
vise of  land\  But  now  by  stat.  31  G.  3.  c.  33.  reciting,  jhat 
persons  convicted  of  grand  larceny  are  by  their  punishment 
restored  to  their  credit  as  witnesses,  it  is  enacted  "  that  no 
person  shall  be  an  incompetent  witness  by  reason  of  a  con- 
viction for  petty  larceny."  Every  species  of  the  crimen  falsi^ 
as  it  is  termed,  such  as  perjury,  forgery,  and  the  like,  ren- 
ders persons  ponvicted  thereof  incompetent  to  be  witnesses. 
•  Standing  in  the  pillory  being  the  usual  punishment  inflicted 
on  those  who  are  convicted  of  the  crimen  falsi ^  it  was  for- 
merly holden,  that  no  person,  who  had  sufl'ered  this  punish* 


h  Omichund  v.  Barker,  Willes,  538.     "  k  Pendock  ▼.  Mackinder,  Willes,  66S. 
I  R.  T.Taylor,  Peakc's  N.  P.  C.  ii.per        9  VVils.  is.  S.  C. 
Buller,  J. 
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iokntj  or  even  had  been  sentenced  to  it»  could  be  a  witnesis ; 
but  the  rule  now  laid  down  is,  that  it  is  the  crime  and  not 
the  punishment^  which  makes  a  man  infamous ;  and  conse- 
t^uently,  although  a  person  be  sentenced  to  stand  in  the  pil- 
lory, yet  if  it  be  not  for  an  infamous  offence,  such  personis 
still  a  competent  witness^  If  one  found  guilty  on  an  indict* 
ment  for  perjury  at  common  law  be  pardoned  by  the  king,  he 
will  be  a  good  witness" ;  because  the  king  ha^  power  to  take 
ofFevery  part  of  the  punishment ;  but  if  a  person  be  indicted 
of  perjury  on  the  stat  5  Eliz.  c.  9.  and  convicted,  the  king 
cannot  restore  such  person  to  his  competency  as  a  witness ; 
for  the  king  is  divested  of  that  prerogative  by  the  express 
Words  of  the  statute.  In  this  case  the  disability  forms  a  part 
of  the  judgment  On  the  statute^  tiz.  "  that  the  oath  of  such 
person  or  persons,  so  offending,  thenceforth  sh^U  not  be  re^ 
ceived  in  any  court  of  record  within  England  or  Wales,  or 
the  marches,  until  the  judgment  shall  be  reversed  by  attaint 
or  otherwise"*"  But  on  an  indictment  at  common  law,  the 
disability  is  only  a  consequence  of  the  infamous  judgment^ 
N,  The  party,  who  would  object  to  the  testimony  of  a  wit* 
ness,  on  the  ground  of  his  having  been  convicted  of  an  infa- 
mou&oifence,  must  be  prepared  with  a  copy  of  the  judgment, 
regularly  entered  upon  the  verdict  of  conviction ;  for,  until 
such  judgment  is  entered,  the  witness  is  not  deprived  of  his 
legal  privileges^  A  mere  conviction,  unless  followed  by  a 
judgment,  is  not  suliicient  to  destroy  the  competency  of  a 
witness 'I.  The  admission  of  the  witness,  that  he  has  been 
convicted  of  the  oifence,  will  not  supersede  the  necessity  of 
producing  the  record  of  conviction,  or  copy  thereof'. 

4.  The  witnesses  must  not  be  biassed  or  influenced  by 
faiterest  ^ 

Previously  to  the  stat  45  G.  2.  c.  6.  it  was  holden*,  that  if 
one  of  the  subscribing  witnesses  to  a  will  of  land  was  a  legatee 
named  in  the  willy  and  the  land  was  charged  with  the  pay-- 
ment  of  the  legacy,  such  witness,  not  having  received  the 
legacy,  or  otherwise  discharged  himself  of  his  interest  at  the 
time  of  examination,  was  not  a  credible  witness  within  the 
intent  of  the  statute  of  frauds.  Whether  a  witness,  who  was 
a  creditor  or  a  legatee,  was  competent  to  be  examined  in  sup- 

« 

I  Chatcr  y.  Hmvkiof,  3  Lev.  496.  p  Peake*t  Evid.  198.  sd  ed. 

mGilb.  Erid.  lOS.  0oyer  ▼.  Mettaer,  q  Lee  ▼.  Gansel,  Cowp.  3. 

B.R.  M.  T.  1.S03.  London  Sittings,  r  R.  ▼.  Castell  Careinion,  a  Eatt,77. 

Ellenborong^fa,  C.J.  ante,  p.6l8.  •   Holdfast  d.  Auftey  ▼.  DowfingyStr. 
n  Co.  Ent.  s68.  b.  9d  ed.  12S9. 

•  Per  Holt,  C.  J.  in  R.  ▼.  Crotby» 

Salk.  699. 
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port  of  a  willy  containing  &  charge  on  the  land  for  payment 
of  debts  and  legacies,  if  after  the  death  of  the  devisor,  and 
before  examination,  he  had  received  or  released,  or  upon  ten- 
der made  had  refused  to  receive,  the  debt  or  legacy,  seems  to 
have  been  a  vexata  qucesiio.  Lee,  C.  J.  had  expressed  an 
opinion  in  Anstey'v.  Dowsing,  that  the  condition  of  the  wit- 
ness, at  the  time  of  the  attestation^  was  the  only  thing  to  be 
regarded ;  and  if  the  witness  was  interested  at  that  time,  no- 
thing ex  post  facto  could  give  effect  to  his  attestation.  Lord 
Hardwicke,  C,,  in  the  case  of  the  Earl  of  Aiiesbuiy's  will» 
(cited  by  Lord  Mansfield,  C.  J.  in  1  Burr.  4-27.)  where  the 
subscribing  witnesses  were  legatees  named  in  the  will,  (which 
contained  a  charge  on  the  real  estate  for  the  payment  of  lega- 
cies,) but  had  released  before  examination,  established  the 
wilL  In  Wyndham  v.  Chetwynd*,  the  subscribing  witnesses 
were  creditors  of  the  devisor,  but  their  debts  haviiig  beea 
l)aid  before  examination,  the  court  were  of  opinion,  tiiat  these 
witnesses  were  credible  within  the  intent  of  the  statute. 

In  Doe  d.  Hindson  v.  Kersey",  where  the  testator  devised 
ceitain  lands  to  trustees,  to  be  applied  to  the  use  of  such  poor 
ofa  certain  parish  as  by  reason  pf  infancy,  impotence,  or  old 
age,  were  unable  to  work,  and  to  place  out  the  children  of 
such  poor,  apprentices ;  and  the  three  witnesses,  who  attested 
the  will,  were  seised  of  lands  in  fee  within  the  said  parish, 
at  the  time  of  the  attestation,  but  had  conveyed  away  the 
same  before  the  trial;  the  three  puisne  Judges  were  ot  opi- 
nion, that  the  witnesses  were  credible  witnesses  within  the 
intent  of  the  statute ;  but  Lord  Camden,  C.  J.  expressed  an 
elaborate  opinion  to  the  contrary,  viz.  1.  That  the  credibility 
was  a  necessary  and  substantial  qualification  at  the  time  of 
attestation  ;  2.  that,  if  the  witness  was  incompetent  at  that 
time,  he  could  not  purge  himself  afterwards,  either  by  re- 
lease or  payment,  so  as  to  set  up  the  will ;  3.  that  he  could 
not  be  a  witness  in  that  case  to  establish  any  part  of  the  will, 
but  that  the  whole  was  void,  'i'he  puisne  judges  differed 
with  Lord  Camden  on  the  second  position,  and,  as  it  appears, 
decided  the  case  on  this  ground :  immely,  that  the  witnesses 
were  restored  to  their  competency,  by  the  removal  of  their 
interest  before  the  time  ot  examination  (*24).     Having  thus 

t  Wyudhain  ▼.   Clietwyiid,     i    Bun*,    u  Hindson  v.  Kersey,  C.  B.  od  case 
414.     1  Bl.  R.  65.  upeciai  verdict.  reserved  from  Weatmureland assize8| 

4  Burn.  E.  L.  97. 


»         all    I     — « 


(24)  The  chronological  fitateiueat  of  this  subject  is  as  follows: 
The  Cttbii  of  Holdfast  d»  Aiistey  Y.  Downing  wa»  decided  in  B*  K« 
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stated  the  several  decisions,  it  will  be  proper  to  remark,  that 
the  discussion  of  this  subject  is  nbw  become  matter  of  curious 
speculation  rather  than  of  use ;  for,  in  consequence  of  the 
doubts  which  had  arisen,  from  the  opinion  expressed  by  Lee, 
C.  J.  in  Anstey  v.  Dowsing,  the  interference  of  the  legislature 
was  deemed  necessary ;  and  by  stat  515  G.  ^.  c.  6.  it  was  en- 
acted, "  that  if  any  person  shall  attest  the  executioft  of  any 
will  or  codicil,  to  whom  any  l^eneficiat devise,  legacy,  es- 
tate, interest,  gift,  or  appointment,  of  6r  affecting  any  real 
**  or  personal  estate,  other  than  charges  on  lands,  &c.,  for 
"  payment  of  any  debt  or  debts,  shall  be  thereby  given  or 
**  made,  such  devise,  &c.  shall,  so  far  only  as  concerns  such 
**  person  attesting  the  execution  of  such  will  or  codicil,  or 
any  person  claiming  under  him,  be  void ;  and  such  person 
shall  be  admitted  as  a  witness  to  the  execution  or  such 
will  Or  codicil,  within  the  intent  of  the  said  act,  notwith* 
**  standing  such  devise,  &c."  And  by  s.  2.  **  In  case,  by 
any  will  or  codicil,  any  lands,  &c.  shall  be  charged  with 
debts;  and  any  creditor,  iv hose  debt  is  so  charged,  shall 
attest  the  execution  of  such  will  or  codicil,  every  such 
creditor,  notwithstanding  such  charge,  shkll  be  admitted 
as  a  witness  to  the  execution  of  such  will  or  codicil,  within 
the  intent  of  the  said  act  Provided  *,  that  the  credit  of 
^*  every  such  witness,  and  all  circumstances  relatin|;  thereto^ 
"  shall  be  subject  to  the  consideration  and  determmation  of 
the  court  and  the  jury,  before  whom  any  such  witness  shall 
be  examined,  or  his  testimony  or  attestation  made  use  of; 
or  of  the  court  of  equity,  in  which  the  testimony  or  at^ 
testation  of  any  such  witness  shall  b^  made  use  of;  in  like 
manner  as  the  credit  of  winesses  in  all  other  cases  6ugbt  to 
"  be  considered  of  and  determined.'* 

X  S*  6*    * 


Easter  term,  19  G*  3.  1746.  .  The  decree  of  Lord  Hardwicke  on 
Lord  Ailesbury's  will  was  in  1748.  The  statute  was  made  ih  the 
55  G.  2.  1752.  The  judgment  of  thecourt  in  Wyndham  v.  Chet* 
wynd  was  delivered  by  Lord  Mansfield,  C.  J.  B.  R.  M.  T.  31  G.  2. 
1757;  the  will,  on  which  the  question  arose,  being  dated  the  14th 
of  May,  1750.  The  judgment  in  Doe  d.  Hindson  v.  Kersey  was 
delivered  by  Ld.  Camden,  C.  J.  C.  B.  in  E.  T.  5  G.  3. 1765 ;  the 
will,  on  which  the  question  arose,  being  dated  the  l6th  of  August, 
1734.  The  two  last-mentioned  cases  are  arranged  in  the  text,  as 
if  they  had  been  decided  before  the  statute  35  G.  3«,  because  it 
does  not  appear  that  in  either  of  them  the  decision  was  influenced 
by  the  provisions  of  that  statute,  [u  both  cases,  the  wills  had  beea 
executed  before  the  statute. 
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It  does  not  appear  that  the  legislature^,  when  they  passed 
the  statute  of  frauds,  bad  in  their  contemplation  executiont 
of  wills  by  blind  men.  It  seems,  however,  that,  in  the  case 
of  a  blind  man,  stronger  evidence  will  be  required  than  the 
mere  attestation  of  signature,  but  it  is  not  necessary,  that  the 
will  should  be  read  over  to  him  in  the  presence  of  the  attest* 
ing  witnesses. 

Of  the  proof  by  the  sabscrihine^  witnesses. — ^To  prove  the 
due  execution  of  a  devise  of  lands,  the  original  will  must  be 
produced,  and  one  of  the  subscribing  witnesses,  if  living, 
must  be  examined  to  prove,  that  the  solemnities  prescribed 
by  the  statute' have  been  complied  with,  agreeably  to  the 
rule  of  law,  that  where  a  witness  has  subscribed  an  instru- 
ment, he  must  be  produced,  because  it  is  the  best  evidence 
(25) ;  and,  even  where  the  will  is  in  the  hands  of  the  adverse 
party,  who  has  notice  to  produce  it,  and  in  consequence  of 
such  notice  "does  produce  it  at  the  trial,  the  party  calling  for 
it  is  bound  to  call  one  of  the  subscribing  witnesses  to  prove 

y  Longcbamp  d.  GoodfeUow  ▼.  Fish,  2N.  R.  419. 


bite 


(25)  *•  Althouj^h  the  common  course  is  to  call  one  witness  only 
to  prove  the  will*,  yet  that  is  only  where  there  is  no  objection  made 
to  the  execution  of  the  will  by  the  heir ;  for  he  is  entitled  to  have 
all  the  witnesses  examined,  but  then  he  most  prodnce  them ;  for 
the  devisee  need  not  produce  more  than  one,  if  such  witness  shall 
prove  all  the  requisites ;  and  though  they  should  all  swear  that  the 
will  was  not  duly  executed,  yet  the  devisee  would  be  permitted  td 
adduce  evidence  of  circumstances  to  prove  the  due  execution  ;  as 
was  the  case  of  Austin  and  Willes,  cited  by  Lord  Hardwicke,  C.  in 
Blacket  and  Widdrington,  M.  T.  1 1  G.  2.  in  which  case,  notwith- 
standing the  three  witnesses* swore  that  the  will  was  not  duly  exe- 
cuted, the  devisee  obtained  a  verdict  f*  In  Pike  and  Bradbur}':]:* 
before  Lord  Raymond,  upon  an  issue  of  dtvisavit  vei  nont  the  wit- 
nesses denying  their  hands,  the  devisee  would  have  avoided  calling 
them  ;  but  the  C.  J.  obliged  him  to  call  them,  whereupon  the  fir>»t 
and  second  denying  their  hands,  it  was  contended  that  he  should 
go  no  further ;  for  it  was  argued,  that  though  if  you  call  one  witness, 
who  proves  against  you,  you  may  call  another,  yet,  if  the  second 
also  prove  against  you,  you  can  go  no  farther ;  but  the  chief  justice 
permitted  the  devisee  to  call  other  witnesses  to  prove  the  will,  and 
he  obtained  a  verdict."     Gilb.  Evid.  69.  Bull.  N.  P.  264. 

*  Per  Lee,  C.  J.  in  Anstey  ▼.  Dowsing^.  See  also  the  opinion  of  Kenyon,  C. 
J.  in  Doe  t.  Smith,  l  Rsp.  N.  P.  C.  391. 

t  See  al«o  Lowe  v.  Jolliffe,  1  Bl.  R.  365.  S.  P. 

X  Q.  Pike  ▼.  Badm'ering^,  cited  in  Str.  1096.  and  there  laid  to  have  been  die* 
termiaed  hy  Pratt,  C.J. 
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It*.    If  all  the  subscribing  witnesses  are  dead,  or  insane^ 
their  handwriting  and  that  of  the  devisor  must  be  proved.      ^ 

A  devisee  or  executor  in  trust ^,  who  has  acted,  may  be'l 
examined  as  a  witness  in  support  of  the  will.  la  like  manner ^^: 
an  executor,  who  does  not  take  any  beneficial  interest  under ; ! 
the  will,  is  a  competent  witness  to  prove  the  sanity  of  the  !] 
testator.  So  the  wife  of  an  acting  executor,  who  does  not  j  ] 
take  any  beneficial  interest  under  the  will,  is  a  competent/, 
witness  to  prove  the  execution  of  it'. 

If  a  person  who  is  interested,  execute  a  surrender  or  re* 
lease  of  his  interest"^,  he  may  be  examined  as  a  witness,  al«» 
though  the  surrenderee,  S^c.  refuse  to  accept  the  surrender  or 
release. 

6th  Section. — **  No  devise  in  writing,  of  lands,  tenement^ 
**  or  hereditaments,  nor  any  clause  thereof,  shall  be  revoca- 
"  ble,  otherwise  than  by  some  other  will  or  codicil,  in  writing, 
"  or  other  writing  declaring  the  same;  or  by  burning,  can-t 
"  celling,  tearing,  or  obliterating  the  same,  by  the  testator 
"  himself,  or  in  his  presence,  and  by  his  directions  and  con- 
**  sent;  but  all  devises  and  bequests  of  lands  and  tenements 
**  shall  remain  and  continue  in  force,  until  the  same  be  burnt, 
*'  cancelled,  torn,  or  obliterated  by  the  testator,  or  by  his 
*'  directions,  in  manner  aforesaid ;  or  unless  the  same  be  al- 
tered by  some  other  will  or  codicil,  in  writing,  or  other 
writing  of  the  devisor,  signed  in  the  presence  of  three  or 
•*  four  witnesses,  declaring  the  same.'* 

No  devise  in  tcritlng,  oflands^  ^rc  shall  he  revocable,  other'm 
4Dise  than  by  some  other  toill  or  codicil^  in  writing ;  or  other 
writing  of  the  devisor,  signed  in  the  presence  of  three  or  four 
witnesses^  declaring  die  same.']  Having  premised  that  before 
this  statute,  devises  of  lands,  made  under  the  particular 
customs  of  boroughs,  or  by  virtue  of  the  statute  of  wills 
(39  H.  8.  c.  1.)  might  have  been  revoked  by  any  express 
words  without  writing',  the  statute  of  wills  having  given 
power  to  any  person  seised  in  fee  of  lands,  to  devise  such 
lands  by  "will,  in  writing,  but  being  silent  as  to  revocations,  I 
»hali  proceed  to  consider  the  several  methods  prescribed  by 
the  statute  of  frauds  for  the  revocation  of  wills  of  lands,  and 
then  subjoin  some  remarks  on  implied  revocations. 


B  Per  Lord  Keiiyon,  C.  J.  ia  a  ease  d  GoodtUle  ▼.  Wdford,  Dottf .  139* 

cited  by  Lawrence,  J.  in  Gordon  %.  e  Dyer,  310.  b.  pi.  81.  Adm.  in Symaoq 

SccreUtt,  s  East,  54S.  ▼.  Kirtoo,  Cro.  Jac.  i  is.  and  Gran- 

a  Bennett  v.  Taylor,  9  Vet.  S8i.  veil  ▼.  Sandera,  Cro.  Jac.  497.  Gilb. 

b  Lowe  ▼,  Jolliffe,  1  Bl.  R.  s6s.  Der.  93.  cd.  1739. 

c  Bettiaoo  v.  BronUey,  19  East,  9ft0« 
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Yhis  section  prescribes  three  methods,  by  which  a  devise 
of  land  may  be  revoked ;  either  by  another  will  or  codicil  in 
writing,  or  by  other  writing,  declaring  the  intention  of  the 
devisor  to  revoke  the  former  devise ;  or  by  burning,  cancell* 
ing,  &c.  With  respect  to  the  first  method,  (the  only  subject 
now  under  consideration)  it  is  to  be  observed,  that  the  words, 
**  signed  in  the  presence  of  three  or  four  witnesses,"  having 
been  holden  to  refer  to  the  next  preceding  words  **  other 
fimttng,^'  only,  and  not  to  the  words  **  tcill  or  codicil  in 
wriiingy*  it  is  not  necessary  that  a  tciW,  whereby  a  former 
will  is  revoked,  should  be  signed  by  the  devisor  in  the  pre-p 
sence  of  three  witnesses^;  but  that  a  second  will  may  operate 
as  a  revocation  of  a  former,  it  is  necessary,  1.  That  toe  se^ 
cond  will  should  expressly  revoke  or  be  clearly  inconsistent 
with  the  first  devise,  quoad  the  particular  subject  matter. of 
such  devise  h  If  it  be  merely  found,  that  another,  or  even  a 
different  disposition  has  been  made  by  the  testator  from  that 
which  he  had  first  willed,  yet  if  it  do  not  appear  to  the 
court,  what  that  di^erence  is,  it  will  not  be  a  revocation  \ 
9.  It  is  necessary  that  the  second  will  should  be  subsisting 
and  effective  at  the  time  of  the  death  of  the  testator ;.  conse- 
quently, if  the  second  will  be  not  executed  with  the  forpaali- 
ties  prescribed  by  the  5th  section  of  the  statute^  or  if  the  se- 
cond will  be  eflectually  cancelled  in  the  life-time  of  the  tes- 
tator^, the  first  will  shall  operate,  as  if  no  other  had  existed 
(26).  3.  As  before  the  statute  of  frauds,  parol  declarations 
of  an  intention  to  revoke  in  future,  were  holden  not  to 
amount  to  a  present  revocation  ^  so,  since  the  statute,  spch 
declarations,  although  executed  with  the  formalities  required 
by  the  statute,  will  not  operate  as  a  revocation",  4.  It  is  ai\ 
established  principle,  that  an  instrument,  which  was  intended 
to  operate  as  a  devise,  if  it  cannot  take  eli'ect  as  such,  shall 
uever  operate  as  a  revocation". 

f  See  Hoil  v.  Clerk,  3  M<>d.  si 8.  re-        C.  p.  344.  but  in  Toin1ins*s  edit.  p. 

cognised  by  Ld.  H&rdwicke,  C.  io        489-  TbonitiB  v.  Evans,  2  E«8t,48S. 

Ellis  V.  Soaitb,  4  Burn.  E.  L.  199.  i   Ecdestou  ▼.  Spcke,  1689,  Cartli.  81. 
%  See  Cox's  note  to  Onions  v.  iTyrer,        Onions  t.  Tyrer,  1716,  1  P.  Wins. 

1  P.  Wqis.  345.  344. 

b  Hitchiiis  T.  Ba»ett,  Salk.  59s.     1  k  Goodright  ▼.Glazier,  4  Burr.  S512. 

Show.  537-  3  Mod.  903-  Show.  P.  C.  1   Cranneli  ▼.  Sannders,  €ro.  Jac.  497. 

146.  Harwood  v.  Goodright,  Cowp.  ip  Thomas  v.  Evans,  2  East,  488. 

87.  S.  C.  in  C.  B.  3  Wils.  497.  9  BL  n  Exp.  E.of  llcbester,7  Vez.jan.S48. 

K.  937>  and  in  Dooi.  Pro.  7  Bro.  P. 


(26)  Where  an  effective  devise  appears  to  have  been  once  made 
in  disherison  of  the  heir  at  law,  it  wiJMie  upon  the  heir  to  prove^ 
th^j^t  such  devise  ha^  been  effectively  defeated*    Cowp.  87^ 
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Or  other  writing  of  the  devisor  declaring  the  samCy  signed 
in  the  presence  of  three  or  four  witnessesJ\  I  am  not  aware, 
that  there  has  been  any  case  decided  upon  an  instrument  of 
revocation,  intended  merely  to  operate  as  such,  and  not  as  a 
devise.  It  appears,  however,  to  have  been  the  opinion  of 
Lord  Cowper,  C.  in  Onions  v.  Tyrer,  1  P.  Wms.  345.  Cox's 
ed.  that  such  an  instrument  would  be  effective,  if  signed  by 
the  devisor  in  the  presence  of  three  witnesses,  as  this  clause 
directs,  and  without  the  other  formalities  required  in  the  case 
of  wills  by  the  5th  section,  viz.  the  attestation  and  subscription 
of  the  witnesses  in  the  presence  of  the  devisor. 

Srf.  Mettiod  of  express  revocation.  By  burnings  ^c, — Or 
by  burnings  cancelling^  tearing^  or  obliterating  the  same^  by 
the  testator  himself^  or  in  his  presence^  and  by  his  directions 
and  consent.]  The  acts  here  mentioned  are  in  themselves 
equivocal  acts ;  and,  consequently,  in  order  to  make  them 
operate  as  revocations,  it  must  be  shewn,  that  they  were  done 
animo  revocandi,  that  is,  with  an  intention  to  revoke:  for 
unless  that  appears,  the  prior  devise  will  not  be  revoked*. 
Hence,  if  the  devisor  were  to  throw  the  ink  upon  his  will, 
instead  of  the  sand;  though  it  might  be  a  complete  defacing 
I  of  the  instrument,  it  would  not  be  a  revocation ;  or  suppose 

'  a  person,  having  two  wills  of  different  dates  by  him,  should 

direct  the  first  will  to  be  cancelled,  and,  through  mistake, 
the  person  to  whom  the  devisor  gave  his  directions,  should 
cancel  the  last  will :  such  an  act  would  not  be  a  revocation  of 
the  last  will:  or,  suppose  a  person  having  a  will  consisting  of 
two  parts,  throws  one  unintentionally  into  the  fire,  where  it 
is  burnt,  it  would  not  be  a  revocation  of  the  devises  con- 
tained in  such  part  The  intention,  therefore,  must  govern  in 
such  cases, 

A.,  by  will,  duly  executed  and  attested^  devised  land  to 
trustees  to  several  uses;  and  at  the  same  time  executed  a 
duplicate  thereof,  with  all  the  solemnities  prescribed  by  the 
fifth  section  of  this  statute.  Some  time  after,  having  been 
desirous  to  change  one  of  his  trustees,  he  ordered  his  will 
to  be  written  •  over  again,  without  any  variation  from  the 
first,  except  only  in  the  name  of  that  trustee,  and  a  clause 
revoking  all  former  wills.  When  it  was  so  written  over,  he 
executed  it  in  the  presence  of  three  witnesses,  and  the  three 
witnesses  subscribed  their  names,  but  not  in  his  presence^ 
(as  the  5th  section  directs).    Some  evidence  was  adduced, 

that  the  testator  afterwards  cancelled  the  duplicate  of  the 

I 

I  o  Per  Ld.  MmRBficld,  C.  J.  in  Burten-        in  Cbmn.  4S9.Gi1b.  R«p.  iso.  i  £q. 

■Iww  V.  Gilbert,  Cowp.  58.  Ca.  Abr.  40J  pK  i.  but  best  reported 

1  Onions  T.  Tyreri  3  Vern.  741.  Pr«c.       in  P.  Wmt.  vol.  1.  p.  344.  Cox^t  eil. 
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first  will»  by  tearing  off  the  seal.  The  question  was,  whe« 
ther  the  cancelling  the  duplicate  of  the  first  will  should  be  a 
revocation  thereof  within  this  clause.  It  was  admitted, 
that  if  a  devisor,  having  duplicates  of  his  will,  cancels  one  of 
them  animo  revocandi,  this  is  a  good  revocation  of  the  whole 
will,  and  of  both  the  duplicates  (37).  But  it  was  decreed  in 
the  present  case  \  **  that  it  was  plain  the  testator  did  not  mean 
to  revoke  his  former  will  by  cancelling^  but  by  substituting 
another  perfect  will  in  lieu  thereof  and  not  otherwise;  and,^ 
therefore,  the  cancelling  thereof  (if  any)  was  but  a  circum- 
stance shewing  that  he  thought  he  had  made  a  good  disposi-i 
tion  by  the  second  will,  and  in  confidence  thereof  it  was  done 
with  no  other  intent,  but  that  the  second  will  should  thereby 
^lore  surely  take  place." 

In  order  to  effectuate  a  revocation ',  it  is  not  necessary, 
that  the  will  should  be  actually  destroyed;  hence,  a  slight 
tearing  of  a  will,  and  throwing  it  on  the  fire,  with  a  deliberate 
intent  to  consume  it^  by  the  testator,  though  it  fell  off  and 
was  preserved  by  a  bystander  without  his  consent  or  know-^ 
ledge,  has  been  holden  to  be  a  sufficient  revocation. 

A.  having  made  a  will  of  land*,  and  a  duplicate  thereof, 
(both  duly  executed  and  attested)  but  declarmg  that  it  was 
not  a  will  to  his  liking,  and  that  he  should  alter  it,  delivered 
the  duplicate  to  B.  (a  devisee  named  therein).    Afterwards 

A.  executed  another  will,  disposing  of  hi?  estate  in  a  dif- 
ferent manner  from  what  he  had  done  under  the  former 
will,  and  thereby  revoked  all  former  wills,  and  at  the  same 
time  cancelled  the  first  will,  which  remained  in  his  own 
custodv,  observing  to  the  person  who  ^lade  the  second  wilL 
that  there  was  a  duplicate  of  his  first  will  in  the  hands  of 

B.  A  short  time  before  A.*s  death,  one  of  the  principal 
devisees  in  the  last  will  died ;  whereupon  A.  sent  tor  an  at- 
torney to  prepare  another  will,  but  before  the  attorney  ar- 
rived A.  became  senseless,  and  shortly  afterwards  died. 
After  his  death,  the  first  and  second  wills  were  found  toge- 
ther in  a  paper,  both  cancelled;  but  the  duplicate  of  the 
fii^t  will  (which  duplicate  had  been  delivered  to  B.)  was 

q  Rejc.  Lib.  B.  17 16.  foJ.  343.  Cox*t  P.    r  Bibb  d.  Mole  v.  Tbomai,  3  B1.  R. 
Wins.  vol.  1.  p.  345.  1043. 

■  Burteusbaw  v.  Gilbert,  Cowp.  49. 


(27)  "  Where  there  are  duplicates  of  a  will,  one  in  the  possession 
of  the  devisor,  the  other  not ;  and  the  devisor  cancels  that  which  is 
in  hi$  custody,  it  is  an  efl'ectual  cancelling  of  both."  Per  Aston,  J. 
[n  Burteusbaw  v.  Gilbert,  Cowp;  54. 
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found  among  some  deeds  and  papers  of  the  testator  un-> 
cancelled.  It  did  not  appear,  how  the  duplicate  came  to  be 
found  among  the  testator's  papers.  It  was  holden,  that  at 
the  time  of  making  the  second  will,  the  first  was  clearly  re- 
voked, and  that  it  was  not  set  up  again  by  cancelling  the  se- 
cond wilL 

The  testator,  after  devising  all  his  land^  to  trustees  upon 
trust  to  sell,  "  except  the  house  at  Bath,"  gave  to  his  wife 
bis  house  in  Bath  tor  her  life,  and  after  her  death,  to  his 
eldest  son,  and  after  the  execution  of  the  will  sold  his  house 
at  Bath,  and  struck  out  of  his  will  the  exception  and  the  de- 
vise respecting  it.  It  was  holden,  that  the  devise  to  the  trus- 
tees was  not  revoked  by  the  erasure,  as  to  the  house  at  Bath 
(28).  So  where  a  testator  by  will  duly  executed  and  at- 
tested ^  ^devised  lands  to  A.  and  B.,  as  joint  tenants  in  fee,  and 
afterwards  struck  out  the  name  of  B.  by  drawing  a  pen 
through  it.  It  was  holden,  that  the  erasure  was  to  be  con- 
sidered as  a  revocation  of  the  devise  pro  tanto  only  (29 }• 

A.,  by  will  duly  executed  and  attested*,  devised  land  to 

B.  and  C.  in  trust,  and  afterwards  struck  out  the  name  of 

C.  and  inserted  the  names  of  D.  and  £.  leaving  the  general 
purposes  of  the  trust  unaltered,  though  varying  in  certain 
particulars,  and  did  not  republish  his  will.  It  was  holden, 
that  the  intent  of  the  testator  appeared  to  be  to  revoke  by 
the  substitution  of  another  good  devise  to  the  new  trustees, 
and  not  by  the  obliteration;  but  such  devise,  not  having 
been  executed  with  the  proper  solemnities,  would  not  ope- 
rate as  a  revocation;  and,  aamitting  that  the  obliteration  of 
the  name  of  C.  would  have  revoked  the  devise  to  C,  yet  the 
heir  could  not  recover,  inasmuch  as  the  devise  to  B.  re- 

t  SattoD  y.SuttOD,  Cpwp.  812.  x  Short  d.  GastreH  ▼.  Smith,  4  Eos^ 

«  Larhiiu  V.  Larkini,  3  Bof.  &  Pul.  l6.        419. 


(26)  If  A.  by  his  will  devises  all  the  residue  of  his  personal  estate 
to  B.  and  C'and  makes  them  executors;  and  after,  by  a  codicil, 
cancels  and  revokes  e?ery  thing  relating  to  B.,  and  also  revokes 
the  appointment  of  B.  as  executor,  C.  shall  have  the  whole.  A 
revocation,  without  a  new  gift,  shall  have  the  same  effect  as  if  it 
had  been  expressly  given,  and  whether  it  be  by  codicil  or  obliter- 
ation, it  is  tlie  same.  Humphries  v.  Taylor,  in  Cane.  Uil.  25  G.  2* 
7  Bac.  Abr.  by  Gwillim,  p,  363. 

(2y)  A  mere  change  of  trustees  will  not  revoke  a  prior  devise  of 
the  equitable  estate,  Willet^.  Sandford,  I  Vez.  178.  186.  Dqc  v. 
Fott,  Doug.  7 1 0.    Watts  v,  FuUarton,  (cited)  Doug.  7 18. 
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msdned  unrevoked^  and  competent  to  sustain  all  the  trusts  ia 
the  will  in  exclusion  of  the  heir. 

Having  treated  of  the  express  acts  of  revocation  mentioned 
in  the  statute,  it  will  be  proper  to  take  notice  of  implied  re- 
vocations  (30). 

Implied  Revocations. — ^Although  the  section  of  the  statute 
of  frauds  now  under  review  has  enumerated  several  methods 
by  which  a  devise  of  lands  may  be  revoked,  and  although  it 
should  seem  to  have  been  the  mtention  of  the  legislature  to 
have  excluded  every  other  method  of  revocation,  yet  has  it 
been  holden,  that  implied  revocations  are  not  within  the  sta- 
tute. 

Implied  revocations,  strictly  so  termed,  are,  1st,  when 
certain  acts  are  done  by  tlie  testator,  inconsistent  with  or  con- 
tradictory to  the  dispositions  made  by  the  will,  so  necessarily 
inferring  an  intention  to  revoke,  that  the  law  will  presume 
such  an  intention.  As  where  the  devisor^,  by  a  subsequent 
deed,  gives  to  the  devisee  in  fee  a  lesser  interest,  e.  g.  an 
estate  for  years,  to  commence  after  the  death  of  the  devisor; 
in  such  case  the  intended  devisee  cannot  have  both  interests; 
that  which  is  conveyed  by  the  deed  must  lake  effect,  and, 
therefore,  the  law  makes  a  necessary  implication,  that  the 
first  disposition,  which  is  by  the  will,  is  revoked*  In  like 
manner,  where  the  devisor  having  devised  a  reversion  to  A., 
afterwards  grants  the  same  to  B.,  this  will  be  a  revocation, 
even  tliough  the  lessee  has  not  attorned.  So  where  the  tes- 
tator having  deviled  land  to  A.  bargains  and  sells  the  same 
land  to  B.,  although  the  deed  be  not  inrolled  within  six 
months,  according  to  the  statute,  and,  consequently,  nothing 
can  pass  to  the  bargainee,  yet  this  will  amount  to  a  revo- 
cation, because  here  is  a  solemn  act  done,  whereby  the  tes- 
tator has  clearly  evinced  his  intention,  that  the  devisee  should 
not  have  the  land  devised  (31). 

%  It. has  been  holden,  tliat  revocations  are  necessarily  to 

y  Coke  v.  Bulloclt,  Ci*o«  Jac.  49.  cited  inHorkoeM  v.  Bmyley,  Pr.  Ch.  514.  and 

S^Alk.73. 

"I    ■  '11  II        11         -I        I      III  ■      ,         — — — ■—■ j^ 

(30)  For  further  information  on  this  subject,  see  Gilb.  Devises, 

p.93— loa.  Ed.  1739. 

(31)  1  am  not  aware,  that  the  two  last  mentioned  instances  hare 
ever  been  solemnly  decided.  They  are  mentioned  in  1  Roll.  Abr* 
615.  (P.)  pl*  6,  6.  as  the  opinions  of  Popham  and  Gawdy,  Js.;  but, 
from  subsequent  cases,  where  they  have  been  cited,  it  appears  that 
they  have  been  considered  as  law«  Gilbert  has  iaserted  them  in  hia 
Treatise  on  Devises^  p,  95»  96*«d«  I731>* 
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be  implied  or  presumed,  from  a  total  change  in  the  circum« 
stances  of  the  testators  family  after  tha  execution  of  tha 
will. 

This  head  of  revocation  was  originally  borrowed  from  the 
civil  law  (32),  and  applied,  in  the  first  instance,  to  bequests  of 
personal  estate*,  ana  afterwards  extended  to  devises  of  land» 
such  revocation  not  having  been  considered  as  excluded  by  the 
provisions  of  the  6th  section  of  the  statute  of  frauds.  What 
changes  or  alteration  in  the  circumstances  of  the  testator  will  be 
sufficient  to  work  a  revocation  of  a  devise  of  land,  may  often  be 
difficult  to  decide.  It  has,  however,  been  solemnly  determined, 
that  a  subsequent  marriage  and  the  birth  of  a  child,  without 
pracision^  made  for  the  objects  of  these  relations^  is  such  a 
material  change  in  the  circunistances  of  the  testator^s  family, 
as  will  work  a  revocation  of  a  devise  of  land  (33).    And 

■  Lofn?  ▼.  Lv^,*Salk.  S9S.  Overbury    a  S««  exp^  E.  of  Ilchester,  7  Vec.  jnn, 
▼.  Orerbury,  9  Shew.  242*  249. 

(32)  N,  By  the  common  law,  before  the  statute  of  frauds,  a  sub- 
sequent marriage  was  holden  to  revoke  a  will  of  land  made  by  a 
feme  sole;  altliough  such  marriage  was  had  with  the  person  in 
whose  favour  the  will  was  made,  Forse  v^  Hemblinge,  4  Rep« 
60.  b. 

•  _ 

(33)  An  opinion  had  been  expressed  in  Brown  v.  Thompson,  at 
the  Rolls,  8  Dec.  1731,  by  Sir  John  Trevor,  M.  R,  and  afterwards 
in  the  same  case  by  Lord  Keeper  Wright,  ( 1  P.  Wms.  304.  u.  1  £q. 
Ca.  Abr.  413.)  that  revocations  of  a  devise  of  land  might  be  im- 
plied from  a  subsequent  marriage  and  birth  of  a  child,  notwith- 
standing the  provision  of  the  6tn  section  of  the  statute  of  frauds ; 
but  this  point  was  not  considered  as  settled  until  the  case  of  Chris- 
topher  v.  Christopher,  Exch.  1771 9  2  Dickens,  445.  when  it  was 
solemnly  determined,  by  Adams,  B.,  Smythe,  B.,  and  Parker,  C.  B. 
against  the  opinion  of  Ferrot,  B.,  who  thought  the  case  within  the 
statute,  and  that  the  dispute  concerning  the  reality  of  a  subsequent 
marriage,  and  the  legitimacy  of  children,  was  as  open  to  perjury  as 
any  other,  and  that  the  statute  intended  an  actual  and  not  a  pre* 
sumptive  revocation.  The  case  of  Christopher  v.  Christopher  has 
been  recognized  in  several  subsequent  cases,  viz.  in  Spraage  v. 
Stone,  at  tne  Cockpit,  27  March,  1773.  AmbI,  721.  Bradj-  v.  Cu- 
bitt,  B.  R.  M.  1789*  Doug.  31.  Doe  v.  Lancashire,  B.  R.  M. 
1792>  5  T.  R.  49.;  and,  lastly,  in  Kenebel  v.  Scrafton,  B.  R.  T. 
1802, 2  East,  530.  N.  Marriage  alone,  or  the  subsequent  birth  of 
children  unprovided  for  alone,  is  not  sufficient  to  operate  as  a  re- 
vocation of  a  will  of  a  personal  estate*.  Per  Dr.  Hay,  in  Shepherd 
v.  Shepherd,  Hill  1770.  in  the  Prerogative  Court.  Nor  of  real 
tate.  Doe  v.  Barford,  4  Maule  &  Selwyn,  lo. 

*  JacksoD  V.  Ilnrlock,  M.  5  G.  3.  Ld.  NortbingtOD,  C^S.  P.  Amb.  494. 
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in  a  case  where  after  making  his  will  the  testator  mar- 
ried, and  his  wife  became  pregnant  with  his  knowledge,  the 
posthumous  child  was  considered  for  this  purpose  in  the 
same  condition  as  a  child  bom  during  the  testator's  life-time^ 

This  rule  of  revocation,  like  the  preceding,  was  formerly* 
considered  as  grounded  upon  a  presumed  alteration  of  inten- 
tion in  the  testator ;  but  in  a  modem  case*,  Ld.  Kenyon,  C.  J. 
thouo'ht  it  was  founded  "on  a  tacit  condition  annexed  ta 
the  will  when  made,  that  it  should  not  take  effect  if  there 
should  be  a  total  change  in  the  situation  of  the  testator** 
family"  (34).  But,  upon  whatever  grounds  tliis  rule  of  re- 
vocation may  be  supposed  to  stand,  it  has  been  bolden  ta 
apply  only  in  cases  where  the  wife  and  children,  the  new 
objects  of  duty,  are  wholly  unprovided  for,  and  where  there 
is  an  entire  disposition  of  the  whole  estate  to  their  exclusion 
and  prejudice.  Hence*,  where  A.  devised  certain  lands  to 
B.  in  trust,  and  directed  him  to  pay,  out  of  the  relets  and 
profits,  an  annuity  to  M.  S.  with  whom  he  cohabited,  and  in 
case  he  should  leave  any  child  or  children  by  M.  S.,  to  raise 
a  sum  of  money  to  be  paid  among  his  children,  and  then 
devised  the  remainder  of  his  estate  to  several  of  his  relatives ; 
and  afterwards  A.  married  M.  S.  by  whom  he  had  several 
children;  it  was  holden,  that  the  will  was  not  revoked; 
cither,  1st,  On  the  ground  of  a  tacit  condition  annexed  to 
the  will,  viz.  that  it  should  be  void  in  the  event  of  a  mar* 
riage  and  children,  mthovt  provision;  inasmuch  as  that  con-» 
dition ;  viz.  of  marriage,  and  of  the  birth  of  children  unpron 
videdfor^  had  not  taken  effect;  or,  2dly,  on  the  ground  of 
an  intention  to  revoke,  to  be  presumed,  in  favour  of  a  wife 
and  children  unprovided  for;  because  the  fact,  upon  which 
such  presumption  could  be  formed,  did  not  exist  in  the  pre- 
sent case  (3d).    And  it  must  further  be  remarked,  that  both 

b  Doe  V.  Lancasliirc,  5  T.  R.  49.  d  Keoebel  ▼.  Scrafton,  9  Eut,  530. 

c  lb. 


(34)  Lord  EllenboTough,  C  J.,  delivering  the  judgment  of  th^ 
court  in  Kenebel  v.  Scratlon,  seems  to  have  approved  of  Lord 
Kenyon's  opinion.  • 

(35)  Whether  the  revocation  holden  to  arise  from  subsequent 
marriage  and  birth  of  a  child,  without  provision  nuuitf  for  thes^ 
relations,  can  be  rebutted  by  parol  declanitions  in  favour  of  tin? 
tvill,  is  a  question  \i'hich  does  not  appear  to  be  at  rest*  Affirmed 
per  Cur,  in  Lugg  v.  Lugg*,  Ld.  Raym.  441.  decided  expres^lj 

^1  Thia  vat  a  caw  of  fieri onal  cttateh 
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the  circumstances  of  a  subsequent  marriage  and  the  having 
of  child  or  children  must  concur  to  work  an  implied  revoca* 
tion :  the  birth  of  a  posthumoiis  child  alone,  although  the 
testator  die  childless,  is  not  sufficient*. 

Havings  endeavoured  to  illustrate  the  nature  of  implied  re* 
vocations,  strictly  so  called,  it  will  be  proper,  in  the  next 
place,  to  take  notice  of  those  acts,  by  which  a  devise  of  land 
may  more  properly  be  said  to  be  annulled  than  revoked; 
though  the  latter  term  is  most  frequently  applied  to  this  sub- 
ject The  acts  here  alluded  to  are  such,  whereby  a  material 
alteration  is  made  by  the  testator,  in  his  seisin  of  the  estate 
devised,  after  the  execution  of  the  will.  The  authorities  ou 
this  subject  are  of  very  ancient  date,  beginning  in  the  latter 
end  of  Queen  Elizabeth*s  reign,  and  continued  down  in  a 
regular  series  to  the  present  time  (36),  with  a  few  excep- 
tions (37). 

The  rule  to  be  collected  from  these  authorities  appears  to 
be  this,  that  where  a  person  seised  of  an  estate,  devises  it, 
mnd  afterwards  conveys  his  whole  interest^  either  by  feoffment, 

«  Doe  d.  White  v.  Bmrford,  4  Maale  &  Selwyn,  lO. 


ID  the  affirmative  in  Brady  v.  Cobitt,  Doug,  31*     Affirmed  per 
Eyre,  C.  J.  in  Goodtitle  v.  Ottway,  2  H.  Bl.  522.     Negatived  per 
Lord  Alvanley,  M.  R«  in  Gibbons  v.  Caunt,  4  Ves.  jun.  848.  and 
•Lord  Rosslyn,  C,  in  Kenebel  v*  Scrallon,  5  Ves.  jun.  664. 

(36)  The  most  important  case  on  this  subject  is,  that  of  Good* 
title  V.  Otway,  in  which  all  the  learning  is  collected.  See  the  re-^ 
ports  of  this  case  in  its  several,  stages,  2  H.  Bl.  5 1 6.  1  Bos.  8c 
Wl.  576.  7  T.  R.  399.  2  Ves.  jun.  604.  n.  3  Ves.  jun.  682. 
7  Brown,  P.  C.  Tomlin's  ed.  p.  593.  See  also  Harmood  v.  Og- 
lander,  6  Ves.  juu.  199.  and  8  Yes.  jun.  106.  and  Attorney-Gene- 
ral v.  Vigor,  8  Ves.  jun.  256. 

(37)  The  exceptions  here  alluded  to  will  be  found  in  the  cases  of 
Webb  V.  Temple,  Freem.  542.  and  Luther  v.  Kidby,  reported  in 
Vin.  Abr.  tit.  Devise,  (R.  6.)  pi.  30.  In  the  latter  case  it  was 
holden,  that  where  A.  and  B«  were  tenants  in  common  of  lands  in 
fee,  and  A.,  by  will  dated  25th  January,  17 19,  devised  his  moiety 
in  fee,  and  afterwards  A.  and  B.  made  partition  by  deed,  dated 
16th  May,  1722,  and  fine,  declaring  the  use  as  to  one  moiety  in 
severalty  to  A.  in  fee,  and  as  to  the  other  moiety  in  severalty  to  B. 
in  fee,  this  deed  of  partition  and  fine  was  not  a  revocation  of  th^ 
will  of  A.  See,  howevt^r,  the  remarks  of  Heath,  J.  on  this  case  in 
Goodtitle  v.  Otwuy,  1  Bos.  &  Pul.  585.  and  of  Lord  Eldon,  C.  in 
Attorney-General  v.  Vigor,  8  Ves.  jun.  281* 
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lease  arid  release^ ^  bargain  and  sale^  fine^^  or  recatery\ 
though  but  for  an  instant^  and  though  he  takes  back  the  estate 
to  the  same  use  as  before ,  or  though  the  old  use  results  to  him 
again^  so  as  to  descend  in  the  same  line  as  before^  still  Uie 
conveyance  operates  to  annul  his  will.  This  rule  is  founded 
on  a  technical  principle  of  law,  introduced,  as  it  should  seem, 
originally  in  favour  of  the  heir :  viz.  that  in  order  to  render 
a  devise  valid  and  effectual,  it  is  necessary  that  the  seisin  of 
the  devisor  should  remain  unaltered  from  the  execution  of 
the  will  until  the  death  of  the  devisor  (38).  The  foundation 
of  the  rule  being  wholly  independent  of  the  intention  of  the 
testator  to  revoke,  the  rule  will  operate  where  the  provisions 
of  the  subsequent  conveyance  are  consistent  with  the  provi- 
sions of  the  will ;  and  even  where  such  conveyance  is  made 
for  the  express  purpose  of  confirming  the  wilL  Hence, 
also,  parol  evidence  to  shew  that  the  testator  did  not  intend, 
by  the  subsequent  conveyance,  to  revoke  his  will,  is  inadmis- 
sible*. In  conformity  with  the  preceding  rule*,  it  has  been 
holden,  that  where  the  whole  estate  is  conveyed  by  lease  and 
release  to  uses,  although  there  be  a  resulting  use  in  the  ulti- 
mate reversion  to  tlie  grantor  by  the  same  instrument,  yet 
the  conveyance  will  operate  as  a  revocation  of  a  prior  will  (39). 

f  E.  of  Lincolirs  case,  9  Frecm.  903.     i  Goodtitle  t.  Otway,  9  U.  Bl.  5 16. 

Show.  P.O.  154.  S.C.  k  Goodtitle  ▼.  Otway,  i  Bos.  k.  Pul. 

g  Doe  d.  Dflnot  v.  Dilnot,  9  N.  R.  401 .        576.  7  T.  R  399. 
h  Doe  d.  Luabiiijjftou  v.  Bp.  of  Lan- 

diiB;3N.  R.  491. 


(38)  111  lliis  instance  as  in  many  others,  the  language  of  plead« 
ing  is  evidence  of  the  law,  viz.  *^  that  J.  S.  was  seised  of  certain 
lands  in  his  demesne  as  of  fee,  and  heing  so  seised  on  such  a  day 
made  his  last  will  and  testament  in  writing,  and  thereby  devised^ 
&c. ;  and  afterwards,  to  wit,  on  &c.  the  said  J.  8.  died,  seised  of 
the  said  lands  in  form  aforesaid.^*    See  Co.  Ent.  653.  b.  654  a.  2d  ed. 

(39)  **  So  if  a  person  seised  of  a  real  estate,  devise  it,  and  after- 
wards convey  the  legal  estate,  though  there  be  only  a  partial  decla- 
ration of  trust,  yet  as  he  has  granted  the  whole  estate^  it  is  a  revo^ 
cation  of  the  will."  Per  Lord  Hard  wick  e,  C.  in  Sparrow  v.  Hard-* 
castle,  7  T.  R.  417*  n.  But  where  tenant  in  tail,  by  bargain  and 
sale,  conveyed  to  J.  S.  in  fee,  in  order  to  make  him  tenant  to  the 
ursecipe  in  a  common  recovery,  the  use  of  which  was  declared  to 
him  in  fee,  and  8th  June  (Tnnity  term  in  that  year  having  begun 
.on  the  7th  June,)  made  his  will,  and  afterwards  a  writ  of  entry  was 
sued  out  returnable  in  Quind.  Tr.  (17th  June)  and  the  recovery 
suffered*  it  was  holden,  that  the  land  passed  by  the  will,  on  the 
ground  that  the  deed  and  recovery  made  one  conveyance  ovXy^  Q^ 
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It  will  be  observed,  that  in  the  preceding  instances,  the  tvhole 
estate  was  conveyed;  and , therefore  the  party  did  not  die 
seised  of  that  estate  which  he  had  at  the  time  of  making  his 
will ;  and  consequently  the  devise,  which  will  only  operate 
upon  that  seisin,  which  the  testator  had  at  the  time  of  making 
his  will,  was  annulled  or  revoked:  But  where  the  devisor 
does  not  part  with  his  whole  estate,  e.  g.  where  he  grants  an 
estate  for  years  only,  to  the  devisee,  to  commence  in  the  lifii 
of  the  devisor,  in  such  case,  the  conveyance  will  not  operate 
as  a  revocation  of  the  fee*.  In  like  manner,  if  a  man  devises 
land  in  fee  to  A.,  and  afterwards  makes  a  mortgage  thereof 
in  fee,  either  to  the  devisee*  or  a  stranger",  this  mortgage  in 
fee,  though  a  revocation  of  the  will  in  law,  will  not  operate 
as  such  in  equity,  and  the  right  of  redemption  will  pass  by 
the  will.  And  the  same  rule  holds  in  equity  with  respect  to 
a  conveyance  in  fee  for  payment  of  debts'*, 

1  9  Atk.  79.  Ld.  Jefferiea,  C.  in  Hall  ▼.  Duucb, 

m  Baxter  ▼.  Dy«r,  5  Vet.  jnn.  656.  i  Vern.  339. 349* 

a  Admitted  to  be  a  settled  point  in  o  Adm.  iu  Carev.  Holftird,3  Vcs.jun. 

York  ▼.  Stone,  Salk.  158.   Adjudged  654. 

by  Sir  John  Churchill,  M.  R.  and 


which  the  deed  was  the  principal  part ;  and  that  the  whole  of  a 
conveyance  should  be  taken  together,  and  the  several  parts  of  it 
thould  relate  back  to  the  principal  part.  Selwyn  v.  Selwyn,  2  Burr. 
1131.  recognised  by  Lord  Mansfield,  C.  J.  in  Roe  d.  Noden  v. 
Griifits,  4  Burr.  1962.     1  Bl.  R.  605.  S.  C. 
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GAME, 

I.  Of  the  Right  of  taking  and  destroy i/ng  the  Gani^ 
at  Common LaWy  and  of  tiie Restra'mts  imposed 
on  the  Exercise  of  such  Right  by  Statute. 
II.  O/*  the  Appointment  and  Authority  of  Game^ 
keepers. 

III.  Of  the  Statutes  5  Ann.  c.  14. — 9  Ann.  c.  25.— 

28  G.  2.  c.  12.  relating  to  the  Preservation  of 
the  Game ;  the  Penalties  imposed  for  Offences 
against  these  Statutes ;  the  Modes  of  recovering 
the  Penalties y  Isty  By  Distress — ^2rf/y,  By  Ac- 
tion of  Debt^  and  herein  of  the  Stat.. 8  G.  1. 
c.  19.— 26  G.  2.  c.  2.-2  G.  3.  c.  19. 

IV.  Of  the  Statutes  relating  to  the  Destruction  of  the 

.  Game  at  improper  Seasons  of  the  Year,  Stat. 
2  G.  3.  c.  19. — 13  G.  3.  c.  55.-39  G.  3.  c.  34. 
--^Declaration — Evidence. 
V.  Of  the  Duties  made  payable  in  respect  of  killing 
Game. 


I.  Of  the  Right  of  taking  and  destroying  the  Game  at 
Common  LaWy  and  of  the  Restraints  imposed 
on  the  Exercise  of  such  Right  by  Statute. 

It  has  been  asserted  by  Sir  W.  Blackstone  in  his  Com* 
mentaries  (vol.  2.  p.  14, 15,  417,  vol.  4,  p.  174.),  that  by  the 
common  law,  the  sole  property  of  all  the  game  in  England  is 
vested  in  the  king  alone,  and  that  the  sole  right  of  taking  and 
destroying  the  game  belongs  exclusively  to  the  king;  and, 
consequently  that  no  person,  of  whatever  estate  or  degree, 
has  a  right  to  kill  game,  even  upon  his  own  land,  unless  by 
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licence  or  grant  from  the  king.  This  position,  however,  has 
been  questioned  by  Mr.  Christian,  in  a  note  to  his  edition  of 
the  Commentaries,  2  vol.  p.  419.  n.  10. 

If  A.  start  a  hare  in  the  ground  of  B.,  and  hunt  and  kill 
it  there,  the  property  continues  all  the  while  in  B.  ?  but  if  A. 
start  a  hare  in  the  ground  of  B.,  and  hunt  it  into  the  ground 
of  C,  and  kill  it  there,  the  property  is  in  A.,  the  hunter, 
but  A.  is  liable  to  an  action  of  trespass  for  hunting  in  the 
ground,  as  well  of  B.  as  C\ 

Trespass  for  a  dead  hare  the  property  of  plaintiff. — The 
plaintiff*,  a  farmer,  being  out  hunting  with  hounds  of  which 
he  had  in  part  the  management,  and  actually  had  such 
management  at  the  time,  though  the  hounds  belonged  to 
other  persons,  the  hounds  put  up  a  hare  in  a  third  person's 
ground,  and  followed  her  into  a  field  of  the  defendant,  where, 
.being  quite  spent,  she  run  between  the  legs  of  a  labourer 
who  was  accidentally  there,  where  one  of  the  dogs  caught 
her,  and  she  was  taken  up  alive  by  the  labourer,  from  whom 
the  defendant  immediately  afterwards  took  the  hare  and 
killed  her.  Shortly  after  the  plaintiff  game  up,  ^nd  claimed 
to  have  the  hare  as  his  own,  but  the  defendant.refused  to 
give  it  up,  and  questioned  the  right  of  the  plaintiff  to  be 
where  he  then  was.  The  labourer,  upon  his  examination  at 
the  trial,  swore  that  when  he  took  the  hare  from  the  do^s^ 
he  did  not  mean  to  take  it  for  his  own  use,  but  in  aid  of  the 
hunters.  Verdict  for  the  plaintiff,  40^.  damages.  Rule  for 
new  trial  after  argument  was  discharged;  Ld.  Ellenborough, 
C.  J:*  observing  that  the  plaintiff,  through  the  agency  of  his 
dogs,  had  reduced  the  hare  into  his  possession.  The  labourer 
took  it  for  the  benefit  of  the  hunters,  which  is  the  same  as 
if  it  had  been  taken  by  one  of  the  dogs.  Secus,  if  the  la- 
bourer had  taken  it  up  for  the  defendant,  before  it  was 
caught  by  the  dogs,  or  if  he  had  taken  it  as  an  indifferent 
person  in  the  nature  of  a  stakeholder. 

I  shall  proceed  to  shew  how  far  the  right  of  taking  and 
destroying  the  game  has  been  abridged  by  statute ;  having 
premised  that  this  right  can  only  be  exercised  on  a  person*a 
own  estate,  and  that  not  even  a  lord  of  a  manor  (1),  or  his 

m  Per  Holt,  C.  J.  ia  Sutton  ▼.  Moody,    b  Churchward    v.  Studdy,   14   East, 
1   Ld.  Raym.  95  i.      S   Salk.  5S6.         S49. 
5  Mod.  375.  S.  C*. 

—  '      ■       •  • 1  ■ 

« 

(1)  Mr.  Christian  has  remarked,  that  the  common  opinion,  that 
the  lord  of  the  manor  has  a  pt^culiar  right  to  the  game,  superior  to 
that  of  any  other  duly  (Qualified  land-owner  within  the  manor,  is 

vol..  Il#  W 
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gamekeeper,  can  go  into  any  part  of  the  manors  which  is  not 
the  lord's  own  estate  or  waste,  without  being  a  trespfasser,  as 
any  other  person  would  be ;  unless  a  right  of  entry  in  pursuit 
of  the  game  be  specially  reserved  to  him. 

.  Bv  Stat  22  &  23  Car.  2.  c.  25.  s.  3.  (2)  "  Every  person, 
not  having  lands  and  tenements,  or  some  other  estate  of  in- 
heritance, in  his  own  or  his  wife's  right,  of  the  clear  yearly 
value  of  100/.  per  annum,  or  for  term  of  life,  or  having  lease 
or  leases  of  99  years,  or  for  any  longer  term,  of  the  clear 
yearly  value  of  150/.  (other  than  the  son  and  heir  apparent 
of  an  esquire,  or  other  person  of  higher  degree,  and  the  own- 
ers and  keepers  of  forests,  parks,  chases,  or  warrens,)  is  pro- 
hibited from  having,  keeping,  or  usin^  any  guns,  bows, 
greyhounds,  setting  dogs,  ferrets,  coney  dogs,  lurchers,  hays, 
nets,  lowbels,  harepipes,  gins^  snares,  or  other  engines  afore- 
said." 

In  the  construction  of  this  statute,  it  has  been  holden,  that 
it  is  not  necessary  that  the  estate  should  be  a  freehold,  or 
that  it  should  be  a  legal  estate^ ;  for  a  copyhold  estate  or  an 
equitable  estate  of  inheritance,  of  the  clear  yearly  value  of 
100/.  is  a  qualification.  But  it  is  not  sufficient,  if  the  rent 
of  the  estate  be  reduced  below  the  sum  required  by* paying 
the  interest  of  a  moitgage**  (3),  or  if  the  estate  be  an  estate 
for  life  only,  under  the  yearly  value  of  150/.*  (4) 

c  Wetkerill  ▼.  Hall,  Catd.  930.  cited  in  a  note  toK.  v.  Clarke,  8  T.  R. 

d  Wetherill  v.  Hall,  B,  R.  M.  $3  G.  3.        S2i.    Cald.  030.  S.  C. 

e  Lowndes  v.  Lewis,  Cald.  i8Si 


erroneous. '  He  conceives  that  this  opinion  owes  its  rise  to  the  power 
which  lords  of  manors  have  of  appointing  gaiuekeepers,  a  power 
originally  given  to  them  by  stat.  23  &  23  Car.  2.  c.  25.,  the  first 
statute  in  which  lords  of  manors  are  distinguished  from  other  land- 
owners with  respect  to  the  game. 

(2)  Prior  qualification  acts  are  13  R.  2>  stat<  I.  c.  13. — I  Jac.  I. 
c.  27.  s.  6.  repealed  by  7  Jac.  1.  c.  11.  s.  6.  and  3  Jac.  1.  c.  13.  s*5. 
relating  to  deers  and  conies  only.  The  provisions  of  these  statutes 
(which  remain  unrepealed,  but  are  seldom  put  in  force)  will  be 
found  under  title  Game  in  Burn's  Justice. 

(3)  On  a  question  arising  upon  an  information  before  magistrates, 
as  to  the  defendant ,  being  qualified,  the  magistrates  may  ground 
their  opinion  of  his  not  being  qualified  on  the  fact  of  the  defendai^t*^ 
having  sworn  on  a  former  day  under  the  income  act  to  an  estate 
itnder  100/.  per  annum.     R.  v.  Clarke>  8  T.  R.  220. 

(4)  A  yicar^  in  right  of  his  church,  has  not  an  estate  of  inherit* 
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^  I 

• 

A  lease  for  99  years^,  dependent  on  three  lives,  of  the 
Value  of  150/,  per  annum,  though  neither  a  lease  for  life,  nor 
a  lease  for  99  years  certain,  has  been  holden  to  be  a  sufficient 
qualification  within  this  statute;  because  there  is  not  any 
reasonable  probability  of  any  life  in  being  extending  beyond 
99  years ;  and  the  legislature,  in  admitting  leases  for  99  years, 
of  a  certain  value,  to  be  a  qualification,  did  not  mean  to  re- 
quire that  they  should  positively  endure  so  long;  it  was 
sufficient  if  they  might  extend  to  that  period,  subject  to  the 
contingency  of  the  party's  so  long  living. 

Doubts  had  been  entertained  whetheif  the  words  other  per- 
son in  this  statute  should  be  taken  to  be  in  the  nominative  or 
in  the  genitive  case ;  but  it  was  solemnly  determined  in  R.  v. 
Utley,  24  G.  3.  B.  R.  recognised  in  Jones  v.  Smart,  1  T.  R. 
44.  that  these  words  must  be  taken  to  be  in  the  genitive  case, 
in  the  same  manner  as  if  the  word  **  of"  had  been  actually 
inserted,  and  that  the  meaning  of  the  statute  is  *'  other  than 
the  son  and  heir  apparent  of  an  esquire,  or  the  son  of  any 
other  person  of  higher  degree."  It  follows,  as  a  necessary 
consequence  from  this  interpretation  of  the  statute,  that 
although  the  son  and  heir  apparent  of  an  esquire,  or  of  othei" 
person  of  higher  degree,  be  qualified  by  virtue  of  this  sta- 
tute, yet  an  esquire  or  person  of  higher  degree,  as  such,  is 
not  qualified. 

A  diploma  conferring  the  degree  of  doctor  of  physic*^ 
granted  by  either  of  the  universities  in  Scotland,  aoes  not 
give  a  qusdification  to  kill  game  under  this  statute. 

A  commission  of  captain  of  volunteers,  signed  by  the 
lord  lieutenant  of  a  county,  does  not  confer  the  degree  of 
esquire ;  and  consequently  the  son  of  such  captain  is  not 
thereby  qualified  to  kill  game\ 

t  E.  of  Ferrers  v.  Henton,  8  T.  R.  5o(>.  b  Talbot  ▼.  Eagte,  i  TauDt.  510. 

f  Jooes  V.  Smart,  i  T.  R.  44. 


anre,  but  for  his  life  only;  consequently  such  estate  must  be  of  the 
value  of  150/.  per  annum,  in  order  to  exempt  him  from  the  penal* 
ties  of  these  statutes.     Lowndes  v.  L^^wis,  Cald.  188. 


Ns 
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II.  Of  the  Appointment  and  Authority  of  Gamekeepers, 

The  Stat.  22  &  23  C.  2.  c  23.  s.  2.  authorises  lords  of 
manors,  or  of  other  royalties  (6)  not  under  the  degree  of  an 
esquire,  to  appoint  by  writing  under  their  hands  and  seals, 
gamekeepers  within  their  manors  or  royalties,  who  may 
seize  guns,  dogs,  nets,  and  other  engines  used  for  the  de« 
struction  of  the  game  by  unqualified  persons  within  the  pre- 
cincts of  their  manors,  and  the  said  gamekeepers,  or  other 
persons  authorized  by  a  warrant  from  J.  P.  may  search  in 
the  dav-time  the  houses  of  unqualified  persons,  upon  good 
ground  of  suspicion,  and  seize  for  the  use  of  the  lord,  or 
destroy  such  guns,  dogs,  nets,  &;c. 

The  preceding  statute  does  not  limit  the  number  of  game- 
keepers, which  may  be  appointed  for  each  manor.  But  by 
Stat.  9  Ann.  c.  25.  s.  1.  lords  of  manors  can  appoint  (6)  only 
one  gamekeeper  with  power  to  kill  game  for  one  manor;  and 
further,  the  name  of  each  gamekeeper  must  be  entered  with 
the  clerk  of  the  peace,  &c.  Such  gamekeeper,  by  stat 
3  Geo.  1.  c.  11.,  must  have  been  either  a  person  qualified,  or 
a  servant  of  the  lord,  or  a  person  immediately  employed  to 
kill  game  for  the  sole  use  of  the  lord.  But  now  by  stat. 
48  G.  3.  c.  93.  s.  2.  any  lord  or  lady  of  a  manor  may  depute 
any  person,  whether  acting  as  a  gamekeeper  to  any  other 
person  or  not,  or  whether  retained  and  paid  for  as  the  male 
servant  of  any  other  person  or  not,  or  whether  a  qualified 
person  or  not,  to  be  a  gamekeeper  to  any  such  manor,  with 
authority  to  such  pereon  as  gamekeeper,  to  kill  game  within 
the  same,  for  his  own  use,  or  for  the  use  of  any  other  per- 
son, to  be  specified  in  such  appointment  or  deputation,  whe- 
ther qualified  or  not 

The  preceding  statutes,  authorizing  the  appointment  of 


(5)  i.  e.  Royalties  of  the  same  nature  with  manors.  If  royalties  of 
a  higher  nature  had  fHfeii  meant,  the  statute  would  have  begua 
twith  them.     Per  Lord  Mansfield,  C.J.  in  £.  of  Ailesbury  v.  Pat- 

tiaon,  Doug.  28. 

(C)  "  A  lord  of  a  manor  cannot  convey  to  another  the  power  of 
a;)poJnMi);»  a  g  imekeeper,  without  a  conveyance  also  of  the  manor 
itsi^l".  Sm  h  ii  power  i«  a  mere  emanation  of  the  manor,  and  inse- 
l;uiabl«  Ironi  iu"     Per  Lord  Kenyoii,  C.  J,  5  T.  R,  20. 
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gamekeepers,  do  not  extend  to  the  lords  of  a  wapentake  or 
hundred*. 

By  Stat.  25  G.  3.  c.  50.  s.  2.  deputations  of  gamekeepers 
must  be  registered  with  the  clerk  of  the  peace,  &c.  and  cer- 
tificates thereof  (stamp  duty  one  guinea,  that  is,  10^.  6d.  by 
this  statute,  and  lOs,  6d.  by  stat.  31  G.  3.  c.  21.)  nxust  be 
taken  out  annually;  and  a  penalty  of  20/.  is  imposed  on 
gamekeepers  neglecting  to  register  their  deputations  within 
20  days  after  they  are  granted,  and  neglecting  to  take  out 
their  certificates.  By  stat  52  Geo.  3.  c.  93.  Scbed.  (L.)  VII. 
On  an  appointment  of  a  new  gamekeeper  within  the  year, 
the  certificate  of  the  former  gamekeeper  may  he  renewed  free 
of  duty  or  fee. 

A  deputation  to  a  gamekeeper,  who  is  neither  himself 
qualified  to  kill  game^,  nor  is  a  servant  to  the  lord  of  the 
manor,  need  not  state  on  the  face  of  it,  that  he  is  appointed 
to  kill  game  for  the  use  of  the  lord ;  ai^d  it  will  be  presumed, 
that  whatever  game  he  kills  is  for  the  lord's  use  till  the 
contrary  is  proved.  N.  This  case  occurred  before  the  stat. 
48  G.  3.  c.  ©3. 

The  stat.  4  and  5  W.  &  M.  c.  23.  s.  4.  gives  to  lords  of 
manors,  or  their  gamekeepers,  the  same  protection  in  resist- 
ing offenders  within  the  precincts  of  their  manors  in  the 
night-time,  as  the  law  affords  to  the  keepers^  of  ancient 
chases,  parks,  or  warrens. 

It  is  no  defence  to  actions  of  debt  for  penalties  on  the 
game  laws',  that  the  defendant  acted  bond  Jide  as  game- 
keeper of  the  manor,  in  which  the  offence  was  committed, 
under  a  deputation  from  a  person  claiming  a  right  to  appoint 
the  gamekeeper,  there  not  being  any  ground  for  such  claim; 

A  question  respecting  the  boundaries  of  a  manor",  or  the 
right  to  a  manor  ^  cannot  be  tried  in  an  action  on  the  game 
laws. 

Trespass  for  killing  a  dog'.  Plea  by  King,  that  Ld.  Caw-, 
dor  was  possessed  of  a  close  within  and  parcel  of  the  manor 
of  K.  of  which  he  was  lord,  and  the  defendant  King  was  the' 
gamekeeper,  and  because  the  dog  was  hunting  hares  in  the 
close.  King,  as  gamekeeper,  for  the  preservation  of  the  hares, 
killed  the  dog.    On  demurrer  this  plea  was  holden  bad ;  Ld. 

I  E.  of  Ailesbury  ▼.  Puttison,  Von%.  28.  n  ^lunt t.  Grimes,  per  BuUer,  J.  Wilt, 
k  Sparriec  ▼.  Vale,  i  Camp.  N.  P.  C.        sbire  Lent  Ass.  1789,  cited  in  Cal- 

457.    lO  Eaat,  413.  craft  v.  Gibbs,  4  T.  R.  681. 

1  Calcraft  ▼.  Gibbs,  5  T.  R.  19.  o  Verc  ▼.  Lord  Cawdor,  and  Kii^ 
n  HankiiiB  ▼.  Bailey,  per  Bailer,  J. So-        XI  East,  568. 

mcnet  Sam.  Ass.  1791. 
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Elleitborough,  C.  J.  observing,  "  The  question  is,  whether 
the  plaintifl^s  dog  incurred  the  penalty  of  death  for  running 
after  a  hare  in  another's  ground  ?  There  is  no  question  here 
as  to  the  right  to  the  game.  The  gamekeeper  had  no  right 
to  kill  the  plaintiff's  dog  for  following  it.  The  plea  does 
not  even  state  that  the  hare  vv^as  put  in  peril,  so  as  to  induce 
any  necessity  for  killing  the  dog  in  order  to  save  the  hare.^ 


III.  Of  the  Statutes  5  Ann.  c.  14. — 9  Ann.  c.  25. — 
28  G.\2.  c.  12.  relating  to  the  Preservation  of 
the  Game;  the  Penalties  imposed  for  Offences 
against  these  Statutes ;  the  Modes  of  recovering 
the  Penalties^  Is/,  By  Distress^  ^dly^  By  Action 
of  Debt^  and  herein  of  the  Stat.  S  G.  1^  c.  19, 
—26  G.  2.  c.  2.-2  G.  3.  c.  19. 

By  Stat.  5  Ann.  c.  14.  (made  perpetual  by  stat.  9  Ann. 
c.  26.)  8.  %  "  every  higgler,  chapman^,  carrier,  inn-keeper, 
victualler,  or  alehouse-keeper,  (7)  vfho  shall  have  in  his  cus- 
tody or  possession  any  hare,  pheasant,  partridge,  moor, 
heath-game,  or  grouse,  or  shall  buy,  sell,  or  offer  to  sell, 
any  hare,  &c,  unless  such  game  in  the  hands  of  such  carrier 

p  See  Kearle  ▼.  Boulter,  Say.  R.  191. 


(7)  By  a  subsequent  stat.  28  G.  2.  c.  12.  (reciting  the  stat, 
5  Ann.  c.  J  4.)  **  Persons,  qualified  or  not  qualided,  selling,  ex« 

Eosing,  or  offering  to  sale,  any  hare,  pheasant,  partridge,  moor, 
eath-game,  or  grouse,  are  for  every  such  offence  made  liable  to 
the  sarae  forfeitures  and  penalties  as  are  inflicted  by  the  recited  act 
upon  higglers,"  &c.  And,*  «*  if  any  hare,  pheasant,  partridge,  &c. 
shall  be  found  in  the  shop,  house,  or  possession  of  any  poulterer, 
salesman,  fishmonger,  cook,  or  pastry-cook,  the  same  shall  be  ad- 
judged to  be  an  exposing  thereof  to  sale  within  the  meaning  of 
this  act,  and  the  recited  act,  or  any  other  act ;  the  forfeitures  to 
be  recovered  and  penalties  inflicted  to  be  applied  in  manner  pre- 
scribed by  the  recited  act,  or  by  any  other  act  since  made  for  the 
preservation  of  the  game.*' 

•  S.  9. 


GAME.  839 

be  salt  up  by  a  person  qualified  to  kill  the  game,  shall,  upon 
every  such  offence,  be  carried  before  some  J,  P.  for  the 
county,  city,  &c.  where  the  offence  is  committed,  and  being 
convicted  upon  view,  or  upon  the  oath  of  one  or  more  cre- 
dible witnesses,  shall  forfeit  for  every  hare,  &c.  the  sum  of 
5/. ;  one  half  to  the  informer,  and  the  other  half  to  the  poor 
of  the  parish  where  the  oflence  is  committed ;  (the  subse- 
quent part  of  this  section  directs,  that  the  penalty  shall  be 
.  levied,  by  distress,  and  for  want  of  distress,  the  offender 
shall  be  punished  by  three  months  imprisonment  for  the 
first,  and  by  four  months  for  the  second  oflence,  and  that 
before  the  allowance  of  any  certiorari  to  remove  conviction 
under  this  statute,  the  party  convicted  shall  enter  into  a  re- 
cognizance, with  sureties,  conditioned  for  the  payment  of 
costs  to  the  prosecutor  within  fourteen  days  after  conviction 
or  procedendo  granted,  and  in  default  thereof,  J.  P.  may  pro* 
ceed  to  execution,  &c.)  And  for  the  better  discovery  of 
offenders*',  "  any  person  who  shall  destroy,  sell,  or  buy  any 
hare,  &c.  and  shall  within  three  months  make  discovery  of 
any  hijggler,  &c.  (who  hath  bought  or  sold,  or  offered  to  buy 
or  sell,  or  had  in  his  possession,  any  hare,  &c.  so  as  the  of- 
fender shall  be  convicted),  shall  be  discharged  of  all  penal- 
ties, and  entitled  to  all  the  advantages  of  an  informer  under 
this  statute." 

"  If  any  person',  not  qualified,  shall  keep  or  use  any  grey- 
hound, setting  dogs,  hayes,  lurchers  (8),  tunnel  or  other  en- 
gines (9)  to  kill  and  destroy  the  game,  and  shall  be  thereof 

q  S.3.  r  S.  4. 

I 


(8)  A  hound  is  not  within  this  statute,  not  being  expressly  men- 
tioned, and  the  words  **  other  engines"  coming  after  tunnels,  are 
applicable  to  inanimate  things  only.     Hooker  v.  Wilks,  Str.  1 1'26, 

(9)  •*  As  greyhounds,  setting  dogs,  hayes,  lurchers,  and  tunnels 
are  expressly  mentioned,  in  this  statute,  it  is  not  necessary  to  allege 
that  any  of  these  have  been  used  for  killing  or  destroying  the  game ; 
and  the  rather,  as  they  can  scarcely  be  kept  for  any  other  purpose 
than  to  kill  or  destroy  the  game  ;  but  as  guns  are  not  expressly 
mentioned,  and  as  a  gun  may  be  kept  for  the  defence  of  a  man's 
house,  and  for  other  lawful  purposes,  it  is  necessary  to  allege,  in 
order  to  its  being  comprehended  within  the  meaning  of  the  words, 
"  any  other  engines  to  kill  the  game,"  that  the  gun  had  been  used 
for  killing  the  game."  Per  Lee,  C.  J.  in  Wingfield  v.  Stratford, 
Say.  R.  15.  N.  "  If  a  person  go  in  pursuit  of  game  with  a  dog  and 

anon  the  same  day,  he  can  only  be  convicted  in  one  penalty."  Per 
d.  Kenyon,  C.  J,  in  R.  v.  Lovet,  7  T/R,  153.    In  Molton  v. 


C 
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convicted  upon  the  oath  of  one  or  two  credible  witnesses,  by 
the  justice  or  justices  of  the  peace  where  such  offence  is  com- 
mitted, the  person  so  convicted  shall  forfeit  51. ;  one  half  to 
be  paid  to  the  informer,  and  the  other  half  to  the  poor  of  the 
parish  where  the  same  was  committed ;"  (the  subsequent 
part  of  this  section  prescribes  the  like  mode  of  execution  as. 
is  prescribed  in  the  second  section,  and  then  proceeds  to 
enact,  "  ths\t  J.  P.  within  their  districts,  and  lords  and  ladies  of 
manors,  within  their  manors,  may  take  away  any  such  hare, 
&c.  from  any  such  higgler,  &c.  or  other  person  not  qualified  to 
kill  the  same ;  and  may  take  to  their  own  use  such  dogs, 
nets,  or  other  engines  in  the  power  or  custody  of  persons  not 
qualified  to  keep  (10)  the  same;'*)  "  and  lords  and  ladies  of 
manors  may,  by  writing,  under  hand  and  seal,  empower  their 
gamekeepers  upon  their  manors  to  kill  any  game;  but  that 
such  gamekeepers  who  shall  under  colour  of  authority  kill  or 
take  game,  and  afterwards  sell  the  same  to  any  person,  with- 
out the  consent  of  their  lords,  and  shall  be  convicted  thereof 


Cheeseley,  1  Esp.  N.  P.  C.  123,  it  was  proved  that  a  pheasant  had 
been  killed  br/  accident  by  the  defendants  dog ;  and  the  defendant 
had  afterwards  carried  it  away.  Two  pen-ilties  were  sought  to  be 
recovered,,  one  for  having  the  pheasant  in  his  possession^  not  being 
qualified,  tl)e  other  for  keeping  a  dog  to  kill  game*  Mr.  Justice 
BuUer  is  said  to  have  ruled  that  the  plaintiff  could  go  for  one  pe- 
nalty only,  **  for  that  both  ofiences  being  by  the  same  act,  the 
plaintiff'  could  recover  but  one  penalty  under  the  same  statute." 
The  wording  being  equivocal,  it  was  consider^  at  first,  as  if  by 
the  word,  act  was  to  be  understood  statute ;  which,  it  was  agreed  on 
all  hands,  could  not  have  been  ruled  by  the  learned  judge,  who 
probably  said  that  two  penalties  could  not  be  recovered  under  this 
statute  for  the  same  act  done  by  the  defendant.  N.  A  fanner  who 
keeps  a  setting  dog  for  his  landlord,  is  not  to  be  coUBidered  as  keep- 
ing a  dog  for  the  destruction  of  the  game  within  this  statute.  Reed 
V.  Phelps,  B.  H.  £.  52  G.  3.  There  was  not  any  evidence  in  thia 
case  of  the  dog  having  ever  been  used  by  the  party  for  killing  game. 
See  15  East,  ^7  K 

(10)  A  justice  of  the  peace  under  this  stat.  cannot  seize  the  gun 
of  a  gamekeeper,  although  he  is  sporting  for  the  purpose  of  killing 
game  in  another  manor  than  that  for  which  he  has  received  bis  de- 
putation ;  for  the  ]>ower  of  seizure  under  this  act  extends  to  those 
persons  only  who  are  not  qualified  to  keep  engines  for  the  destruc- 
lion  of  the  game,  and  gamekeepers  are  qualified  to  keep  such  en- 
gines 0711/  where,  Rogers  v.  Carter,  C.  B.  2  Wils.  387.  It  was 
admitted,  however,  in  this  case,  that  if  the  gamekeeper  had  actually 
killed  game  beyond  the  limits  of  his  own  manor,  he  would  have 
been  liable  to  the  penalties  of  this  statute.     A  magistrate,  whocon-« 
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upon  ccmiplaint  by  the  lord  of  the  manor,  upon  the  oath  of 
one  or -more  witnesses  before  a  J.  P.,  shall  be  committed  to 
the  house  of  correction  for  three  months^  &c." 

•  By  a  subsequent  statute*,  "  if  any  hare,  pheasant,  par- 
tridge, &c.  shall  be  found  in  the  shop,  house,  or  possession 
{11)  of  any  person  not  qualified  in  his  own  right  to  kill  game, 
or  being  entitled  thereto  under  some  person  so  qualified,  the 
same  shall  be  adjudged  to  be  an  exposing  to  sale  within  the 
meaning  of  this  act  and  the  statute  5  Ann.  c.  14."  And  by 
6.  3.  "  if  any  pereon  shall  take,  kill,  or  destroy  any  hare,  &c. 
in  the  night  time,  the  person  so  offending  shall,  for  every 
such  offence,  incur  the  forfeitures**  mentioned  in  the  stat* 
5  Ann.  c.  14*. 

By  the  preceding  statutes,  the  penalties  are  given  half  to 
the  common  informer,  and  half  to  the  poor  of  the  parish, 

8  Sut.  9  A  no.  c.  35.  R.  9.  time,  and  on  Sunday  and  Christmai 

t  See  further  provisions  for  the  pre-        day,  13  G.  3.  c.  80.  andsGG.  3«c. 
■eiration  of  game  during  the  night-        130. 


\ict5  an  unqualified  (person  of  killing  game  under  the  statute  5  Ann. 
c.  14.  and  causes  his  dog  to  be  brougnt  for  the  purpose  of  seizing 
it,  may  order  the  dog  to  be  killed  -without  any  formal  adjudication 
of  seizure.     Kingsnorth  v.  Bretton,  5  Taunt.  41 6. 

(11)  The  plaiotiff  declared  in  debt  for  the  5l.  penalty  given  by 
this  Stat,  against  the  defendant  for  exposing  to  sale  a  hare,  not  being 
qnaliiied  in  his  own  right  to  kill  game,  nor  entitled  thereto  under 
any  person  so  qualified.  At  the  trial,  it  was  proved  that  the  plains 
tiff  went  out  coursing,  and  killed  a  hare  on  Shipston  manor,  when 
the  defendant,  who  was  employed  as  a  carpenter  and  woodman  by 
Mr.  Earl,  the  lord  of  the  manor,  and  had  directions  from  him  to 
detect  poachers,  came  up  and  took  the  hare  from  the  dog,  and  car- 
ried it  away,  notwithstanding  the  plaintiff  claimed  it,  toMn  Earrs 
steward  according  to  his  instructions.  It  was  holden,  that  the  pos* 
session  of  the  defendant  was  not  such  as  constituted  an  offence  and 
subjected  him  to  the  penalty  under  the  statute  ;  Ld.  Ellenborough 
C.  J.  observing,  that  the  defendant  did  not  claim  the  hare  as  hit 
property  nor  acquire  the  possession  of  it  for  himself,  but  for  hit 
master,  on  whose  manor  it  was  taken ;  and  if  this  were  an  offence, 
no  case  could  be  stated  in  which  an  unqualified  person  could  in. 
Aiorently  come  in  contact  with  game.  It  might  as  well  be  said  that 
if  a  qualified  man  returning  home  with  a  bag  of  game  were  to  fall 
from  his  horse,  another  person  could  not  lawfully  take  up  the  bag, 
in  order  to  assist  the  owner.  Grose,  J.  added,  that  the  possession  of 
the  j;ame  by  the  defendant  was  rather  for  the  purpose  of  protecting 
the  game,  than  in  breach  of  the  laws  for  preserving  it.  Warne« 
ford  V.  Kendall,  10  East,  .19« 
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upon  summary  conviction.  But  by  stat  8  G.  1.  c.  19*  s*  1*  it 
is  enacted^  that  for  the  recovery  of  the  penalties^  an  action 
of  debt  may  be  brought  in  any  of  the  king*8  courts  of  record 
before  the  end  of  the  next  term  after  the  ottence  committed, 
and  theplaintiff,  if  he  recover,  shall  be  entitled  to  double 
costs.  It  is>  however,  expressly  provided  by  this  statute, 
that  the  partv  shall  not  be  prosecuted  tv^ice  for  the  same 
offentJCy  L  e.  both  by  action  and  upon  summary  conviction. 
The  time  limited  by  the  last  mentioned  stat.  8  G.  1.  c.  19. 
for  bringing  such  action,  viz.  "  before  the  end  of  the  next 
term  after  the  offence  committed,"  having  been  found  incon- 
venient, and  in  many  cases  not  sufficient,  it  was  enacted  by 
stat.  26  G.  2.  c.  2.  that  such  action  might  be  brought  "  be- 
fore the  end  of  the  second  term"  after  the  offence  com- 
mitted.'* 

It  having  been  found  difficult  to  maintain  the  action  of 
debt  given  by  the  statute  8  G.  1.  c.  19.  because  the  evidence 
of  the  rated  mhabitants*  of  the  parish  (to  the  poor  of  which 
the  moiety  of  the  penalty  was  directed  by  stat.  6  Ann.  c  14. 
to  be  applied)  was  disallowed ;  the  interference  of  the  legis- 
lature was  again  deemed  necessary,  and  it  was  enacted  by 
9tat  2  G.  3.  c.  19*  s.  5.  "  that  any  person  might  sue  for  and 
recover  the  whole  of  the  penalty  for  his  own  use  by  action 
<^  debt,  or  on  the  case,  to  be  brought  within  six  months^, 
i.  €.  lunar  months,  after  the  offence  committed,  in  any  of  his 
Majesty's  courts  of  record  at  Westminster,  and  that  the 
plaintiff,  if  he  recovered,  should  have  double  costs,  and  that 
no  part  of  the  penalty  should  be  paid  or  applied  to  the  use 
of  the  poor  of  the  parish  wherein  the  offence  was  committed.** 
It  is  to  be  observed,  that  this  statute  gives  the  whole  penalty 
to  the  informer,  and  not  merely  the  other  half,  in  addition  to 
the  one  half,  which  was  recoverable  by  him  in  an  action  of 
debt  under  stat  8  G.  1.  c.  19. 

u  Seepost.  n.(i2). 

X  See  Portman  v,  Okeden,  Say.  R.  179- 

y  S,6. 


.       X 
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IV.  Of  the  Statutes  relating  to  the  Destruction  of  the 
Game  at  improper  Seasons  of  the  Year-Stat. 
2G.3.  c.  19.— 13  O.  3.  c.  55 39  G.  3.  c.  34. 

— Declaration — Evidence. 

*^  Persons  taking,  killing,  destroying,  carrying,  sellings 
buying,  or  having  in  their  possession  or  use,  any  partridge 
within  the  kingdom  of  Great  Britain,  between  the  first  day 
of  February  and  the  first  day  of  September* ;  or  any  phea- 
sant between  the  first  day  of  February  and  the  first  day  of 
October*,  excepting  pheasants  taken  in  the  season  allowed, 
and  kept  in  a  mew  or  breeding  place,  are  subject  to  a  penalty 
of  3/.  lor  every  bird.** 

By  Stat.  13  G.  3.  c.  55.  a  similar  provision  is  made  for  the 
preservation  of  black  game  between  the  10th  of  December 
and  the  20th  of  August,  and  red  game  between  the  10th  of 
December  and  the  12th  of  August;  but  the  penalty  imposed 
on  persons  offending  against  thi^  last-mentioned  statute  is, 
for  the  first  ofi'ence,  a  sum  not  exceeding  20/.  nor  less  than 
10/.  and  for  every  subsequent  offence,  a  sum  not  exceeding 
30/.  nor  less  than  20/.  recoverable  by  action  of  debt,  at  the 
suit  of  any  person,  in  any  of  the  King*s  courts  of  record  at 
Westminster,  or  great  sessions  in  Wales ;  the  action  to  be 
commenced  within  six  calendar  months  after  the  act  com- 
mitted, to  which  defendant  may  plead  the  general  issue,  and 
give  the  special  matter  in  evidence.  It  is  provided  further, 
by  this  statute^,  that  if  the  plaintiff  be  nonsuited  or  discon- 
tmue,  or  if  there  be  a  verdict  for  defendant,  or  judgment 
against  plaintifi'  on  demurrer,  the  defendant  shall  be  entitled 
to  treble  costs. 

Declaration. 

In  an  action  on  the  statutes  for  the  preservation  of  the 
gama,  it  is  usually  stated  in  the  declai-alion,  that  the  de- 
fendant, six  months  next  before  the  commei^cement  of  the 
action  (1^),  kept  a  gun,  or  snare,  &c.  as  the  case  may 

z  Stat.  39  G.  3.  c.  34. 1.  3.  b  S.  12. 

a  Stat.  2  6.  3.  c.  19. 1. 1. 


(12)  It  is  usual,  but  not  necessary,  to  allege,  that  the  action  was 
commenced  within  the  limited  time;  it  must,  however,  be  proved 
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be,  for  the  destruction  of  the  game,  -  the  defendant  not 
being  a  person  qualified  by  the  laws  of  the  realm  (13): 
80  to  do  contrary  to  the  form  of  the  statute  (14),  where- 


at the  trial  to  have  been  so  commencecl.  If  the  time  has  lapsed, 
the  defendant  may  take  advantage  of  it  on  the  plea  of  fif7  debet.  It 
will  be  proper  to  remark,  that  by  stat.  26  G.  2.  c  2.  the  action 
must  be  commenced  before  the  end  of  the  second  term  after  the 
offence  committed ;  and  by  stat.  2  G.  3.  c.  19.  s.  5.  within  six  months^ 
(by  which  mast  be  understood  lunar  months).  In  Lee  v.  Clarke  *, 
it  was  objected,  on  error  after  verdict,  Ist,  that  the  declaration  al- 
leged the  action  to  have  been  commenced  within  six  calendar  months 
instead  of  lunar  months;  and  2dly,  that  it  was  not  averred  that  the 
action  was  commenced  within  two  terms,  as  well  as  within  six 
months.  In  support  of  this  objection,  it  was  contended,  that  though 
the  hist  statute  (2  G.  3.  c.  19.)  says  within  six  months,  yet  that 
would  not  in  all  cases  extend  the  time  given  by  the  former  statute,, 
so  that  the  latter  only  operated  as  a  repeal  pro  tantoy  and  both  sta- 
tutes were  still  in  force,  and  must  be  taken  to  have  limited  the  ac- 
tion to  be  commenced  within  six  months,  provided  it  did  not  extend 
beyond  two  terms ;  that  the  words  in  stat.  2  G.  3.  c.  19.  were  nega- 
tive woids,  and  not  words  of  extension.  But  the  court  over-ruled 
the  objections,  observing  that  the  allegations  were  not  material,  and 
that  the  court  could  not  presume,  that  the  fact  was  not  proved  to 
have  happened  within  the  time  prescribed  by  law  for  the  commeuce-w 
ment  of  the  action. 

(13)  It  is  not  necessary  in  actiotis  to  negative  the  qualificatibnsv 
specially.  Bluet  q.  t.  v.  Needs,  Comyn's  R.  522.  The  modern 
practice  is  in  conformity  to  this  decision,  against  the  authority  of 
which,  however,  Foster,  J.  in  R.  v.  Jarvis,  inclined.  See  1  East's 
R.  647.  n.  A  different  rule  holds  in  the  case  of  convictions  on  this 
statute,  for  there  the  qualification  must  be  specifically  negatived. 
R.  V.  Jarvis,  H.  30  G.2.  B.  R.  cited  by  Kenyon,  C.  J,  from  Dun- 
ning's  note  in  1  East,  643.  R.  v.  Eamshaw,  E.  52  G.  3. 1 5 East, 456. 

( 1 4)  Where  an  action  is  founded  on  a  statute,  it  is  necessary  in- 
some  manner  to  shew  that  the  offence  on  which  the  party  proceeds, 
is  an  offence  against  the  statute;  and  if  it  be  not  shewn,  it  wiH  be 
error  after  verdict.  Lee  v.  Clarke,  2  East's  R«  333.  In  proceed- 
ings on  the  stat.  5  Ann.  c.  1 4.  it  is  to  be  observed,  that  that  statute 
alone  creates  the  offence  and  gives  the  penalty.  This  statute  waa 
originally  a  temporary  law,  but  before  it  expired,  it  was  made  per- 
petual (by  stat.  9  Ann.  c.  25.)  Consequently,  in  such  case,  the 
allegation  that  the  defendant  committed  the  offence  contrary  to 
the  form-  of  the  statute  is  proper.  Adjudged  on  motion  in  arr^ 
of  judgment,  E.  of  Clanricarde  v.  Stokes,  7  East,  5l6. 

•  2  East,  333. 
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by  and  by  force  of  the  statute  (15),  an  action  hath  ac- 
crued, &c* 

In  an  action  on  stat  5  Ann.  c.  14.  for  keeping  and  using 
a  dog  to  kill  game,  it  must  be  stated  in  the  declaration  what 
sort  of  dog  it  was*. 

In  an  action  on  the  stat  9  Ann.  c.  25.  for  exposifig  a  hare 
to  sale  it  is  sufficient  to  allege,  that  the  defendant,  not  being 
a  person  qualified  in  his  own  right  to  kill  game"*,  nor  being 
entitled  thereto  under  a  person  so  qualified,  had  a  hare  in 
his  possession;  for,  by  s.  2.  if  a  hare  be  found  in  the  posses*' 
sion  of  such  person,  it  shall  be  deemed  an  exposing  to  sale. 
But  see  Warneford  v.  Kendall,  ante  n.  (11)  as  to  the  circum- 
stances under  which  possession  of  game  shall  not  be  deemed 
an  oifence  against  this  statute, 

A  joint  action  may  be  maintained  a^inst  several  defend- 
ants^, €.  g.  for  keeping  a  lurcher  to  kill  and  destroy  the  game, 
and  although  the  jury  find  a  verdict  for  the  plaintiff  as  to 
«ome  of  the  defendants  only,  the  plaintiff  will  be  entitled  to 
recover  the  penalty;  for  the  action  is  founded  on  a  tort,  and 
not  on  a  contract 

Evidence. 

The  plaintiff  must  prove  that  the  defendant  committed 
the  act  constituting  the  offence,  and  that  the  action  was 
brought  within  the  limited  time'.  It  is  not  necessary  for 
the  plaintiff  to  give  negative  evidence  of  the  want  of  the 
qualification  in  the  defendant^;   for  the  proof  of  the  fact 

T  RcmaoN  v.  Lisle,  Comyu^s  R.  576  f  See  ante,  p.  843* 

d  Jonet  q.  1.  v.  Binhop,  Say.  R.  (>4.         {  Adm.  iu  R.  v.  8tone,  1  East,  639. 
«  Hardyman   ▼.    Whitaker,    9  East, 
573.  D. 


(15)  Formerly,'  I  believe,  it  was  usual  to  say,  *•  whereby  and  by 
force  of  the  statutes ;"  but,  in  the  case  of  E.  of  Clanricarde  v. 
Stokes,  7  East,  5 1 6.  the  court  were  of  opinion,  that  upon  a  sup- 
position that  it  was  neeessary  that  the  count  should  refer  to  the 
statute  giving  the  remedy,  f6r  which  it  was  admitted  no  express 
authority  could  be  found,  yet  they  thought,  that  in  the  case  be- 
fore the  court,  the  stat.  2  G.  3.  c.  J 9.  altn^e  gave  the  remedy,  with- 
out reference  either  to  the  stat.  8  G.  I.  or  the  stat.  26  G.  2.  inas- 
much as  it  gave  the  wliole  penalty  to  the  informer,  and  not  merely 
the  other  half  in  additidn  to  the  one  half  given  by  the  stat.  8  G.  1. 
and  consequently,  that  the  declaration,  concluding  by  reason  where- 
of, and  by  force  of  the  statute y  was  cor,rect. 
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having  been  committed  by  the  defendant  is  sufficient  to 
throw  the  onus  upon  him,  of  provii\g  that  he  was  qualified 
to  do  it. 

In  conviction^  on  the  game  laws,  a  different  rule  holds,  and 
some,  though  slight,  evidence  of  the  want  of  qualification  is 
required**  to  be  given  by  the  prosecutor;  but  the  better  opi- 
nion seems  to  be,  that  the  prosecutor  ought  not  to  be  required 
to  give  such  evidence;  however,  in  R.  v.  Stone,  I  East,  639. 
the  Court  of  King's  Bench  were  equally  divided  on  this 
point,  Kenyon,  C.  J.  and  Grose,  J.  being  of  opinion,  that  the 

Erosecutor  ought  to  give  such  evidence,  Lawrence,  J.  and 
.e  Blanc,  J.  contra* 

During  the  period  when  part  of  the  penalty  was  given  to 
the  poor  of  the  parish  S  the  name  of  the  parish  was  matter  of 
substance;  but  since  the  making  the  stat  2  G.  3.  c.  19.  which 
gives  the  whole  penalty  to  the  informer,  the  name  of  the  pa- 
rish, stated  in  the  declaration,  is  considered  merely  as  a  venue^ 
and  the  plaintiff  may  prove  the  defendant  guilty  in  any  other 
parish  within  the  county. 


V.  Of  the  Duties  made  payable  in  respect  of  killing 

Game* 

By  Stat  48  G,  3.  c.  56.  entitled  f inter  alia)  an  act  for  re- 
pealing the  duties  on  game  certificates,  and  granting  new 
duties  to  be  placed  under  the  management  of  the  commis- 
gioners  of  taxes,  "  Every  person  using  any  dog,  gun,  net, 
or  other  engine,  for  the  purpose  of  taking  or  killing  game, 
or  any  woodcock,  snipe,  quail,  or  landrail,  or  any  conies  in 
G.  B.;  if  such  person  be  a  servant  to  a  person  charged  in 
respect  of  such  sen-ant  by  this  act,  and  shall  use  any  dog, 
&c.  for  any  of  the  before-mentioned  purposes,  upon  a  manor 
or  royalty  in  England,  Wales,  or  Berwick-on-Tweed,  or 
Scotland,  by  virtue  of  a  deputation  or  appointment  duly  re- 
gistered or  entered  as  gamekeeper,  is  charged  with  the  annual 
sum  of  1/.  \s.  (10)  and  if  not  a  servant  for  whom  the  duties 

b  P^r  Chambre,  J.  i  Bos.  k,  Pul.  d(v7.        1 900.  per  Kenyon,  C.  J.  3  Eap.  N.  P. 
i  Clerk  V.  Taylor,  Hertfora  Sum.  Au.        C.  918. 


(16)  Four  shillings  were  added  by  stat  5^  Geo.  3.  c.  93« 
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on  servantB  shall  be  charged,  the  annual  dum  of  3/;  d#.  (17); 
and  every  other  person  using  any  dog,  &c.  for  any.  of  the 
purposes  before-mentioned,  is  chargeable  with  the  annual 
sum  of  3/.  3;.  with  two  exceptions  only;  1.  the  taking 
woodcocks  and  snipes,  with  nets  and  springes;  and  2.  the 
taking  or  destroying  conies  in  warrens,  or  in  any  inclosed 
ground,  or  by  any  person  in  land  in  his  occupation,  either 
by  himself  or  by  his  direction.*'  These  duties  are  to  be  paid 
to  the  collector  of  assessed  taxes,  for  the  place  where  party 
resides;  and  the  collector  is  authorized  to  give  a  receipt, 
and  to  demand  1^.  of  the  party  for  the  same,  over  and  above 
the  duty,  as  a  compensation  for  his  trouble.  The  receipt 
being  delivered  to  the  clerk  of  the  commissioners  of  the 
district,  he  will  exchange  it  for  a  certificate,  gratis.  Game- 
keepers, in  whose  behalf  a  receipt  and  certificate  have  been 
obtained  by  their  masters,  are  not  required  to  obtain  a  cer- 
tificate for  themselves;  but  it  is  provided  that  the  certifi** 
cate  shall  be  void  upon  the  revocation  of  the  deputation, 
but  the  same  may  be  renewed,  for  the  remainder  of  the  year, 
in  behalf  of  the  new  gamekeeper.  The  same  statute  pro- 
vides that  unqualified  persons  shall  not  be  protected  by  the 
certificate;  and  that  the  protection  of  gamekeeper  s  certifi- 
cates shall  not  extend  beyond  the  limits  of  the  manor  for 
which  they  are  appointed.  The  following  persons  may  de- 
mand the  production  of  certificate,  and  permission  to  read  or 
take  a  copy  of  it,  viz.  the  assessor  or  collector  of  the  parish 
where  the  party  is  using  dog,  &c.;  commissioners  of  assessed 
taxes  for'  the  county,  riding,  division  or.  place;  lord,  lady, 
or  gamekeeper  of  the  pianor;  inspector  of  taxes  for  the 
district;  any  person  duly  assessed  to  these  duties  for  kill- 
ing game;  and,  lastly,  tlie  owner,  landlord,  lessee,  or  occu- 
pier of  the  land.  If  certificate  is  not  produced,  then  the 
party  who  has  made  the  demand,  may  require  the  person 
using  the  dog,  gun,  &c.  under  a  penalty  of  20/.  to  aeclare 
his  christian  and  surname,  and  place  of  residence,  and  parish 
or  place  in  which  he  has  been  assessed;  lastlv,  persons  who 
use  dogs,  guns,  &c.  without  having  obtained  Q^tificate,  are 
to  pay  the  duty  of  3/.  3^.  by  way  of  surcharge,  and  a  penalty 
of  20/.  By  Stat.  52  G.  3.  c.  93.  Sched.  (L.)  XIII.  The  pe- 
nalties are  recoverable  before  any  two  or  more  commissioners 
for  the  affairs  of  taxes,  who  shall  give  judgment  for  the  pe^ 
nalty;  or  for  such  part  thereof  as  the  commissioners  shall 
think  proper  to  mitig-ate,  not  being  less  than  one  moiety. 

(17)  Ten  shillings  and  sixpence  added  to  this  and  the  following 
sum  by  utat.  52  Geo.  9.  <l  93. 
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By  Stat  54  Geo.  3.  c.  141.  (27  July,  1814.)  The  dutiet 
and  penalties  contained  in  tlie  schedule  of  the  52  Geo.  3.  c.  93. 
relating  to  persons  aiding  or  assisting  or  intending  to  aid  or 
assist  in  the  taking  or  killing  of  any  game,  or  any  woodcock, 
snipe,  quail,  landrail,  or  coney,  shall,  after  the  passing  of  this 
act,  severally  cease  and  determine;  provided  that  the  act  of 
aiding  and  assisting  ^  aforesaid,  and  in  the  said  act  men- 
tioned, shall  be  done  in  the  company  or  presence  and  for  the 
use  of  another  person  who  shall  duly  have  obtained  a  certifi- 
cate in  his  own  right,  according  to  the  directions  of  the  said 
act,  and  who  therein  shall  by  virtue  of  such  certificate  then 
and  there  use  his  own  dog,  gun,  net,  or  other  engine,  for  the 
taking  or  killing  of  such  game,  &c.  and  who  shall  not  act 
tberem  by  virtue  of  any  deputation  or  appointment. 


\ 
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CHAP.  XXIV. 


IMPRISONMENT. 

1.  Of  the  Nature  of  the  Action  for  false  Imprison'^ 
ffienij  and  in  what  Cases  it  may  be  maintained. 
II.  Statutes  relating  to  the  Action  of  false  Imprison* 
inent^  21  Jac.  1 .  c.  12 — 24  G.  2.  c.  44. 
III.  Of  the  Pleadings. 


L  Of  the  Nature  of  the  Action  for  false  Imprisonment^ 
and  in  what  Cases  it  may  be  maintained. 

l^ALSE  imprisonment  is  a  restraint  on  the  liberty  of  the 
person  without  lawful  cause;  either  by  confinement  in  pri« 
son,  stocks,  house>  &c.  or  even  by  forcibly  detaining  the  party 
in  tbe  streets,  against  his  will  *.  For  this  injury  an  action 
of  trespass  vi  et  armis  lies^  usually  termed  an  action  for  false 
imprisonment. 

In  BuUer's  Nisi  Prias,  22,  it  is  said,  that  every  imprison- 
ment includes  a  battery,  and  it  appears  that  Kenyon^  C.  J.  was 
of  this  opinion  in  Oxley  v.  Flower  and  another,  but  this  has 
been  otherwise  decided  since,  in  £mmett  v.  Lyne^  1  Bos.  & 
Pul.  N.  R.  -255.  and  ante,  p.  43.  n. ;  the  court  observing,  that 
it  was  absurd  to  contend  that  every  imprisonment  included  a 
battery. 

An  unlawful  detention  is  a  new  caption,  and  may  be  de- 
clared on  as  such\ 

An  arrest  on  mesne  process,  which  is  not  returned,  is 
wrongful*,  and  false  imprisonment  will  lie  against  the  she^ 
riflF*;  so  if  an  officer  of  an  inferior  court  does  not  return 

%  iPer  Thorpe,  C.  J.  92  Ast .  fo.  104.        c  s  Rol.  Abr.  563.  pi.  9. 

F^.  85.  d  lb.  pi.  18. 

h  Cro.  Jac.  379. 

▼  OL.  II.  O 


650  IMPftlSONMEN'T, 

the  process  ditected  to  him,  he  is  a  trespasser  ah  initio,  and 
false  imprisonment  lies  against  him ;  for  ne  is  as  sheriff  within 
the  jurisdiction. 

The  sheriff  must  at  his  peril,  execute  the  writ  upon  the 
berson  really  named  therein  •;  and  if  he  mistakes  the  person, 
he  is  Uable  to  an  action  for  false  imprisonment 

A,  B.  brought  false  imprisonment  against  C. '  who  justified 
that  he  had  a  warrant  to  arrest  .J.  S.  and  having  asked  A.  Bj 
the  plaintiff,  what  his  name  was,  he  answered  J.  S.  where- 
upon C.  arrested  A.  B.  Plaintiff  demurred,  and  judgnnent 
for  plaintiff,  because  C,  the  defendant,  ought  at  his  peril  to 
have  taken  notice  of  the  person  named  in  the  writ 

A  sheriff's  officer*  having  received  a  warrant  to  arrest  A.^ 
Whose  person  he  had  never  seen,  went  to  her  house,  where 
he  found  her  and  the  plaintiff  together.  Addressing  himself 
to  the  plaintiff,  he  said,  "  I  have  a  writ  against  you;"  upon 
which  A.  desired  the  plaintiff  to  go  with  the  officer.  The 
officer  immediately  took  plaintiff  to  a  sponging  house,  where 
he  kept  her  all  night;  but  the  next  mornings  having  disco-= 
vered  nis  mistake,  he  released  her.  Kenyon,  C.  if.  admitted 
the  law  to  be  as  stated  in  the  preceding  case;  but  considering 
this  as  a  trick  on  the  officer,  directed  the  jury  to  give  the 
plaintiff  nominal  damages  only,  which  they  did  accordingly. 
But  if  a  person  whose  real  name  is  W.  is  asked  before  pro- 
cess  issues  against  him^  whether  his  name  is  not  John,  and  he 
says  it  is,  he  cannot  maintain  trespass  for  imprisonment  under 
process  against  him  by  the  wrong  name\ 

If  a  magistr^te*s  warrant  be  shewn  by  the  constable*,  who 
has  the  execution  of  it,  to  the  person  charged  with  an  of- 
fence, and  he  thereupon  voluntarily  and  tvithoui  any,  even  the 
slightest,  compulsion,  attends  the  constable  to  the  magis- 
trate, who  after  examination  dismisses  him;  it  seems  that 
this  will  not  constitute  an  arrest,  so  as  to  enable  the  party 
to  maintain  trespass  for  an  assault  and  false  imprison-^ 
Hient(l]. 

e  Per  Hankford,  J.  li  H.  4.  91-  a.  See  h  Per  Ld.  Ellenborongh,  C.  J.  Price 
also  Tburbane  and  anotber,  Hardr.        v.  Harwood, s  Camp.  N.  P.O.  iu8. 

333.  per  Hale,  C.  B.  i  Arrownnith  v.  Le  Meinrier,  2  Boa. 

f  Moor,  457.  Hardr.  393.  S.  P.  &  Pal.  N.  R.  311 .  See  al^  Bietcn  ▼. 

S  Oxiey  V.  Flower,  B.  R.  Middx.  Sit-        Burridge,  s  Camp.  N.  P.  C.  139. 
tings,  Dec  4.  I80O.  MSS. 


Words  merely  will  not  make  an  arrest.    Genner  v.  Sparks^ 
79* 


0) 
Balk.  79 


IMPRISONMENT.  851 

An  action  for  false  imprisonment  was  brought  by  a  native 
and  inhabitant  of  Minorca^,  (then  part  of  the  dominions  of 
the  crown  of  Great  Britain)  against  the  governor  of  the  island, 
for  imprisoning  the  plaintiff  at  Minorca^  and  causing  him  to 
be  carried  thence  to  Carthagena  in  Spain.  The  plaintiff 
laid  the  venue  in  London,  stating  the  ii\jury  to  have  been 
committed  at  Minorca,  to  wit,  at  London  in  the  parish  of 
St  Mary-le-Bow,  &c.  The  defendant  justified,  .on  the 
ground  that  the  plaintiff  had  endeavoured  to  create  a  mutiny 
among  the  inhabitants  of  Minorca,  whereupon  the  defend- 
ant, as  governor^  was  obliged  to  seize  the  plaintiff,  and  im* 
prison  him,  &c.  The  plaintiff  replied  de  injuria  sua  propria. 
After  verdict  for  plaintiff,  with  3000/.  damages,  a  bill  of  ex- 
ceptions was  tendered,  and  error  having  been  assigned 
thereon,  it  was  contended,  (among  other  things)  1st,  That 
the  plaintiff,  being  a  Minorquin,  was  incapacitated  from 
bringing  an  action  in  the  king's  courts  in  England:  but  it  was 
holden,  that  a  subject  bom  in  Minorca  was  as  much  entitled 
to  appeal  to  the  king's  courts  as  a  subject  born  in  Great  Bri- 
tain; and  that  the  objection  of  its  not  being  stated  on  the  re- 
cord, that  the  plaintiff  was  born  since  the  treaty  of  Utrecht, 
did  not  make  any  difference.  2dly,  It  was  objected,  that  the 
injury  having  been  done  at  Minorca,  out  of  the  realm,  could 
not  be  tried  in  the  king's  courts  in  England;  but  it  was 
holden,  that  an  action  for  false  imprisonment  being  a  tran- 
sitory action,  it  was  competent  to  the  plaintiff  to  lay  it  in 
any  county  of  England,  although  the  matter  arose  beyond 
the  seas(2j. 

If  a  person  causes  another  to  be  impressed,  he  does  it  at  his 
own  peril,  and  is  liable  in  damages,  if  that  person  can  shew  ' 
that  he  was  not  subject  to  the  impress*  service. 

The  defendant  went  to  the  place  of  rendezvous'  for  the 
impress  service,  near  the  Tower,  and  gave  information  that 
there  was  a  young  man  (meaning  the  plaintiff)  at  a  house 
she  described,  who  was  liable  to  be  impressed,  and  who  was 
a  fit  person  to  serve  his  Majesty.  In  consequence  of  this, 
the  plaintiff  was  seized  by  the  press-gang,  and.  carried  on 

k  MostyD  ▼.  FabrifM,  in  error,  M.  T.    1   Flewster  v.  Royle,  1  Cimip.  N.  P.  C. 
15  G.  3.  B.  R.  Cowp.  i6i.  (9).  187*  I^-  EUeuboroiigb,  C.  J. 


(9)  The  proceedings  in  all  the  stages  of  the  cause  will  be  found 
reported  at  great  length  in  the  eleventh  volume  of  the  State  Triala* 
Pf  163,  editdl  by  Mn  Hargrave. 
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board  the  tender,  where  he  was  detained,  until  it  waS  dis-» 
tovered  that  he  had  never  been  in  a  ship  before,  except  Once; 
when  he  had  been  ip  like  manner  wrongfully  impressed. 
An  action  for  trespass  and  false  imprisonment  having  been 
brought,  it  was  objected  that  the  form  of  action  should  have 
been  an  action  on  the  case,  and  not  an  action  of  trespass; 
but  Ld.  EUenborough,  C.  J.  was  of  a  different  opinion,  ob- 
serving, that  this  tVa^  not  like  a  malicious  prosecution, 
Where  a  party  gets  a  valid  warrant  or  writ,  and  gives  it  to 
an  oflRcet  tb  be  executed.  There  '^Vas  clearly  a  trespass  here 
in  seizing  the  plaintiff^  and  the  defendant  therefore  was  a  tres* 
passer  in  procuring  it  to  be  done. 

An  action  will  not  lie  at  comibon  law  for  false  irtiprison- 
inent",  where  the  imprisonment  was  merely  in  consequence 
bf  taking  a  ship  as  prize,  although  the  ship  has  been  ac- 
quitted. 

Trespass  tor  false  imprisonment  will  lie  against  overseers 
of  the  poor  for  imprisoning  a  man  under  a  justice's  war- 
rant", until  he  should  pay  a  sum  of  money  for  the  miainte- 
nance  ot  a  child  which  should  be  born  of  a  woman  then 
pregnant  by  plaintiff,  but  who  had  not  been  as  yet  delivered- 

If  A.,  having  been  robbed',  suspect  B.  to  be  guilty  of  the 
robbery,  and  take  B.,  and  deliver  nira  into  the  charge  of  a 
constable  present,  B.  (if  innocent)  may  maintain  trespass  and 
false  imprisonment  against  At 

If  a  pT\9onerJnjxjifUtlion  escape  by  the  voluntary  permis- 
sion of  the  gaoler,  and  the  gaoler  retake  him,  he  is  liable  to 
an  action  of  false  imprisonments  But  an  officer  who  has 
arrested  \k  prisoner  on  wie^jie  process^  and  voluntarily  per- 
mitted him  to  escape,  may^retaEe^ltftn  before  the  return  of 
the  writ,  without  being  liable  to  such  action." 

Trespass  for  false  imprisonment  will  lie  for  a  detention 
under  a  la'\Vful  process,  if  it  be  executed  at  an  unlawful 
time  as  on  a  Sunday  ^;  for  by  Stat.  29  Car.  5  c.  7.  s.  (5.  it  is 
provided,  "  That  no  person  upon  the  Lord's  day  shall  serve 
or  execute,  or  cause  to  be  served  or  executed,  any  writ, 
process,  warrant,  order,  judgment,  or  decree,  (except  in 
cases  of  treason,  felony,  or  breach  of  the  peace)  (3);  but  that 

m  Lc  Caux  ▼.  Eden,  Dougr.  594.  o  Stonehonse  r.  Elliott,  6T.  R.  315. 

ti  Wennian  V.  Fi&ber,  M.  9  G.  2.  B.  R.  p  Atkinson  v.  MattcRon,  s  T.R.  172. 

MSS.  cited  in  R.  ▼.  Bans^burst,  H.  5  q  Wilsou  v.  Tucker,  Salk.  78.  5  Mod. 

G.  9.  B.  R.  SteB.  Ca.  Tol.  1.  p.  149.  95;  S.  C. 

■■'•■••  ■  '  '■    ■  '    ■ 

(3)  In  Taylor  v.  Freeman  and  another,  Glouc.  Lent  Ass.  1757* 
IMSS.  it  appeared,  that  the  defendants,  as  constables^  had  arrested 
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the  service  of  every  such  writ,  &c.  shall  be  void,  and  the 
person  or  persons  so  serving  or  executing  the  same  shall  be 
as  liable  to  the  suit  of  the  party  grieved,  and  to  answer  da- 
mages to  him  for  doing  thereof,  as  if  he  or  they  had  done  the 
same  w ithout  any  writ,  process,  &c.' ■ 

Trespass  for  false  imprisonment  may  be  maintained  against 
the  sheriff  for  an  arrest  made  by  his  bailiff  after  the  return 
day  of  the  writ'. 

So  against  commissioners  of  bankrupt^  who  commit  a  per-r 
son  suspected  to  detain  effects  of  the  bankrupt  for  not  atr 
tending  on  the  first  summons;  fpr  the  statute^  directs,  1st, 
a  summons  to  the  parly  (4) ;  2dly,  on  his  default  qr  neglectjj 
a  warrant  to  bring  him' before  the  commissioners  in  custody 
in  order  to  be  examined  (5),  or  else  a  second  summons,  at 
their  discretion ;  Sdly,  if  when  brought  in  custody  he  re- 
fuses to  be  examined,  or  upon  a  second  summons  refuses  tq 
come  (G),  then,  and  not  befpre,  the  commissioners  have  power 
to  commiL 

r  Parrot  y.  Mnmrurd,  9  E^p.  N.  P.  C.     K   QaUy^  v.  Grestey,  8  Cast,  31 9. 
585.  Prior,  C' J.  '  t    1  Jac.  i.  c.  15.  s.  10. 


the  plaintiff  upqn  a  Sunday,  by  virtue  of  a  warrant  from  ajuaticeof 
the  peace,  fqr  getting  a  bastard  child.  An  actipn  for  false  imprison^ 
raent  having  been  hrqught,  Adai|is,  Baron,  held,  that  plaintiff*  wan 
entitled  to  recover. 

(4)  It  18  not  necessar}',  upon  the  summons,  to  tender  the  witness 
the  expenjjes  of  his  journey  beforelMind  j  though  if  h^  be  in  fact 
witliout  the  means  of  taking  the  journey,  it  may  be  an  excuse  for 
not  obeying  the  summons;  it  lies,  however,  on  ^lie  pMy  so  sum- 
moned havmga  lawful  excuse  for  not  attending,  to  prove  the  fact^ 
in  an  action  of  trespass  and  false  imprisonment  brought  by  him  for 
such  arrest.     Batty e  v.  Gresley,  8  East,  3 1 9- 

(5)  The  warrant  for  the  arrest  of  the  witness,  in  order  to  examine 
hifttt  may  issue  after  his  disi^becjience  to  the  first  summons.  The 
prcJpriety  of  granting  the  warrant  pf  coti\m\tment  being  an  act  of 
discretion,  must  be  deternJinecj  i^pon  by  the  commissioners  acting 
together  at  the  time;  and  their  order  t(J  their  officer,  to  make  out 
such  warrant,  must  be  t^ken  to  include  thejr  direction  as  to  the 
persons  tq  whom  it  is  to  Ije  directed ;  but  the  nriere  act  of  signing 

the  names  of  the  commissioners  to  the  warrant,  may  be  done  by 

••   •    •  till  »  " 

them  separatplt/.  §.  C. 

(6)  The  general  practice  has  been  tp  issqe  a  second  summon^ 
upon  the  neglect  of  the  first,  beforethe  warrant  of  commi/zwenf;  but 
the  act  does  not  require?  a  sec^Mid  sumnions.  It  is  in  the  disjunct 
tive.  The  first  branch  is  cpmpltte,  and  tlif  nextnmy  well  be  taken 
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When  a  court  has  jurisdiction  of  the  cause",  and  proceeds 
inverso  ordine,  or  erroneously,  an  action  does  not  lie  against 
the  party  who  sues,  or  the  officer  or  minister  of  the  court 
who  executes  the  precept  or  process  of  the  court ;  but  when 
the  court  has  not  jurisdiction  of  the  cause,  the  whole  pro- 
ceeding being  coram  non  judice^  an  action  will  lie  against 
them,  without  any  regard  to  the  precept  or  process  (7)- 

Hence,  where  one  of  the  bail  had  been  arretted  by  pro- 
cess out  of  the  Marshalsea',  for  the  purpose  of  satisfying  a 
judgment  obtained  against  the  principal  in  a  cause,  of  which 
the  Marshalsea  court  had  not  jurisdiction,  it  was  holden, 
that  ah  action  for  false  imprisonment  would  lie  against  the 
party  who  sued,  the  marshal  who  directed  the  execution  of 
the  process,  and  the  officer  who  executed  the  same. 

In  the  case  of  a  warrant  illegal  on  the  face  of  it  for  an  ex- 
cess of  jurisdiction  in  the  magistrate,  trespass  is  maintainable 
against  the  committing  magistrate,  although  the  conviction 
has  not  been  quashed  ^ 

If  a  justice  of  the  peace  make  a  warrant  to  a  constable  to 
bring  A.  B.  before' him,  for  a  matter  of  which  he  has  a  ge- 
neral cognisance,  though  the  J.  P.  had  no  foundation  in  fact 
for  granting  such  a  warrant,  or  though  the  warrant  itself  be 
defective  in  point  of  form,  yet  the  constable  may  justify 
under  it ;  but  if  the  J.  P.  make  a  warrant  to  take  up  A.  B, 
to  answer  in  a  plea  of  debt,  a  constable  cannot  justify  under 
such  a  warrant,  because  the  justice  has  not  any  jurisdiction 
of  debts*. 

«  Second  resolution,  ]\Ianbal8ca<ca8e,    y  Groorae  t.  Forrester,  B.  R.  Trin* 

10  Rep.  76.  a.  56  Geo.  3. 

X  Marsbalsea  caae^  lo  Rep.  68.  b.  2  Sbergold  t.  Holtoway,  Str.  lOOS. 


to  mean,  that  if  a  party,  after  having  once  before  been  summoned, 
and  appearing,  or  naving  lawful  impediment  for  not  appearing,  be 
summoned  again,  and  do  not  appear,  &c.  having  no  lawful  impe* 
diment,  he  may  be  committed,  as  well  as  if  he  neglect  to  appear 
en  the  first  summons,  having  no  lawful  impediment*  Per  curiam, 
in  Battye  v.  Gresley,  8  East,  326. 

(7)  This  principle  has  been  recognised  in  several  oases.  See 
Nichols  V.  Walker,  Cro.  Car.  395.  Hill  v.  Bateman,  Str.  7IU 
Shergold  v.  Holloway,  Str.  1003.  Sessions  Cases,  voL  2.  p.  100* 
S.  C,  Perkin  v.  Proctor,  %  Wils»  384.  and  since  in  Brown  v* 
Compton,  8  T*  R.  424« 
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II.  Statutes  relating  to  the  Action  of  false  Imprison^ 
ment,  21  Jac.  1.  c.  12. — 24  G.  2.  c,  44. 

Stat.  21.  Jflc.  1.  r.  12.r— By  stat  21  Jac.  1.  c.  12.  s.  5.  it  U 
enacted,  "  if  any  action,  bill,  plaint,  or  suit,  for  false  impri- 
sonment, shall  be  brought  against  any  J.  P.,  mayor,  or  bai- 
liff of  city,  or  town  corporate,  headborough,  portreve,  con^» 
stable,  tithing-man,  churchwarden,  or  overseer  of  the  poor, 
and  their  deputies,  or  any  other,  (who  in  their  aid,  or  hv 
their  commandment,  shall  do  any  thing  concerning  their  oi- 
fice)  concerning  any  thing  by  them  done  by  virtue  of  their 
ofBce,  such  action,  bill,  &c.  shall  be  laid  within  the  county 
where  the  trespass  was  committed."  2.  **  The  above-men-» 
tioned  persons  may  plead  the  general  issue,  and  give  the 
special  matter  in  evidence."  3.  **  If  upoa  the  trial,  the 
plaintiff  shall  not  prove  that  the  trespass  was  committed 
within  the  county  wherein  the  action,  &c,  is  laid,  then  the 
jury  shall  find  the  defendant,  without  respect  to  the  plain^v 
tiff's  evidence,  not  guilty.'*  4.  "  If  the  verdict  shall  pass 
with  defendant,  or  plaintiff  become  nonsuit,  or  suffer  any 
discontinuance,  defendant  shall  have  double  costs." 

N.  The  officer  or  person  acting  in  aid,  in  order  to  entitle 
himself  to  double  costs,  must  obtain  a  certificate  from  the 
judge,  that,  at  the  time  of  the  trespass,  he  was  a  mayor, 
constable,  &c.  and  in  the  execution  of  his  office,  or  that  he 
was  acting  in  aid  of  mayor,  constable,  &c.*  But  it  is  not 
necessary  that  this  certificate  should  be  granted  at  the  triaP, 

The  provisions  of  the  preceding  statute  having  been  found 
very  salutary,  they  have,  by  a  late  statute  (42  G.  3.  c.  85. 
s.  6\),  been  extended  to  all  persons  holding  a  public  empIoyT 
ment,  or  any  office,  station,  or  capacity,  civil  or  military, 
either  in  or  out  of  this  kingdcnn,  and  who,  by  virtue  of  such 
employment,  have  power  to  commit  persons  to  safe  custody ; 
provided,  that  where  any  action  shall  be  brought  against 
such  persons  in  this  kingdom,  for  any  thing  done  out  of  this 
kingdom,  the  plaintiff  may  lay  the  act  to  have  been  done 
in  Westminster,  or  in  any  county  vyhere  the  defendant  shall 
reside. 

By  Stat  24  G.  2.  c.  44.  s,  I.  "  No  writ  shall  be  sued  out 
against,  nor  any  copy  of  any  process  at  the  suit  of  a  subject, 
shall  l)e  served  on,  any  J.  P.,  for  any  thing  by  him  done  io 
^he  execution  of  his  office,  until  notice  in  writing  of  such 

p  Anon.  2  Vend*.  4r».  b  Harj»rr  ▼.  Can-,  7  T.  R.  449, 
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intended  writ  or  process  shall  have  been  delivered  to  him,  or 
left  at  the  usual  place  of  his  abode,  by  the  attorney  or  agent 
for  the  party  who  intends  to  sue,  at  least  one  calendar  month 
before  the  suing  out  or  serving  the  same,  in  which  notice 
shall  be  clearly  and  explicitly  contained  the  cause  of  ac- 
tion (8) ;  on  the  back  of  which  notice  shall  be  indorsed  the 
name  of  such  attorney,  with  the  place  of  his  abode  (9),  who 


(8)  Two  tbiQgs  are  required  by  this  clause  before  an  action  can 
be  brought  against  a  magistrate,  one  that  the  plaintiff  shall  give 
notice  of  the  writ  or  process  which  he  iatendw  to  sue  out;  the  other, 
that  such  notice  shall  also  contain  the  cause  of  action.  This  form,  v 
prescribed  by  the  statute,  must  be  religiously  adhered  to,  as  will 
appear  by  the  following  case : 

Plaintiff  gave  defendant  notice,  which,  after  reciting  the  cause 
of  complaint,  stated,  that  plaintiff  would  cause  an  action  to  be 
commenced  against  defendant ;  such  notice  was  holden  insufficient, 
because  it  did  not  mention  any  writ  or  process.  Lovelace  v.  Curry, 
7  T.  R.  631.  It  is  not  necessary,  however,  that  the  form  of  ac* 
Hon  should  be  stated  in  the  notice* ;  but  the  plaintiff  having  given 
notice  of  one  form  of  action  cannot  declare  in  another: 

Plaintiff  gave  notice  of  an  action  on  the  case  for  false  imprison- 
ment, and  afterwards  brought  an  action  of  irespais  and  false  im- 
prisonment. Yates,  J.  held  the  notice  insufficient,  as  tending  to 
mislead  the  J.  P.  who  might  know  that  an  action  on  the  case  was 
improper,  and  such  whereon  the  plaintiff  might  be  nonsuited,  and 
neglect  to  tender  amends.  ^Strickland  v.  Ward,  Winchester  Sum. 
Ass.  1767,  reported  in  a  note  to  I^ovelace  v,  Curry,  7  T,  R.  631. 

W^here  the  subject  matter  is  within  the  jurisdiction  of  the  magis- 
trate, and  he  intends  to  act  as  a  magistrate  at  the  time,  however 
mistaken  he  may  be,  he  is  still  within  the  protection  of  the  statute. 
Hence,  where  one  magistrate  committed  the  mother  of  a  bastard  to 
custody  for  not  filiating,  it  was  holden  that  such  magistrate  was 
entitled  to  the  notice  prescribed  by  this  statute,  before  an  action 
for  false  imprisonment  was  brought  against  him,  although  the  stat. 
18  Eliz.  c.  3.  s.  2,  only  gives  jurisdiction  in  such  matters  to  two 
justices  of  the  pedce.     Weller  v.  Toke,  9  East,  364. 

(9)  A  notice  written  by  the  attorney,  and  signed  by  him  thus : 
**  Given  under  my  hand,  at  Durham,**  was  holden  insufficient,  be* 
cause  it  did  not  expressly  state  that  i3urham  was  the  place  of  at- 
torney's residence.  Taylor  v.  Fenwick,  M.  23  Geo.  3.  B.  R.  cited 
by  Lawrence,  J.  in  Lovelace  v.  Curry,  7  T.  R.  635.  But  a  notice, 
indorsed  with  the  name  of  the  plaintiff's  attorney,  with  the  addi- 
tion of  the  words  *'  of  Birmingham,"  has  been  holden  sufficiently 
descriptive  of  the  attorney's  place  of  residence.  Osborn  v.  Gough, 
3  Bos.  &  Pul.  551. 

•  Sabiii  V.  De  Bursh,  2  Camp.  N.  P.C.  196* 
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ihall  be  entitled  to  the  fee  of  20*.  for  preparing  and  serving 
Buch  notice."  And  by  s.  2.  "  It  shall  be  lawful  for  such 
J.  P.,  at  any  time  within  on^  calendar  month  after  such 
notice  given,  to  tender  amends  to  the  party  complaining,  or 
to  his  attorney,  and  in  case  the  same  is  not  accepted,  to 
plead  such  tender  in  bar  to  any  action  grounded  on  such  writ 
or  process,  together  with  the  plea  of  not  guilty,  and  any 
other  plea,  with  leave  of  the  court;  and  if  upon  issue  joined 
the  jury  find  the  amends  so  tendered  to  have  been  sufficient, 
they  shall  give  a  verdict  for  the  defendant ;  and  in  such  case, 
or  in  case  the  plaintiff  become  nonsuit,  or  discontinue  his 
action,  or  judgment  be  given  for  such  defendant  upon  de- 
murrer, such  J.  P.  shall  be  entitled  to  the  like  costs  as  if  he 
had  pleaded  the  general  issue  only ;  and  if  the  jury  find  that 
no  amends  were  tendered,  or  that  the  same  were  not  8uffi-» 
cient,  and  also  against  the  defendant  on  such  other  plea,  they 
shall  give  a  verdict  for  the  plaintiff,  and  such  damages  as 
they  think  proper,  which  he  shall  recover,  together  with  his 
costs."  And  by  s.  3.  "  No  such  plaintiff  shall  recover  any 
verdict  against  such  J.  P.  where  the  action  is  grounded  ou 
any  act  of  the  defendant,  as  J.  P.,  unless  it  is  proved  upon 
the  trial  that  such  notice  was  given;  but  in  default  thereof, 
such  J.  P.  shall  recover  a  verdict  and  costs."  And  by  s.  4, 
*•  In  case  such  J.  P.  neglect  to  tender  any  amends,  or  have 
tendered  insufficient  amends  before  the  action  brought,  he 
may,  by  leave  of  the  court  where  such  action  depends,  at 
any  time  before  issue  joined,  pay  into  court  such  sum  as  he 
shall  see  fit;  whereupon  such  proceedings  shall  be  had  as 
in  other  actions  where  the  defendant  is  allowed  to  pay 
money  into  court."  Aqd  by  s.  r>.  "  Xo  evidence  sliall  be 
given  by  the  plaintiff,  on  the  trial  of  any  such  action,  of  any 
cause  of  action,  except  such  as  is  contained  in  the  notice." 
And  by  s.  d.  *'  No  action  (10)  shall  be  broiight  against  any 


(10)  This  section  does  i\ot  extend  to  actions  of  assumpsit. 
Hence,  where  an  action  for  money  had  and  received  was  brou^^ht 
against  an  officer,  who  had  levied  money  on  a  conviction  by  a  J.  P., 
the  conviction  having  been  quashed,  it  was  holden,  that  a  demand 
of  the  copy  of  the  warrant  was  not  necessarj',  Feltham  v.  Terry*, 
E.  13  G.  3.  B.  R,  Whether  the  term  ♦*  action*'  extended  to  re^ 
plevin  or  not,  seems  fortperly  to  have  been  Vivexaia  rpicesiio.  In 
Pearson  v.  Uoberts  and  another,  Willes,  663.  it  was  hglden  to  ex-r 
tend  to  actions  of  replevin  to  recover  damages  \:  but  Willes,  C.  J» 

*  Bull.  N.  P.  24. 

t  Q.  Whether  there  he  any  mode  of  proceeding,  by  action  of  replei'in,  to 
recover  damai^es,  as  contradistinfiusheU  tVoin  prpccedings  lo  hare  the  «;ood^ 
»^in.    See  6  U^ty  3S6. 
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constable,  headborough,  or  other  officer  (11),  or  against  any 
person  acting  by  his  order  and  in  his  aid,  for  any  thing  done 
in  obedience  (1-2)  to  any  warrant  under  the  hand  or  seal  of 


in  delivering  the  opinion  of  the  court,  took  a  distinction  between  a 
replevin  by  plaint,  in  the  mheriiF's  court,  for  the  recovery  of  the 
goods,  and  replevin  by  way  of  action,  to  recover  damages,  admit- 
ting that  the  former  could  not  be  considered  as  an  action  within  the 
meaning  of  the  statute.  In  Milward  v.  Caffin,  e  Bl.  R.  1330.  it 
%va8  hoi  den,  that  replevin  was  a  proceeding,  to  which  the  statute 
had  never  been  held  to  extend.  On  the  last  cited  case.  Lord  Ken- 
yon  made  the  following  obKcrvations,  in  Harper  v.  Carr,  7  T.  R* 
fi70.  "  I  will  n9t  now  enter  into  an  examination  of  the  case  of 
Milward  v.  Caffin,  because  that  was  decided  on  the  form  of  the 
action,  replevin^  to  which  it  was  ruled  this  statute  did  not  extend ; 
had  it  not  been  for  that  decision,  I  should  have  thought  that  the 
»ct  did  extend  to  a  replevin,  and  certainly  convenience  requires 
that  it  should ;  otherwise  it  is  in  the  plainti4'*s  power  to  evade  the 
provisions  of  the  act,  by  adopting  a  particular  mode  of  proceeding, 
which  depends  on  his  own  choice.  Perhaps,  however,  it  may  be 
thewn  on  examination,  that  this  case  was  rightly  decided,  whatever 
doubts  may  have  been  concerning  it/*  Such  was  the  opinion  of 
Lord  Kenyon ;  but  the  question  to  which  it  relates  is  now  com- 
pletely at  rest:  for,  in  Fletcher  v.  Wilkins,  6  East,  283.  it  was  ex- 
pressly determined,  that  replevin  was  not  an  action  within  the 
meaning  of  this  statute ;  Lord  Ellenborough,  C.  J.  (who  delivered 
the  judgment  6f  the  court)  observing,  that  the  reason  assigned  by 
Lord  Keoyon,  ab  inconvenientiy  had  undoubtedly  great  weight ; 
but,  on  the  other  hand,  it  appeared  to  the  court,  that  the  incon- 
venience of  depriving  the  subject  of  his  remedy  by  replevin  was 
full  as  great;  for  it  might  happen,  that  no  damages  which  a  jury 
was  properly  authorized  to  give,  could  compensate  for  the  loss  of 
a  particular  chattel,  which  the  owner  might  be  for  ever  deprived  of, 
if  he  could  not  sue  replevin. 

(1 1)  Churchwardens*,  and  overseers  of  the  poorf,  acting  under 
B  magistrate's  warrant  of  distress  for  a  poor's  rate,  are  within  the 
meaning  of  the  words  **  other  officer'*  in  this  statute,  and  conse- 
quently entitled  to  the  protection  which  it  affords,  when  sued  in 
those  actions  to  which  the  statute  extends,  ^.  g^  trespass,  &.C.,  bat 
$ecus  when  sued  in  replevin,  that  being  a  proceeding  not  within 
ilie  statute.     See  the  preceding  note. 

(12)  The  officer  must  prove  that  he  acted  in  obedience  to  the 
i^arrant,  and  where  the  J.  P.  cannot  be  liable,  the  officer  is  not 
entitled  to  the  protection  of  the  statute.  Money  v.  Leach,  3  Burr. 
1766.  Bell  V.  Oakley,  2  M.  &  S.  259*  ^ut  if  the  officer  act  in 
pbedience  to  the  warrant  it  is  immaterial  whether  the  warrant  bo 

*  Hsrp^r  V.  Can*  7  T,  R.  271. 

t  Kuttin^  T.  JFacjIpoD,  R.  3  G.  3.  p.  R.  3ull.  N,  P.  94, 
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any  J;  P.  until  demand  has  been  made  or  left  at  the  usual 
place  of  bis  abode,  by  the  party  intending  to  bring  such 
action,  or  by  his  attorney,  in  writing  (13),  signed  by  the 
party  (14)  demanding  the  same,  of  the  perusal  and  copy  of 
such  warrant,  and  the  same  has  been  refused  or  neglected 
for  six  days  after  such  demand;  and  in  case,  after  such  de- 
mand and  compliance  therewith,  any  action  be  brought 
against  such  constable,  &c.  for  any  such  cause  as  aforesaid, 
without  making  the  J.  P.  who  signed  or  sealed  the  said  war* 
rant,  defendant,  on  producing  and  proving  such  warrant  at 
the  trial,  the  jury  shall  give  their  venlict  for  the  defendant, 
notwithstanding  any  defect  of  jurisdiction  in  such  J.  P. ; 
and  if  such  action  be  brought  jointly  against  such  J.  P.  and 
such  constable,  &c.  then,  on  proof  of  such  warrant,  the  jury 
shall  find  for  such  constable,  &c.  notwithstanding  such  de« 
feet  of  jurisdiction;  and  if  the  verdict  be  given  against  the 
J.  P.,  the  plaintiff  shall  recover  his  costs  against  him,  to  be 
taxed  in  such  manner  as  to  include  the  costs  which  the  plain- 
tiff is  liable  to  pjaiy  to  the  defendant  for  whom  such  veraict  is 
found  as  aforesaid/' 

S.  7. — "  Where  plaintiff  in  any  such  action  against  any 
J,  P,  obtains  a  verdict,  he  shall  be  entitled  to  double  costs,  if 
the  judge  (before  whom  the  cause  is  tried)  in  open  court  will 
certify,  on  the  back  of  the  record,  that  the  injury  for  which 
such  action  was  brought  was  wilfully  and  maliciously  com- 
mitted." 

S.  8. — "  No  action  shall  be  brought  against  any  J.  P. 
for  any  thing  done  in  the  execution  of  his  office,  or  against 
any  constable,  &c.  acting  as  aforesaid,  (15)    unless   com- 

legal  or  not.  If  the  warrant  direct  the  officer  to  seize  **  stolen 
goods,'*  and  he  seizes  goods  which  fall  withirt  the  description  con* 
tained  in  the  warrant  in  other  respects,  although  they  turn  QUt  not 
to  be  stolen,  he  is  still  under  the  protection  of  the  statute.  Price 
T.  Messenger,  2  Bos.  &  Pul.  158. 

(IS)  A  duplicate  original  of  demand  is  safficient  evidence.  Jory 
T.  Orchard,  2  Bos.  &  Pul.  39* 

(14)  Demand,  signed  by  attorney,  is  within  the  meaning  of  this 
section.     lb.  per  BuUer,  J. 

(15)  "  Acting  as  aforesaid,"  that  is,  under  the  warrant  of  ^ 
magistrate.  If,  therefore,  a  constable  acts  without  a  warrant,  thi^. 
statute  does  not  apply,  and  the  action  against  such  constable  may 
be  brought  after  the  expiration  of  six  calendar  months,  and  at  any 
time  within  the  period  allowed  by  the  statute  of  limitation9, 
SI  Jac.  1.  c.  16.  Postlethwaite  v.  Gibson,  Middx.  sittings  after 
M.  T.  41  G.  3.  Kenyon,  C.  J.  MSS.  and  3  £sp.  3^6.  S.  C, 
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menced  within  six  calendar  months  after  the  act  commit-i 

t.:^d  (!());• 

For  the  further  protection  of  map^istrates  it  is  enacted,  by 
Stat  43  G.  3.  c.  141.  that  in  all  actions  brought  against  any 
J.  P.,  on  account  of  any  conviction  made,  by  virtue  of  any 
act  of  parliament,  or  by  reason  of  any  thing  done,  or  com- 
iiin'xied  to  be  done,  by  such  J.  P.,  for  the  le\ying  of  any 
jx  ii:nvy,  apprehending  any  party,  or  for  or  about  the  carry- 
iiiii-  such  conviction  into  effect,  in  case  such  cotwiction  shall 
have  hccn  quashed^  the  plaintiff,  in  such  action,  (besides  the 
valnr;  and  amount  of  the  penalty,  which  may  have  been 
levied  upon  the  plaintiff',  in  case  any  levy  thereof  shall  have 
]>een  made,)  shall  npt  be  entitled  to  recover  any  more  or 
git  Hter  damages  tlian  the  sum  of  two-pence,  npr  any  costs 
o{"  fiuit,  unless  it  shall  be  expressly  alleged  in  the  declara- 
tion in  the  action  wherein  the  recovery  shall  be  had,  and 
ivhich  shall  be  in  an  action  upon  the  case  only ^  that  such  acts 
were  done  maliciously,   and  without  any  reasonable  and 
probable  cause.     Sect.  2. — And  further,  that  such  plaintiff' 
shall  not  be  entitled  to  recover  against  such  justice  any 
penalty  which  shall  have  been  levied,  nor  any  damages  or 
costs,  in  case  such  justice  shall  prove  at  the  trial,  that  such 
plaintijf  was  guilty  of  the  offence  whereof  he  had  been  con- 
victed, or  on  account  qf  which  he  had  been  apprehended, 
or  had  otherwise  suffered,  and  that  he  had  undergone  no 
greater  punishment  than  was  assigned  by  law  for  such  o& 
fence. 

This  statute  applies  to  those  cases  only  where  there  ha? 
b^j)  a  conviction ^ 


■»^"^V^^^^^" 


IIL  Of  (he  Pleadings, 

The  genera]  issue  to  an  action  for  false  imprisQument  is, 
not  guilty. 

c  Massey  ▼.  Johnson,  B.  R.  Triu.  49  G.  3. 13  Cast,  G/. 


T-^ 


(}6)  If  a  Qian  be  imprisoned  by  a  warrant  of  J.  P.  on  the  l$t 
day  of  January,  and  kept  in  prison  till  the  Ist  day  of  February,  he 
may  bring  his  action  within  six  months  after  the  1st  of  February , 
fpr  the  whole  is  pue  entjr^  ^respiuis,     Pickersgill  v.  Palmer,  BuU^ 
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^  By  Stat  7  Jac.  1.  c.  5.  (made  perpetual  by  21  Jac.  1.  ci  1^.) 
in  an  action  upon  the  case,  trespass,  battery,  or  false  impri* 
^nment,  against  a  J.  P.,  mayor,  baililF,  constable,  &c.  for 
any  thing  done  by  virtue  of  their  offices,  or  against  any 
tother  persons  acting  in  their  aid,  and  by  their  command,  con- 
cerning their  offices,  the  defendant  may  plead  the  general 
issue,  and  give  the  special  matter  in  evidence. 

In  other  cases,  matter  of  justification  must  be  pleaded 
specially.  Every  plea  of  justification  must  admit  the  tresi* 
pass. 

To  an  action  for  false  imprisonment  brought  by  A.  against 
B.,  C,  and  D.**,  they  pleaded  a  plea  of  justification,  under 
process,  wherein  B.  said,  that  he,  as  attorney  for  the  plaintiff 
m  the  original  action,  delivered  the  warrant  made  by  ttie 
sheriff  upon  the  process  to  C.  and  D.  as  his  bailiillsi,  to  be 
executed  iii  due  form  of  law,  and  that  C.  and  D.  thereupon 
arrested  the  plaintiff  A.,  and  detained  him  in  prison.  1  his 
wad  holdeh  to  be  4  sufficient  admission  by  B.  of  the  trespass, 
for  the  purpose  of  his  justification;  for  he  who  commands 
or  directs  another  to  do  a  trespass  is  guilty  of  the  trespass, 
if  done  by  the  other  person  pursuant  to  his  direction. 

To  trespass  for  false  imprisonment,  the  defendant  may 
plead  that  he  did  it  by  lawful  authority. 

It  is  a  general  rule  of  pleading,  that  where  a  party  justi- 
fies a  trespass  under  an  authority  given,  he  must  shew  that 
authority'.  There  is  a  difierence,  however,  in  this  respect, 
Vvhere  the  justification  is  under  judicial  process,  between 
the  party  to  the  cause,  or  a  mere  sti*anger,  and  the  offi- 
cer who  eJcecutes  the  process  of  the  court.  The  party  td 
the  cause,  or  mere  stranger,  must  set  forth  in  their  plea 
the  judgment',  as  well  as  the  writ;  but  the  officer  need 
only  shew  the  writ^  (17)  under  which  he  acted,-  for  he  is 

id  Rove  T.  Tattc,  Wilkii,  u.  f  Per  Holt,  C.  J.    Burton  t.  Cole, 

t  1  Iiiftt.  383.  a.  MattUews  v.  Cary,        Carth.  448. 
.3  Mod.  137,  8.  Carth.  73.  S.  C.  g  Turner  ▼.  Felg^te,  1  Lev.  '95.  Cotca 

V.  Mkliill,  3  Lev.  30. 


(1^)  Wherfe  final  process  issues,  a  return  is  not  necessary  (Hoe's 
Case,  5  Rep.  90.) ;  consequently  it  is  not  neces^ry  to  allege  that 
such  process  was  returned.  (Rowland  v.  Veale,  Cowp.  18.  recog- 
nised in  Cheasley  v.  Barnes,  10  East,  73.  but  there  said  by  Lord 
£Uenborongh,  C.  J.  that  if  any  ulterior  process  in  execution  is  to 
be  resorted  to,  to  complete  the  justification,  thei^e  it  may  be  ne- 
cessary to  shew  to  the  court  the  return  of  the  prior  writ,  in  orde 
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bound  to  execute  the  process  of  the  court,  having  com-» 
petent  jurisdiction,  without  inquiring  after  the  ju4%meDt. 
And  it  is  to  be  observed,  that  where  the  party  to  the  cause 
aind  the  officer  join  in  pleading,  the  plea  must  contain  all  the 
requisites  which  would  be  necessary  in  case  they  had  pleaded 
separately  ^;  for  it  is  a  general  rule,  that  where  two  or  more 
join  in  a  defence,  although  the  justification  may  be  sufficient 
for  one  or  more,  yet  if  it  be  not  sufficient  for  the  rest  it  will 
be  bad  as  to  all  the  defendants.  Such  are  the  rules  of  plead- 
ing, where  the  justification  is  founded  on  process  out  of  the 
superior  courts:  but  in  justifying  under  process  issuing  out 
of  inferior  courts,  a  greater  strictness  is  required*:  as,  1.  The 
nature  and  extent  of  the  jurisdiction  of  the  court  below 
ought  to  be  set  forth  (18) ;  for  the  judges  of  the  superior 
courts  are  not  bound  to  take  cognizance  of  it  N.  This  rule 
holds  even  in  justifications  by  officers.  2.  It  ought  to  be 
stated,  that  the  cause  of  action  below  arose  within  the  juris- 
diction of  the  court  below  ;  on  this  point,  indeed,  there  has 
been  a  diversity  of  opinion;  for  in  Gwynne  v.  Pool  and 
others,  Lutw.  935.  it  was  holden,  that  a  justification  by  the 
party,  judge,  and  oificer,  to  whom  the  process  was  directed, 
was  good,  although  it  did  not  state  that  the  cause  of  action 
below  arose  withm  the  jurisdiction  of  the  court  below;  but 
in  Moravia  v.  Sloper  and  others,  Willes,  30.  (where  Willes, 
C  J.  controverts  with  great  ability  the  reasoning  of  Powell, 
J.  in  Gwynne  v.  Poole)  the  propriety  of  this  decision  was 
questioned,  and  it  was  ruled,  that  although  it  might  not  be 
necessary  for  the  officers  (19)  of  the  court  below  to  make  this 

^  Pbilips  V.  BiroB,  Str.  $09.  Smith  v.  i  Moravui  ▼.  Sloper,  Willes,  37.  recog- 
Bouclier,  Str.  994.  Middleton  v.  nized  by  Lawrence,  J.  in  Erans  t* 
Price,  Str.  1184..  Munkley,  4  Taant.  50. 


to  warrant  the  issuing  of  the  other.)  But  an  officer  who  justifies 
•under  process,  which  he  ought  to  return  (and  all  mesne  process 
ought  to  be  returned)  must  shew  that  such  process  was  returoed. 
Middleton  v.  Price,  Str.  1184.  *'  There  is  a  difference,  howerer, 
between  the  principal  officer,  to  whom  the  writ  is  directed,  and  a 
subordinate  officer  ;  the  former  shall  not  justify  under  the  process, 
unless  he  has  obeyed  the  order  of  the  court  in  returning  it;  other- 
wise  it  is  of  one  who  has  not  the  power  to  procure  a 'return  to  be 
made."  Per  Holt,  C«  J.  in  Freeman  v.  Blewett,  Ld.  Raym.  63^5 
634. 

(19)  It  is  not  necessary,  however,  to  make  a  profert  of  the  letters 
patent  by  w  hich  the  cou  rt  is  erected.     Titley  v,  Foxall ,  Willes,  689, 

(19)  But  see  Morse  v.  James,  Willes,  198.  where  it  was  holdeo, 
ihttt  though  an  officer  need  not  set  forth  the  proceedings  at  length. 
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ftyerment  iii  their  plea,  because  they  were  punishable  if  they 
did  not  obey  the  process  of  the  court,  yet  when  the  party,  or 
his  attorney,  or  a  mere  stranger,  pleaded  a  justification  under 
process  of  an  inferior  court  of  record,  it  was  necessary  for 
them  to  state,  that  the  cause  of  action  arose  within  the  ju-^ 
risdiction  of  the  court  (20).  Merely  stating  in  the  plea  the 
declaration  in  the  court  below,  which  contained  an  averment 
that  the  cause  of  action  arose  within  the  jurisdiction,  is  not 
sufficient,  for  such  averment  is  not  traversable*^.  3.  Before 
the  time  of  Charles  the  Second,  it  was  necessary  to  set  forth 
the  proceedings  had  in  the  inferior  court  dt  length  (21);  but 
now  they  may  be  set  out  shortly  with  a  taliter procesxum  est^ ; 
but  if  the  party  justify  under  a  capias  ad  respondendum ^  a 

« 

k  Adoey  ▼.  Vernon,  3  Ltw.  943.  laud  v.  Vcale,  C«wp.  18.  HiggiDSO« 

1  Patrick  Y.  JohuBon,  3  Ler.  403.  Row-        ▼.  Martin,  d  Motl.  197. 


and  though  he  may  justify  under  an  erroneous  process,  yet  it  must 
appear  that  the  process  issued  in  a  cause  wherein  the  court  below 
bad  jurisdiction. 

(20)  But  it  is  not  necessary  to  set  forth  the  cause  of  action,  Row- 
land V.  Veale,  Cow  p.  18.  recognized  in  Belk  v.  Broadbeut,  3  T^  R* 
]b3*  where  the  same  doctrine  was  applied  to  a  justification  unde^ 
mesne  process  issuing  out  of  a  superior  court,  and  in  which  the  de^ 
fendant  merely  stated,  that  the  writ,  upon  which  the  plaintiff  had 
been  arrested,  had  been  issued  upon  an  affidavit  to  hold  to  baiU 
without  stating  any  cause  of  action  for  which  the  plaintiff  was  liable 
to  be  arrested. 

(^1)  There  is  an  obiter  dictum  in  Morse  v^  James,  Willes,  138* 
that  the  plaintiff,  or  a  mere  stranger,  must  set  forth  the  proceed- 
ings at  length,  and  it  is  there  said  to  have  been  established  in 
Moravia  v.  Sloper.  Upon  an  examination  of  that  case,  I  cannot 
find  that  any  such  point  was  expressly  decided  in  it.  The  court, 
indeed,  in  that  case  were  of  opiaion,  that  the  party,  having  set 
forth  a  capias,  ought  to  have  shewn  a  precedent  summons,  and  that 
from  the  taliter  processum  est^  as  there  pleaded,  a  summons  could 
not  be  presumed.  It  is  worthy  of  remark,  that  Willes,  C.  J,, 
speaking  of  Moravia  v.  Sloper,  in  Titley  v.  Foxall*,  says,  •*  we 
held,  in  Moravia  v.  Sloper,  thai  taiiter  processum  est  would  be  suf- 
ficiejitf  if  it  did  not  appear  (as  it  did  in  that  case)  that  there  could 
not  have  been  a  precedent  summons.  So  in  Johnson  v.  Warner, 
Willes,  528.  it  was  holden  that  this  mode  of  pleading,  by  taliter 
processum  est,  was  good,  and  the  modern  pactice  is  in  conformity 
with  it.  Rowland  v.  Veale,  Cowp.  18.  and  1  Wms.  Saund.  92. 
IK  (2). 

•  Willcfl,  690. 
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)prececlei)t  summons  ought  to  be  set  forth",  or  at  least  the 
plea  ouglit  to  be  so  framed,  that  the  court  may  intend  that 
a  precedent  summons  had  issued",  for  a  capias  witiiout  a 
summons  is  illegal.  Where  it  is  stated  that  the  capias  is-* 
sued  at  the  same  court  at  which  the  plaint  was  levied,  this 
intendment  cannot  be  made";  but  where  it  appears  on  the 
plea  that  the  plaint  was  levied  at>one  court,  and  the  capias 
issued  at  a  subsequent  court,  and  this  allegation  is  introduced 
by  a  talittr  processum  est,  there  such  intendment  may  be 
made  P. 

In  justifying  a  trespass  under  the  process  of  a  foreign 
court,  it  seems  that  the  plea  should  be  formed  in  analogy 
to  similar  justifications  under  the  process  of  our  hiferior 
frourts;  but,  at  any  rate>  a  plea  which  only  states  that  the 
court  abroad  was  governed  by  foreign  laws,  that  the  pro- 
perty seized  was  within  its  jurisdiction,  that  certain  legal 
proceedings  were  had,  according  to  such  foreign  laws, 
against  the  property  in  question,  in  such  court  having  com- 
petent jurisdiction  in  that  behalf,  et  taliter  processum,  ^c* 
that  the  defendant  was  ordered,  by  the  said  court  having 
competent  authority  in  that  behalf,  to  seize  the  property, 
is  bad,  as  being  too  general^  and  not  giving  the  plaintiff 
notice,  whether  the  defendant  justified  as  an  officer  of  the 
court,  or  party  to  the  cause^  or  of  what  nature  the  charge 
was,  or  by  whom  instituted,  or  what  the  order  of  seizure 
was,  whether  absolute  or  quousque,  kc.^ 

Regularly,  process  ought  tb  describe  the  party  against 
whom  it  is  meant  to  be  issued,  and  the  arrest  of  one  person 
cannot  be  justified  under  a  writ  sued  out  against  another. 

To  trespass  for  false  imprisonment'  by  A.  B.  the  defend* 
ant  pleaded,  that  J.  S.  sued  out  a  writ  of  latitat  against  the 
plaintiff*^  A.  B.,  therein  called  by  the  name  of  C.  K.  directed 
to  the  sheriff  of  L*,  and  then  set  forth  the  writ,  authorizing^ 
the  sheriff  to  arrest  C.  B.  &c.,  who  directed  his  warrant  to  the 
defendant,  and  thereby  commanded  him  to  take  the  said  A.  B. 
therein  called  by  the  name  of  C.  B.  &c.,  concluding  with  an 
averment,  that  the  said  A.  B.  and  C.  B.,  in  the  said  writ  and 
iVarrant  mentioned,  are  one  and  the  same  person.  On  general 
demurrer,  the  plea  w  as  holden  to  be  bad.  Lord  EUenborough, 
C.  J.  observing,  that  this  case  was  exactly  the  same  in  prin- 

m  ^Xa!npti\e  v.  Basnet,  Willes,  3S  ■  n.  (a.)        t.  Freeman,  repo}*ted  in  Say.  Si .  anil' 
n  See Titley  v. toxall, Willes, 6SS.  2  Wils.  5.  aoil  illustrated  by  Duro- 

o  Marpole  v.  Basnett,  obi  iiip.  Mur-        ford,  Willes,  39. 

phy  ▼.  Fitzgerald,  Willes,  38. 11.  (a..)  q  Colletl'T.  Ixl.  Keith,  s  East,  360. 

p  Titley  v.  Foxail,  Willis,  OSS.  Adams  r  S^adgett  ▼.  Cli|>a«u,  8  Eastf  C38. 
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ci|)le  as  Cole  v.  Hindson,  6  T.  R.  5i34.  (22).  And  Lawrence, 
J.  said,  in  Cole  v.  Hindson,  Lord  Kenyon  observed,  that  there 
was  not  any  averment  that  the  plaintiff  was  known  as  well  by 
th^  one  name  as  the  otl^r;  neither  was  there  any  such  aver- 
ment in  this  case. 

A  peace-officer  may  justify  an  arrest  in  the  day-time  on 
a  reasonable  charge  of  felony  without  a  warrant,  although 
it  should  afterwards  appear,  that  a  felony  had  not  been 
committed  ^  So  watchmen  and  beadles  have  authority 
at  common  law  to  arrest  and  detain  in  prison  for  examina- 
tion, persons  walking  in  the  streets  at  nighty  whom  there 
is  reasonable  ground  to  suspect  6i  felony,  although  there 
is  no  proof  of  a  felony  having  been  committed*.  But 
when  a  private  person  apprehends  another  on  suspicion  of 
felony,  he  does  it  at  his  peril,  and  is  liable  to  an  action,  unless 
he  can  establish  in  proof  that  the  party  has  actually  been 
guilty  of  a  felony*,  rroof  of  mere  suspicion  will  not  bar  the 
action,  although  it  may  be  given  in  evidence  in  mitigation  of 
damages^.  And  the  plea  justifying  an  arrest  by  a  private 
person,  on  suspicion  cf  felony,  must  shew  the  circumstances, 
from  which  the  court  may  judge,  whether  the  suspicion  were 
reasonable*. 

It  is  lawful  for  a  private  person  to  do  any  thing  to  prevent 
the  perpetration  of  a  felony.  Hence  the  imprisonment  of  a 
husband  by  a  private  person,  to  prevent  him  committing 
murder  on  his  wife,  is  justifiable'.     So  if  two  persons  are 

t  Samuel  ▼.  pAyn«,  Doug.  358.     See        SiUingrs  after  H.  T.  51  G.  3.  coram 

also  Cald.    291.    9   Kap.  N.   P.  C.         Heath,  J.  MS. 

540.  and  3  Carap.  N.  P«  C.  420.  y  S.  C. 

a  Lawreuce  ▼.  Hedger,  3  1  aunt.  14.        x  Mure  ▼.  Kayc,  4  Tauut.  34. 
X  Adams  v.  Moore,  C.  B.  Middlesex    a  Haudcock  t.  Baker,  9  Bos.  &  Pul. 

26u. 


(29)  In  that  case  to  trespass  for  taking  the  goods  of  A.  B.  the 

defendant  (an  officer)  pleaded  that  he  took  them  under  a  distringas 

against  C.  B.,  meaning  the  said  A.  B,  to  compel  an  appearance, 

averring  that  A.  B.  and  C.  B.  were  the  same  person.     N.  A.  B» 

had  not  appeared  in  the  original  action.     On  demurrer,  the  plea 

was  holden  to  be  bad;  Lord  Kenyon,  C.  J.  observing,  that  this  was 

distinguishable  from  Crawford  v.  Satchwell,  Str.  1218.  where  it  was 

determined,  that  the  defendant  might  be  taken  in  execution  by 

'▼irtue  of  a  ca.  sa,  under  a  wrong  name;  Jhr  there  the  parity  had 

appeared  in  the  original  ac7io»,  and  done  an  act  to  avow  that  he  UHt$ 

sued  by  the  right  name.     See  Price  v.  Harwood,  3  Camp.  N.  P.  C« 

108.  and  ante. 
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fighting,  and  there  is  reason  to  fear,  that  one  of  them  will  be 
killed  by  the  other,  it  is  lawful  to  part  them  and  imprison 
them,  until  their  anger  is  cooled ^ 

A  justice  of  the  peace  may  commit  a  feme  covert  who  is  a 
material  witness,  upon  a  charge  of  felony  brought  before 
him,  and  who  refuses  to  appear  at  the  sessions  to  give  evi- 
dence or  to  find  sureties  for  her  appearances 

In  general  where  an  affray  takes  place  in  the  presence  of  a 
constable **,  he  may  keep  the  parties  in  custody  until  the  affray 
is  over,  or  he  may  carry  them  immediately  before  a  magis- 
trate. 

If  a  plea  of  justification  consist  of  two  facts*,  each  of 
which  would,  when  separately  pleaded,  amount  to  a  good 
defence,  it  will  sufficiently  support  the  justification  if  one 
of  these  facts  be  found  by  the  jury.  Hence,  where  to  an  ac- 
tion for  false  imprisonment  against  a  sheriff,  he  pleaded  that, 
at  the  time  when  the  trespass  was  committed,  the  defendant 
was  sheriff  of  the  county  of  S.,  and  in  that  character  was 
presiding  at  the  election  of  knights  of  the  shire  to  serve 
for  the  county  in  parliament;  and  because  the  plaintiff  as- 
saulted the  defendant,  and  made  a  great  noise  and  disturb- 
ance, and  obstructed  the  defendant  in  the  execution  of  his 
duty,  he  ordered  a  constable  to  take  the  plaintiff  into  cus- 
tody and  carry  him  before  a  J,  P. ;  and  the  jury  found  that 
the  plaintiff,  who  was  a  freeholder,  did  not  assault  the 
defendant,  but  that  all  the  other  facts  contained  in  the  plea 
were  proved:  it  was  holden,  that  that  part  of  the  plea, 
which  the  jury  had  found,  constituted  a  good  defence;  for 
although  the  sheriff  had  not  any  authority  to  commit,  yet  it 
was  his  duty  to  preserve  order  and  decency  in  the  county 
court 

In  an  action  for  false  imprisonment,  if  the  defendant  can 
take  advantage  of  the  statute  of  limitations,  he  must  plead 
that  he  was  not  guilty  within  four  years. 

If  an  action  be  brought  for  detaining  plaintiff  in  prison ' 
from  ■  to  ,  and  defendant  plead  (as  he  may) 

as  to  part,  not  guilty  within  four  years^  plaintiff  may  reply, 
that  it  was  one  continued  imprisonment,  and  so  oust  the  de- 
fendant of  the  benefit  of  the  statute. 

b  9  Roir*  Abr.  559-  (E)  pi.  3.  e  Spilsbury  r.  Mickletbwaite,  i  Taoo- 

c  Bennet  ▼.  Watson,  3  IVI.  &  S.  i.  lou's  11.  146.. 

d  Churchill  ▼.    Matlbewe,    Nutt,  &    f  Coventry  v.  Apsley,  Salk.  430. 

Ilill,  Somciiet.  Sumni.  An.  iBOS, 

Bay  ley,  J. 
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Where  a  declaration  for  false  imprisonment  against  A.  and 
B.  contained  two  counts^,  to  both  of  which  the  defendants 
pleaded  not  guilty,  and  justified  the  first  under  jnesne  process, 
A.  as  the  plaintiff  in  that  action,  and  B.  as  the  bailiff,  and  the 
plaintiff,  by  a  new  assignment,  admitting  the  arrest  to  be  law-* 
ful,  replied  that  B.,  with  the  consent  of  A.,  voluntarily  re^ 
leased  him,  and  that  they  afterwards  imprisoned  him  for  the 
time  mentioned  in  the  first  count;  the  plaintiff  having  failed 
in  proving  the  new  assignment,  by  not  sliewing  the  consent 
of  A. ;  it  was  holden  that  he  should  not  be  permitted  to  prove 
the  same  trespass  against  B.  under  the  other  count 

The  plaintiff  declared  for  an  assault,  battery,  and  impri<« 
sonment,  and  having  proved  a  trifling  imprisonment^  but  not 
any  battery,  obtained  a  verdict,  with  one  farthing  damages. 
Sir  James  Mansfield,  C.  J.  certified  under  stat  43  Eliz.  c.  6. 
An  application  was  made  to  the  court,  that  the  plaintiff 
might  have  full  costs,  notwithstanding  the  certificate,  on  tlie 
ground  that  every  imprisonment  included  {t  battery,  and  con- 
sequently, that  this  case  fell  within  the  exception  mentioned 
in  the  statute;  but  the  court  were  clearly  of  opinion,  that  the 
plaintiff  was  deprived  of  his  costs  by  the  certificate;  observ- 
uig,  that  it  was  absurd  to  contend  that  every  imprisonment 
included  a  battery.    It  may  be  remarked,  that  Kenyon,  C.  J. 
had  ruled  otherwise  in  Oxley  v.  Flower  and  another,  B.  R. 
Middlesex  Sittings,  Pecember  4th,  1800,  MSS.    In  an  action 
for  false  imprisonment,  the  jury,  by  the  direction  of  the  C.  J., 
found  a  verdict  for  the  plaintitt'  with  Is.  damages.    Erakine^ 
for  the  defendant,  requested  the  C.  J.,  to  certify;  but  he  re- 
fused, on  the  ground  taken  by  the  counsel  for  the  plaintiff  in. 
the  preceding  case,  that  every  imprisonment  included  a  bat- 
tery, and  consequently  that  this  case  fell  within  the  exception 
mentioned  in  the  statute. 

It  miorht  be  inferred  from  the  preceding  case  of  Emmett  v. 
Lyne,  tnat,  if  a  battery  were  proved,  the  judge  could  not 
certify;  but  it  has  been  solemnly  decided,  in  Wiffin  v.  Kin- 
card,  2  New  R.  471.  that  whether  there  be  a  proof  of  a  battery 
or  not,  still  the  judge  may  certify,  with  respect  to  the  impri- 
sonment, and  thereby  deprive  the  plaintiff  of  his  costs. 

I  Atkiofloa.v!  MirtlnoB,  9T.  B.  179.      h  Eminctt   r.   Lync,    %  Bo*,  Sf,  Pul, 
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CHAP.   XXV. 

INSURANCE. 

I.  Of  Insurance  in  general. 
II.  Of  Marine  Jnmrance^The  Policy— Different 

Kinds— Requisitet— Mule  of  Construction. 
III.  What  Persons  may  he  insured — Who  may  bt 
Insurers— What  may  be  insured. 

IV.  Of  Losse9y 

1.  By  Perils  of  the  Sea. 

5.  By  Capture^  and  herein  of  the  Effect  of  ah 

Embargo  on  the  Contract  of  Insurance. 

3.  By  Arrests^  S^c. 

4.  By  Barratry. 

6.  By  Fire. 

V.  Of  total  Losses  and  of  Abandonment. 

VL  Of  partial  Losses. 
VII.  Of  Adjustment. 

VIII.  OftheRemedy  by  Action  for  Breach  of  the  Con- 
tract  of  Insurance,  and  herein  of  the  Decla^ 
ration— Pleadings-— Consolidation  Rule. 

IX.  Of  the  several  Grounds  of  Defence  on  which  the 
Insurer  may  insist^ 
1,  Alien  Enemy. 
S.  Illegal  Voyage  or  illegal  Commerce. 

3.  Misrepresentation. 

4.  Breach  of  Warranty, 

fl.  Time  of  sailing. 

q.  Safety  of  a  Ship  at  a  particular 
Time.  ^ 

3.  To  depart  tioith  Convoy. . 

4.  Neutral  Property. 


Express  < 


CI.  Not  to  deviate. 
Implied  J^^  Seaworthiness. 


ft.  Re'Ossurance. 
^6.  Wager  Policy, 
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X.  Evidence. 
XI.  Return  of  Premium. 
XII.  Of  BoUomry  and  Respondentia. 
XII[.  Insura?ice  upon  Lives. 
WV.  Insurance  against  Fire. 


I.  Of  Insurance  in  general. 

Insurance  is  an  agreement  whereby  one  party,  in  con- 
sideration of  a  sum  of  money,  either  given  or  contracted  for, 
undertakes  to  pay  to  the  other  party  a  certain  sum  of  money 
upon  the  happnening  of  some  event  A  policy  of  insurance 
*is  the  instrument  in  which  the  terms  of  this  agreement  are 
set  forth.  To  this  instrument  the  insurer  having  subscribed 
his  name,  and,  in  the  case  of  marine  insurances,  the  sum  which 
he  undertakes  to  pay,  in  case  the  contingency  happens,  is 
termed  the  insurer  or  underwriter.  The  sum  of  money,  re- 
ceived by  the  insurer  as  a  consideration  for  his  undertakings 
is  termed  the  premium,  and  theparty  protected  by  the  insur- 
ance the  insured  or  assured.  The  subject  matter  of  insur- 
ance is  as  various  as  the  different  species  of  property,  and 
the  different  kinds  of  danger  to  which  they  may  be  exposed. 
In  some  cases,  however,  a  contract  of  insurance  may  be  void, 
as  being  against  the  policy  of  the  common  law ;  in  other 
cases,  as  being  contrary  to  the  express  provisions  of  a  sta- 
tute (1).  These  are  the  only  limits  to  the  subject  of  insur- 
ance. The  following  sections  will  be  confined  to  an  investi- 
gation of  three  species  of  insurance  only:  1.  Marine  insur- 
ance. 2.  Insurance  upon  lives.  3.  Insurance  against  losses 
by  fire. 


(l)  The  interference  of  the  legislature  has  frequently  been 
deemed  necessary  to  provide  against  the  mischiefs  arising  from  in- 
surances calculated  merely  to  excite  and  encourage  a  spirit  of  gam- 
ing, and  thereby  to  subvert  the  morals  and  impair  the  industrious 
habits  of  the  people.  See  the  stat.  9  Ann.  c.  6.  s.  57*  whereby  a 
penalty  is  imposed  on  persons  setting  up  offices  for  making  assur- 
ances on  marriages,  births,  christenings,  and  service.  See  also  stat^ 
97  G,  3,  c.  1.  against  fraudulent  insurances  upon  lottery  tickets. 
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11.    Of  Marine    Insurance-^^The    Policy — Dijffereni 
Kinds-^Requisites^^-^Rule  of  Comiruction. 

Of  Marine  Insurance, — Makine  insurauces  are  made  fof 
the  protection  of  persons  having  an  interest  in  ships,  or  goods 
on  board,  from  the  loss  or  damage  which  may  happen  to 
them  during  a  certain  voyage,  or  a  fixed  period  of  time*. 

Insurance  on  ships  and  merchandize  greatly  conduces  to 
the  advancement  of  trade  and  navigation,  and  the  extension 
of  commerce,  by  dividing  a  risk  which  might  be  ruinous^ 
and  enabling  parties  to  undertake  larger  adventures  than  it 
tvould  Otherwise  be  prudent  for  them  to  undertake. 

The  nature  of  this  contract  is  a  contract  of  indemnity '^t 
and  this  principle  ought  always  to  be  kept  in  view  in  consi-' 
dering  questions  relative  to  insurance. 

The  Policy. — The  policy  of  insurance,  which  has  been  de- 
fined to  be  the  instrument  in  which  the  terms  of  the  agree- 
ment are  set  forth,  is  generally  printed,  with  a  few  terms 
superadded  in  writing,  calculated  either  to  control  and  con-* 
fine,  or  to  enlarge  and  extend,  the  printed  language,  and 
thereby  to  render  it  subservient  to  the  intention  of  the  parties^ 
in  the  particular  contract.  The  form  of  the  policy  is  at  this 
day  nearly  the  same  as  that  anciently  used  among  mer- 
chants {^];  every  policy  still  referring  to  those  made  in  Lom- 
bard-street, where  the  Italians  (who  introduced  them  into 
England),  used  to  meet  at  a  house  called  the  Pawn-house,  or 
Lombard,  for  transacting  business,  before  the  building  the 
Royal  Exchange.  The  instrument  is  inaccurate  and  ungram- 
matical,  but  having  acquired  a  sense  from  judicial  decision 
and  the  usage  (3)  of  trade,  it  may  be  safer  to  adhere  to  the 

ft  Marsh.  2.  boi-otigrh  in  Baiubriilge  ▼.  Kelson, 

b  Godsall  ▼.  Boldero,  B.  It.  M.  98  G.  3.         io  East,  344. 
9  £ast,  81.  recognised  by  Ld.  Eilea- 


(2]  See  the  form  of  policy  of  insurance  used  in  London  on  ship 
or  goods  in  the  appendix  to  Mr.  Park's  valuable  treatise.  See  the 
Sootch  form,  in  Millar's  Elements  of  the  Law  relating  to  Insurances^ 
8?o«  17B7*  p*  30. 

(3)  How  far  the  words  of  this  written  instrnment  ought  to  be 
controlled,  or  any  words. supplied  from  the  usage  of  merchants,  is 
a  question  which  deserves  great  consideration,  as  it  may  affect  a 
tnain  principle  in  the  law  of  eyidence. 
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M  form .  than '  to  substitute  another,  though  more  correct 
It  is  a  simple  contract,  by  which  the  heir  is  not  bound, 
although  the  word  "  heirs*'  is  erroneously  used  in  the  present 
form  of  the  policy.  The  parties  are  bound  by  the  contents 
of  the  instrument,  and  will  not  be  permitted  to  give  parol 
evidence  contradicting^  or  restraining^  the  expres3  terms 
thereof  (4). 

Different  Kinds  of  Policies.^^ToWcies  are  of  four  different 
kinds:  1.  An  interest  policy.  2.  A  wager  policy.  3.  An 
open  policy.    4.  A  valued  policy. 

1,  An  interest  policy  is,  where  the  assured  has  a  real,  sub- 
stantial, assignable  interest  in  the  thing  insured*. 

2.  A  wager  policy  is  an  insurance  founded  on  an  imaginary 
risk»  where  the  insured  has  not  any  interest  in  the  thing  in-t 
sured,  and  consequently  cannot  sustain  any  injury  by  the 
happening  of  the  event  insured  agai[ist 

3,  An  open  policy  is,  where  the  value  of  the  thing  insured 
is  not  inserted  m  the  policy,  and  must  therefore  be  proved  at 
the  trial,  if  a  loss  happens. 

4.  A  fjalued  policy  is  where  the  value  of  the  thing  insured 
has  been  settled  by  agreement  between  the  parties,  and  that 
value  inserted  in  the  policy  in  the  nature  of  liquidated  da-' 
mages  so  as  to  supersede  the  necessity  of  proving  it,  in  case 
of  a  total  loss.  The  custom  of  making  valued  p)olicies  arose 
soon  after  the  stat^  19  G.  2.  c.  37.  and  such  policies  were 

c  Kainefl  ▼.  Kni^tly,  Skina.  54.    See    d  Weston  v.  Enies,   l  Taunton'i  R. 
also  Heokle  ▼.  the  Royal  Exch.  Am.         1 15. 
C«inp.  1  Vei.  317.     Hoare  r.  Gra-    e  Marshall,  199. 
ham,  3  Camp.  N  P.  C.57.     Meyer 
T.  Efertb,  4  Camp.  N.  P.  C.  99. 


(4)  A  mistake  in  a  policy  may  be  altered,  b^  consent^  after  it  is 
underwritten.  •  Bates  v.  Gmbhum,  Salk.  444.  In  a  case  whtrre  the 
clerk  of  the  underwriter  had  been  guilty  of  a  mistake,  and  had  not 
pursued  the  written  instruction  of  the  underwriter,  a  court  of  equity 
derreed  relief.  Motteux  v.  Gov.  and  Comp.  of  London  Assur- 
ance, 1  Atk.  545.  A  policy  was  executed  by  defendant  in  the 
printed  form*,  without  any  speciiic  subject  of  insurance  being  in-* 
serted  in  writing,  or  value  declared.  The  subject  matter  was 
afterwards  added  in  writing,  and  the  addition  signed  by  other 
underwriters.  It  was  liolden,  that  the  assured  could  not  recover 
against  defendant,  who  had  uot  so  signed,  on  the  contract,  as  it 
stood  altered  by  the  insertion. 

•  I^Mighoni  ▼.  Cologaoy  4  Taunt.  330. 
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decided  to  be  legal  by  Lee,  C.  J.  since  which  time  the  con^ 
8tant  usage,  in  case  of  a  total  loss,  has  been  to  let  the  valua- 
tion stand,  and  the  parties  are  estopped  from  altering  it 
That  statute  was  made  in  order  to  prohibit  mere  wagering 
policies  by  persons  insuring  who  had  no  interest  in  the  thing 
insured,  and  therefore  it  avoids  policies  made,  interest  or  no 
interest,  or  without  further  proof  of  interest  than  the  policy 
itself.  The  effect,  therefore,  of  a  valued  policy  is  not  to 
conclude  the  underwriter  from  shewing  that  the  assured  had 
no  interest',  and  that  in  fact  it  was  a  mere  wagering  policy 
within  the  statute ;  but  in  order  to  avoid  disputes  as  to  the 
quantuin  of  the  interest  of  the  assured,  the  parties  agree  that 
it  shall  be  estimated  at  a  certain  value. 

If  goods  are  fraudulently  overvalued  in  a  policy  of  insur- 
ance, with  intent  to  cheat  the  underwriters,  the  contract  is 
entirely  vitiated,  and  the  assured  cannot  recover  even  for  the 
value  actually  on  board*. 

Requisites  of  the  Policy, — ^In  order  to  illustrate  the  nature 
of  the  policy,  it  will  be  proper  to  consider  the  essential  parts 
of  which  it  is  composed,  which  are  as  follows:  1.  The  name 
of  the  party  insured,  or  of  his  agent  2-  The  name  of  the 
ship.  3.  The  subject  matter  of  the  insurance.  4.  The 
voyage  insured.  5.  The  perils  ao;ainst  which  the  insurer 
undertakes  to  indemnify  the  assured.  6.  The  memorandumu 
7*  The  date  and  subscription.    &  The  stamp. 


1.  The  Name  of  the  Party  insured. 

A  custom  prevailed  formerly  of  effecting  marine  insur- 
ances in  blank,  that  is,  without  specifying  the  name  of  the 
person  for  whose  benefit  such  insurances  were  made.  This 
practice  having  been  found  productive  of  great  inconveni- 
ence, it  was  enacted,  by  stat.  25  G.  3.  c.  44.  that  where  poli- 
cies were  made  by  persons  residing  in  Great  Britain,  the 
names  of  the  persons  interested  should  be  inserted  therein, 
or  the  names  of  the  persons  who  should  effect  the  same,  as 
agents  for  the  persons  interested,  and  in  the  case  of  persons 
not  residing  in  Great  Britain,  the  name%  of  the  agent  Soon 
after  this  statute  was  passed,  a  question  arose  upon  it,  whe^ 
ther,  when  an  agent  effected  a  policy  for  his  principal  resid- 
ing abroad,  it  was  necessaiy  that  the  name  of  the  agent 
should  be  inserted  in  the  policy,  eo  nomine,  as  agent    The 


f  Per  Lawrence, /.in Shawev.FeltODi      g  Haigb  ▼.  De  la  Cour,  3  Camp. 
8  Last,  iJt>.      .  N.P.C.319. 
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Court  of  King*8  Bench  were  clearly  of  opinion  that  it  was  ne- 
cessary*^. It  was  also  holden  to  be  necessary,  that  the  names 
of  all  the  persons  interested  should  be  inserted  ^ 

The  provisions  of  the  precedinof  statute  having  been  found 
to  be  injurious  to  the  interests  of  the  ship-owners  and  mer- 
chants, and  inadequate  to  the  purpose  for  which  they  were 
designed,  the  legislature  again  interposed,  by  repealing  this 
statute,  arid  enacting  another*,  whereby  it  was  declared, 
**  that  no  person  should  etfect  any  policy  on  any  ship,  goods, 
or  other  property,  without  first  inserting  the  names,  or  usual 
stile  and  firm  of  dealing  (5),  of  the  persons  interested  in  such 
assurance ;  or  of  the  consignors  or  consignees  of  the  properly 
insured ;  or  of  the  persons  residing  in  Great  Britain  who  re-> 
ceive  the  order  for,  and  eflect  the  policy ;  or  of  the  persons 
who  give  the  order  to  the  agent  immediately  employed  to 
effect  the  policy;  and  that  every  policy  made  contrary  to  the 
meaning  of  this  act  should  Ije  void  [6]" 

It  is  not  necessary  under  this  statute  (as  it  was  under  the 
former)  that,  where  an  insurance  is  effected  by  an  agent,  the 
name  of  the  agent  should  be  inserted  in  the  policy,  eo  nomine, 
as  agent.  Hence  where  a  policy  was  effected  by  A.  and  Co.' 
(who  were  the  brokers  and  general  agents  of  the  party  inter- 
ested,) and  A.  and  Co.  were  not  described  as  agents  in  the 
policy;  but  it  having  been  averred  in  the  declaration,  that 
**  A  and  Co.  were  the  persons  residing  in  Great  Britain,  who 
received  the  order  for,  and  effected  the  insurance,"  it  was 
holden  sufficient 

In  a  case  where  the  policy  was  effected  by  insurance- 
brokers",  who  stated  themselves  in  the  policy  to  have  effected 
it  "  as  agents;"  and  it  was  averred  in  the  declaration  that 
they  were  the  persons  residing  in  Great  Britain  who  re- 
ceived the  order  for  and  effected  the  insurance;  but  it  did 
not  appear  that  they  were  in  any  other  instance  the  agents 

h  Pray  ▼.  Edie,  i  T.  R.  314.  1  Dc  Viynicr  ▼.  SwausoQ,  B.  R.  M. 
i   Wilton  ▼.  Keiwtoii,  Loniloii  Sittingi        cp  G.  3.  i  Bos.  &  Bnl.  346.  o. 

aJtier  M.  T.  IJHJ.  Park,  id.  m  Bell  v.  GiUuu,  l  Bos.  6c,  Pul.  345. 
k  ss  G.  3.C.  56. 


(5)  The  persons   interested  were   denominated   in  the  policy, 
"  The  trustees  of  Messrs.  K.  F.  and  Co."     Lord  EUenborough 

•thought  that  this  might  be  considered  as  their  usual  stile  and  firm 
of  dealing  for  the  purposeB  of  this  act.  Flibbert  v.  Martin,  I  Camp. 
N,  P.  C.  538.  ' 

(6)  "  This  statute  must  receive  the  most  liberal  construction^ 
that  the  words  will  bear.'*     Per  BuUer»  J.  I  Bos.  &  Pul,  Z22. 
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of  the  party  interested;  it  was  objected,  that  a  mere  broker 
was  not  within  tlie  description  of  persons  mentioned  in  stat« 
28  G.  3.,  and  that  by  the  expression  **  as  agents,"  used  in  the 
policy,  the  underwriter  bad  been  deceived,  since  he  might 
Have  been  led  to  suppose  that  the  brokers  were  the  general 
agents  of  the  plaintiff,  which  they  did  not  appear  to  have 
been.  But  the  court  overruled  the  objection,  coiK:eiving  that 
the  intention  of  the  legislature  had  been  satisfied  by  inserting 
the  names  of  the  persons  mmediately  employed  to  eifect  the 
policy. 

'A.  having  consigned  a  cargo  to  B.  \  transmitted  the  bills 
of  lading  to  C.  his  (i.  e.  A.'s)  general  agent,  with  directions  to 
deliver  them  to  B.,  in  order  that  B.  might  insure  the  cargo; 
shortly  afterwards  A.  drew  a  bill  of  exchange  on  B.  for  the 
amount  of  the  cargo  in  favour  of  C,  and  remitted  the  same  to 
C.  to  procure  acceptance.  B.  refused  to  accept  the  bill  of 
exchange,  and  returned  the  bills  of  lading  to  C,  who  there^ 
upon  caused  an  insurance  to  be  effected  on  th6  cargo  in  his 
own  name,  and  having  informed  A.  of  what  he  had  done,  A* 
approved  of  it  A  loss  happened.  In  an  action  on  the  policy 
it  was  averred,  in  the  declaration,  that  the  interest  was  in  A«, 
and  that  C.  made  the  insurance  as  his  agent,  and  for  his  use 
and  benefit,  and  that,  at  the  time  of  making  it,  C.  resided  in 
Great  Britain.  It  was  holden,  that  C.  fell  within  the  descrip- 
tion of  persons  mentioned  in  the  statute:  1.  He  might  be  con- 
sidered as  the  consignee,  inasmuch  as  he  was  the  general  agent 
of  A.,  and  had  in  his  possession  the  bills  of  lading  which  had 
been  returned  by  B.,  the  original  consignee.  2.  He  might  be 
considered  as  the  person  who  had  received  the  order  to  insure; 
for  the  subsequent  approbation  of  A.  was  equivalent  to  a  pre- 
vious order,  and  consequently  the  policy  was  well  effected  in 
the  name  of  C. 

A  declaration  stating  th^t  A.  (the  plaintiff)  caused  to  be 
effected  a  policy,  containing  that  B.  made  assurance,  and 
averring  the  interest  in  C.  with  a  promise  by  the  defendant 
to  the  plaintiff,  in  consideration  of  the  premium  paid  by  the 
plaintiff,  was  holden  good,  after  verdict  ^ 


2.  The  Name  of  the  Ship. 

The  name  of  the  ship  should  be  truly  described  in  the 
•policy,  for  if  the  underwriter  should  be  deceived,  or  preju- 

n  Wolff  T.  ITorncastle,  i  Bos.  &  Pul.       o  MelUsh  ▼.  Bell,  15  East,  4. 
3  if 
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diced  by  a  false  name  having  been  given  to  him,  he  will  not 
be  bound.  To  avoid  any  inconvenience  which  may  arise  from 
d  mistake  in  the  name  of  a  ship,  it  is  usual  to  add  in  the  po- 
licy, to  the  name  given,  these  words,  "or  by  whatever  otner 
name  or.  names  the  same  ship  should  be  called;'*  in  which 
case,  although  it  should  appear  that  the  real  name  of  the  ship 
Was  different  from  that  inserted  in  the  policy,  yet,  if  the  iden- 
tity of  the  ship  can  be  proved,  and  if  it  does  not  appear  that 
the  underwriter  will  sustain  any  prejudice,  the  variance  will  be 

held  immaterial. 

# 

As  where  an  insurance  was  made  upon  a  ship  called  the 
Leopard  >,  "  or  by  whatsoever  other  name  or  names  the  same 
ship  should  be  called,**  whereof  was  master,  for  that  voyage, 
A.  B.,  and  upon  the  evidence  of  A.  B.  it  appeared,  that  tne 
ship  of  which  he  was  master  was  called  the  Leonard,  and 
was  never  called  by  the  name  of  the  Leopard;  it  was  holden, 
by  Lee,  C.  J.  that  by  reason  of  the  general  words,  "  by  what- 
soever name,  &c.'*  it  was  only  necessary  to  prove  the  iden- 
tity, which  was  done  here  by  A.  B.,  who  said  that  he  wail 
master  of  the  Leonard.  So  where  a  broker  had  received  in** 
structions  to  insure  goods  on  board  an  American  ship,  called 
**  the  president*!,'*  but  by  mistake  had  stated  it  in  the  policy 
all  as  one  name  of  a  ship,  called  "  the  American  ship  Presi- 
dent,** instead  of  stating  it  as  part  name  and  part  descrip- 
tion; it  was  holden»  that  the  general  words,  or  "by  what- 
ever other  name  called,*'  had  cured  the  mistake,  the  identity 
of  the  ship  in  which  the  goods  were  lost,  with  that  in  which 
they  were  insured  for  the  voyage,  being  proved,  and  it  not 
appearing  that  the  underwriter  could  be  prejudiced  by  the 
mistake. 

Where  there  is  a  policy  on  goods  to  be  thereafter  declared, 
by  ship  or  ships,  if  the  broker  by  mistake  makes  a  written  de- 
claration upon  goods  by  a  wrong  ship,  to  which  the  under- 
writers put  their  initials;  he  may  afterwards,  in  compliance 
with  the  orders  of  the  assured,  declare  upon  goods  by  another 
ship,  without  the  assent  of  the  underwriters  and  without  a  new 
stamp.  Robinson  v.  Touray, 3  Camp.  N.  P.  C.  158  (7).  1  M. 
&S.217.S.C. 

p  Hall  ▼.  Moliueaax,  Loudon  Sittings,        in  Le  Mesurier  V.  Vaiighan,  6  Eait, 
17th  Dec.  1744.  coram  Lee,  C.  J.         3S5. 
cited  and  recognised  by  Lawrence,  J •    q  Lc  Mesurier  ▼.  Vaughao,  6  East,  389* 


(7)  **  The  declaration  of  interest  does  not  require  any  assent  oo 
the  part  of  the  underwriters.  They  put  their  initials  to  it,  not  for 
the  purpose  of  expre«f ing  their  assent,  but  to  authenticate  the  de* 
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3.  The  subject  Matter  of  the  Insurance. 

The  subject  matter  of  the  insurance  ought  to  be  inserted 
in  the  policy,  that  is,  whether  it  be  ship,  goods,  freight,  &c.: 
but  it  is  not  necessary  that  the  particular  kind  of  goods 
should  be  specified.  It  will  be  proper,  however,  to  remark, 
that  respondentia  cannot  be  insured  under  the  denomination 
of  goods.  By  the  custom  of  merchants,  respondentia  must  be 
insured  under  a  special  denomination'  (8).  Provisions  which 
are  necessary  for  tlie  use  of  the  ship's  crew,  and  on  board  at 
the  time  of  insurance,  are  comprehended  under  the  word 
''furniture,'*  and  are  protected  by  a  policy  on  the  ship  and 
furniture*. 

4.  The  Voyage  insured. 

The  voyage  insured  must  be  truly  and  accurately  de- 
scribed in  the  policy*,  namely,  the  time  when,  and  place  at 
which,  the  risk  is  to  begin,  the  place  of  the  ship*s  departure, 
the  place  of  her  destination,  and  the  time  wnen  the  risk 
shall  end. 

A  ship  was  insured  "  at  and  from  Grenoa,"  her  loading  con- 
sisting of  perishable  commodities*'.     This  loading  was  put  on 

r  Glover  v.  Black,  3  Burr.  1394.  l  BI.    t  Marshall,  897-  Smith  ▼.  Yeltoti,  D. 

R.  405.  P.  91  Jwly,  1806. 

■  Brougb  V.  Wbitmore,  4  T.  B.  9o6.    a   Hodfion  ▼•  Richardaoo,  i  Bl.  Rep. 

463. 


claration,  and  to  prevent  fraud  in  changing  the  subject  matter  in* 
tended  to  be  covered  by  the  insurance.  The  contract  between  the 
parties  is  complete  when  the  underwriters  have  signed  the  policy* 
The  declaration  of  interest  is  the  mere  exercise  of  a  power  conferred 
upon  the  assured.  It  is  generally  put  upon  the  policy  for  con- 
venience, but  this  is  not  necessary  ;  nor  is  there  any  necessity  for 
its  being  in  writing."  per  Ld.  Ellenborough,  C.  J.,  S.  C. 

(8)  In  Gregory  v.  Christie,  T.  21  G.  3.  B.  R.  Park,  II.  Mar- 
shall,  94,  235.  S.  C,  an  insurance  had  been  made  on  behalf  of  the 
captain  of  an  East  Indiaman  on  ^'  goods,  specie,  and  effects,**  on 
board  his  ship;  the  plaintiff  claimed  to  recover  money  which  he  had 
expended  for  the  use  of  the  ship,  and  for  which  he  charged  respon- 
dentia interest:  it  was  proved  by  several  East  India  captains,  that 
this  kind  of  interest  was  always  insured  under  the  denomination  of 
**  goods,  specie,  and  effects,"  The  l^ourt  held,  that  under  this  ex- 
press usage  the  plaintiff  was  intitled  to  recover. 
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board  at  Leghorn,  whence  the  vessel  had  sailed,  bound  for 
Dublin;  but  losing  her  convoy  she  had  put  into  Genoa,  where 
she  lay  nearly  five  months,  and  then  sailed.  The  insurance 
was  made  a  few  days  after  the  ship  had  sailed  from  Genoa,  at 
which  time  the  above-mentioned  circumstances  were  known 
to  the  insured,  but  not  communicated  to  the  underwriter,  A 
few  days  after  the  ship  put  to  sea  she  was  shattered  by  a 
storm,  and  the  cargo  considerably  damaged.  In  an  action  on 
the  policy,  it  was  proved  that  it  had  been  always  considered 
as  material  to  acquaint  the  underwriter,  whether  the  insurance 
was  to  be  at  the  commencement  or  in  the  middle  of  a  voy- 
age.  It  was  holden,  that  the  plaintiff  was  not  intitled  to  re^ 
cover. 

In  ati  action  upon  a  policy  of  insurance"  at  and  from  a//, 
any,  or  ettry  port  and  place  on  the  coast  of  Brazil^  and  after 
the  nth  day  of  September  to  the  Cape  of  Good  Hope,  upon 
floods  and  ship^  beginning  the  adventure  upon  the  goods 
from  the  loading  thereof  aboard  the  ship,  at  all,  awy,  or  every 
port  and  place  on  the  coast  of  Brazil^  and  from  the  nth  day 
of  September,  1800,  and  upon  the  ship  in  the  same  manner; 
it  appeared  that  the  goods,  for  the  loss  of  which  the  plaintiff 
declared  had  been  put  on  board  at  the  Cape.  It  was  holden» 
that  the  plaintiff  could  not  recover:  for  the  obvious  meaning 
of  the  policy  was,  that  the  adventure  was  to  attach  on  goods 
and  ship,  after  a  loading  of  goods  had  taken  place  on  the 
coast  of  Brazil ;  and  as  that  circumstance  or  event  never  took 
place  in  the  present  instance,  the  policy  of  course  never  at- 
tached at  all. 

A  policy  at  and  from  G.  on  goods,  beginning  the  adven* 
ture  from  the  loading  on  board  the  ship,  will  not  protect 
goods  laden  on  board  and  before  the  ship's  arrival  at  d*. 

The  foregoing  cases  have  been  considered  as  laying  down  a 
rule  of  strict  construction  not  to  be  favoured;  hence  if  theie 
be  any  thing  to  indicate  that  a  prior  loading  was  contem-^ 
plated,  it  will  release  the  case  from  that  strict  construction- 
as  where  the  policy  was  on  goods  at  and  from  G.  to  any  port  in 
the  BalticJ^,  beginning  the  adventure  from  the  loadino*  thereof 
on  board  the  ship,  and  the  policy  was  declared  to  be  in  con- 
tinuation of  a  former  policy;  which  was  a  policy  from  V.  to 
her  port  of  discharge  m  the  united  kingdom,  or  any  ports  in 
the  Baltic,  with  liberty  to  take  in  and  discharge  goods^ 

^  RobertBon  v.   French,  4  Eait,  130.    x  LaDghorn  t.  Hardy,  4  Taant.  698 
See  Spitta  ▼.  Woodman,  9  Taunt.        See  Spitta  y.   VVo«dmao,  9  Tauot! 
416.  Horoeyer  ▼.    Luahhigtoii,    15        4l6.  8.  P. 

£Mt,  46.  y  Betl    ▼.    Hobaon,    16    fiast,    940. 

3  Camp.  979.  &  C. 
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wherefioever,  to  return  twelve  per  cent  if  the  voyage  ended 
at  6. :  held  that  the  insured  were  intitled  to  recover,  although 
the  goods  were  not  loaded  on  board  at  G.  but  at  V.,  and  al- 
though the  defendant  was  not  an  underwriter  on  the  former 
policy. 

So  where  a  policy  of  assurance  was  on  goods  at  and  from 
Pemambuco  to  Maranham,  and  thence  to  Liverpool,  begin- 
ning the  adventure  on  the  goods  from  the  loading  thereof, 
on  board  the  ship  wheresoever :  it  was  holden*  that  it  would 
cover  goods  previously  loaded  at  Liverpool,  and  which  ar- 
rived at  P.  but  were  not  unloaded  there,  and  afterwards  sus* 
tained  a  partial  loss  by  wreck  in  the  voyage  from  P.  to  M. 

If  a  ship  be  insured  for  one  voyage*,  and  sails  upon  ano- 
ther, although  she  be  taken  before  she  arrives  at  the  dividing 
point  of  the  two  voyages,  the  policy  is  discharged.  So  if  a 
ship,  insured  from  a  certain  time^,  sail  before  the  time  on  a 
different  voyace  from  that  insured,  the  assured  cannot  recover, 
though  she  afterwards  get  into  the  course  of  the  voyage  de- 
scribed in  the  policy,  and  is  lost  after  the  day  on  which  the 
policy  w^asto  have  attached.  It  is  to  be  observed*^,  however, 
/  that  if  the  termini  of  the  intended  voyage  are  the  same  with 
that  described  in  the  policy,  a  mere  intention  to  touch  at  a 
particular  port  out  of  the  usual  track  of  the  voyage  insured 
will  be  considered  only  as  an  intention  to  deviate,  and  as 
such  will  not  vacate  ttie  policy* 

Goods  were  insured  on  board  a  vessel  on  a  voyage  from  Li- 
verpool to  Palermo**,  Messina,  and  Naples.  She  cleared  out 
for  Naples  only,  and  was  captured  before  the  dividing  point 
It  was  holden,  that  there  was  an  inception  of  the  voyage  in- 
sured ;  that  the  voyage  insured  meant  a  voyage  to  all  or  any 
of  the  places,  with  this  reserve  only,  that  if  the  ship  went  to 
more  than  one  place,  she  must  visit  them  in  the  order  de- 
scribed in  the  policy. 

Goods  were  insured  on  board  a  ship  from  London  to  Nantz*, 
with  liberty  to  call  at  Ostend,  and  she  was  cleared  only  for 
Ostend,  but  sailed  directly  for  Nantz,  that  being  the  known 
course  of  the  trade,  in  order  to  save  certain  duties  both  in 
England  ai>d  France.  It  was  holden,  that  there  was  not  any 
fraud  on  the  underwriter  so  as  to  vacate  the  policy. 

A  ship  insured  from  A*  to  B.  sailed  with  directions  to  the 
captain  to  touch  at  C.^  an  intermediate  point    To  a  certain 

%  Glaristnne  ir.  Clay,  1  ftf .  le  9.  419.  d  Marsdcn  ▼.  Reid,  3  East,  5/2. 

a  Wtioldridgc  ▼.  Boydell,  i  Douff.  |6.  e  Plancbe  and  another  v.  Fletcher^ 

h  Way  V.  Mo«li]|^Uaiii,  9  T.  R.  30.  1  Dong.  SGo. 

«  Kii^\e}f  f . Byan, 9  H'Bl.  949.  f  Middlewogd  v.  Bloke^i  7  T.  R,  )6i» 
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{K>iDt  the  voyage  was  the  same;  from  that  point  there  were 
three  tracts  to  B.,  one  by  the  way  of  C,  the  two  others  by 
different  courses;  there  were  advantages  and  disadvantages 
attending  each,  and  it  was  usual  for  the  captain  to  elect,  ac- 
cording to  circumstances:  the  ship  took  the  track  by  C. 
with  intent  to  put  in  there,  but  was  taken  before  she  actually 
came  to  the  point,  where  she  must  have  turned  out  of  the 
track  to  B.  by  the  way  of  C.  for  the  purpose  of  putting  into 
the  harbour  of  C.  It  was  holden,  that  the  underwriter  was 
discharged,  because  he  was  intitled  to  the  advantage  of  the 
captain's  judgment,  in  electing  which  of  the  three  tracks  it 
was  best  to  pursue,  when  he  came  to  the  first  dividing 
point 

A  liberty  "  to  cruise  six  weeks,"  in  a  policy  of  insurance, 
has  been  holden  to  mean  six  week&  successively,  from  the 
commencement  of  the  cruise^. 

A  policy  of  insurance  was  effected  on  a  ship  for  a  certain 
voyage*,  wtth  letters  of  marque^  with  leave  to  chase^  capture^ 
and  man  prizes.  It  was  holden,  that  acting  as  a  convoy  to  a 
prize,  which  the  ship  insured  had  taken,  and  slackening  sail 
in  the  course  of  the  voyage  insured,  in  order  to  make  the  sail- 
ing of  the  ship  insured  conform  to  that  of  the  prize,  was  not 
within  the  meaning  of  the  terms,  **  chasing,  capturing,  and 
manning  prizes." 

See  further  on  this  subject.  Parr  v.  Anderson,  6  East,  202. 


5.  The  Perils,  against  vhich  the  Insurer  undertakes  to 

indemnify  the  Assured. 

The  perils  and  risks  against  which  the  insurer  undertakes 
to  indemnify  the  owners  must  be  inserted  in  the  policy. 
MoUoy,  in  his  Treatise  De  Jure  Maritimo,  says,  that  there 
is  scarce  any  misfortune  which  is  not  provided  against  by 
the  terms  of  the  policy,  which  was  used  in  his  time,  and 
there  is  in  the  modern  printed  form  of  policy  an  enumera- 
tion of  the  same  adventures  and  perils,  that  is,  "  of  the  seas, 
men  of  war,  fire,  enemies,  pirates,  rovers,  thieves,  jettisons^ 
letters  of  mart  and  countermart,  surprisals,  takings  at  sea,  ar- 
rests." 

In  all  our  policies  are  inserted  the  words  "  lost  or  not  lost," 
by  which  the  insurer  takes  upon  himself  not  only  the  risk  of 


%  Sym  r.  Bridge,  Douf.  5S7-  S«e  Hibbert  v.  HalluUy^  9  Taunt, 

b  LairreuceT.SydebutbaiD|6  East,46.        4t28. 
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future  ]o88,  but  also  the  loss,  if  any,  that  may  already  hare 
happened  ^ 

6«  Of  the  Memorandum. 

The  underwriters  of  London,  in  order  to  protect  themselves 
against  small  averages  which  might  be  claimed  in  respect  of 
perishable  commodities,  have  inserted  at  the  foot  of  the  po- 
licy a  memorandum  to  the  following  effect :  "  N.  B.  Corn  (9), 
fish,  salt  (10),  fruit,  flour,  and  seed,  are  warranted  free  from 
average,  unless  general,  or  the  ship  be  stranded:  sugar,  to- 
bacco, hemp,  flax,  hides,  and  skins,  are  warranted  free  from 
average  under  live  pounds  per  cent;  and  all  other  goods,  also 
the  ship  and  freight,  are  warranted  free  of  average  under 
three  pounds  per  cent,  unless  general,  or  the  ship  be  stranded.** 
The  words  in  italics  have  been  omitted  for  several  years 
in  the  forms  of  policies  adopted  by  the  two  insurance  com- 
panies, viz^  London  Assurance  and  Royal  Exchange  As- 
surance. 

By  virtue  of  this  memorandum,  the  insurer  is  not  bound  to 
make  good  any  average  or  partial  loss  upon  the  articles  speci- 
fied in  the  memorandum,  except  a  general  average,  or  unless 
the  ship  be  stranded. 

The  term  general  average  requires  explanation.  What- 
ever damage  or  loss  is  incurred  by  any  particular  part  of  the 
ship  or  cargo /of'  the  preservation  of  the  rest,  such  damage  or 
loss  shall  be  considered -as  general  average;  that  is,  the  several 
parties  interested  in  the  ship,  freight^,  or  cargo,  shall  contribute 
their  respective  proportions  to  indemnify  the  owner  of  the  par- 
ticular part  for  the  damage  which  has  been  incurred /or  the 
good  of  all.  From  the  preceding  description,  it  appears,  that, 
in  order  to  constitute  a  general  average,  the  whole  adventure 
must  have  been  in  jeopardy. 

i    Marahall,  937.  WillUms  v.  London  Asburance,  1  M . 

k  Dt  Cuata  ¥.  NewDhani,  9  T.  R.  407.        &  S.  3is. 


(9)  The  word  com  comprehends  pease.  Mason  v.  Skwrray, 
Marsh.  143.  Park,  115.  c.  and  malt.  Moody  v.  Surrid^e,  4  Esp. 
N.  P.  C.  633.  Kenyon,  C.  J.  but  not  rice.  Scott  ¥•  Bouitiillon, 
2  Bos.  &  Pul.  N.  R.  213. 

(10)  The  word  salt  does  not  comprehend  saltpetre.  Jouruu  v. 
Bourdieu,  Park,  113.  per  Wilson,  J. 
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A  lahip  lad^n  with  coals  and  wheat',  (which  were  the  sub- 
ject matter  of  insurance)  was  forced,  by  stress  of  vveather,  into 
a  harbour  in  Ireland,  and  thete  happening  to  be  a  great  scarcity 
of  corn  there  at  that  time,  the  people  came  on  board  the  ship 
in  a  tumultuous  manner,  took  the  government  of  her  from 
the  captain  and  crew,  and  weighed  her  anchor,  by  which  she 
drove  on  a  reef  of  rocks,  where  ishe  Wjas  stranded,  and  they 
would  not  leave  her  till  they  had  compelled  the'  captain  to  sell 
all  the  corn,  except  about  ten  tonsj  at  a  certain  rate,  which 
was  about  three-fourths  of  the  invoice  price*  The  ten  tons 
were  damaged  in  consequence  of  the  stranding,  and  it  became 
necessary  that  they  should  be  thrown  overlK)ard>  The  ship, 
afterwards  arrived  at  her  place  of  destination  with  the  remain- 
der of  her  cargo,  which  was  about  25/.  worth  of  coals.  It 
was  contended,  that  the  loss  sustained  was  a  general,  and  not 
a  particular  average;  but  the  court  were  of  a  different  opinion, 
Lord  Kenyon,  C.J.  obSer\^ing,  that  this  was  riot  a  general 
average,  because  the  whole  adventure  was  never  in  jeopardy. 
There  was  not  any  pretence  to  say,  that  the  persons  who  took 
the  corn  intended  any  injury  to  the  ship,  or  to  any  other  part 
of  the  cargo,  except  the  corn,  which  they  wanted  in  Order  to 
prevent  their  suttering  in  a  time  of  scarcity ;  therefore  the 
plaintiffs  could  never  have  called  on  the  rest  of  the  owners  to 
contribute  their  proportion  as  upon  a  general  average. 

Insutance  at  and  from  C.  to  L.  on  goods,  in  a  ship  by  name, 
until  the  same  should  be  there  sately  discharged  and  landed, 
rice  free  of  particular  average^  and  the  ship  with  rice  and 
other  goods  arrived  within  the  limits  of  the  port  of  L.,  but  be-* 
fore  she  could  be  brought  to  her  moorings  or  be  at  all  un-» 
loaded,  ran  aground  and  was  wrecked,  and  the  whole  cargo^was 
greatly  damaged,  and  was  taken  out  of  her  in  craft,  and  car- 
ried to  the  consignees  at  L.  and  sold,  and  produced  upon  the 
whole  little  more  than  sufficient  to  pay  freight  and  salvage, 
but  the  rice  did  not  produce  sufficient  to  pay  the  freight: 
held^  that  this  was  a  case  of  particular  average  only,  and 
therefore  as  to  the  rice  the  underwriter  was  exempted  by  the 
warranty.  '' 

Upon  the  other  branch  of  the  exception**,  viz.  the  words 
*'  unless  the  ship  be  stranded,"  it  has  been  holden,  that  the 
underwriter  is  liable  for  an  average  loss  upon  the  articles  spe- 
cified in  the  memorandum,  where  there  is  a  stranding,  al-» 

I  Neabitt  sod  Miotlitv  ▼.  Liiabinftoii>  d  Cantilloa  ▼.  London  Abb.  cited  bj 

4T.  R.763.       <■  Norton,  3  Burr.  1553.  3  Mag.  385« 

»  Clennie  ▼.  Tbe  Loodoii  Ast,  Cooip.  Burnett  ▼.  Kensington,  7  T.  R.  910. 
S  Maille  It  Selwyn,  371. 
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though  no  part  of  the  loss  happen  in  consequence  bf  the  strand* 
ing»  provioed  such  average  loss  arises  from  one  of  the  perils 
insured  against  (11). 

To  constitute  a  stranding,  it  is  essential  that  the  vessel 
should  be  stationary ;  the  striking  on  a  rock  where  the  vessel 
remains  for  a  minute  a^d  a  half  only,  is  not  a  stranding, 
though  she  thereby  receives  an  injury,  which  eventually 
proves  fetal*. 

Where  a  ship,  being  under  conduct  of  a  pilot,  in  her  course 
up  the  river  to  Liverpool,  was,  against  the  advice  of  the  mas- 
ter, fastened  at  the  pier  of  the  dock-bason,  bv  a  rope  to  the 
shore,  and  left  there,  and  she  took  the  ground,  and  when  the 
tide  left  her,  fell  over  on  her  side  and  bilged,  in  consequence 
of  which  when  the  tide  rose  she  filled  with  water,  and  the 
^oods  were  wetted  and  damaged:  held'  that  this  was  a  strand- 
ing to  intitle  the  assured  to  recover  for  an  average  loss  upon 
tb^  goods. 

The  assured  shall  not  be  prevented  frmn  recovering  against 
the  underwriter  an  average  loss  upon  a  damage  by  stranding 
occasioned  by  the  neglect  of  a  Liverpool  pilot,. appointed 
under  stat.  37  6. 3.  c  78.,  while  the  ship  is  under  his  coiw 
duct^. 

Where  there  is  neither  general  average  nor  stranding'^  it 
seems  that  the  underwriter  is  not  liable^at  all,  if  the  common 
idity  specifically  remain,  although  the  damage  sustained  ma/, 
amount  to  a  total  loss. 

The  Royal  Exchange  Assurance  Company  is  liable  for  at- 
total  loss  upon  a  cargo  of  wheat,  where  the  ship,  from  the 
perils  insured  against,  becomes  incapable  of  pursuing  the^ 
vo3rage,  and  another  vessel  cannot  be  procured  to  forward  the 
caxgo*. 

•  MscAougleT.TIicRoy.Ex.Atf.  Co.  ScM,  C.J.  Park,  ii6.  Gtcking  r. 

1  Stwrk.  N.  P.  C.  130.  Frsser,  Park,  li4.M«nili.  144. 
p  Caimthcni  t.  Sydebothain,  4  M«  fc    •  Per  Lord  EUonborough,  CJ.  Wilsou 

S.  77*  ^'  B..  £.  Asi.  Com  p.,  s  Camp.  N.  P. 

^  lb.  C.  &i3.    See  also  Manning  ▼.  Newn- 

V  MaMMi  ▼.  Sknrray,  London  Sitting!,  ham,  ib.  634.  d.    And  Andcraonr. 

after  H.  T.  178O,  coram  Lord  Maiia-  Wallis,  a  M«  &  S  940. 


(11)  "  When  a  ship  i»  ttranded,  the  underwriters  agree  to  ascnhe 
the  loss  to  the  stranding,  as  hoing  the  most  probable  occasion  of  th^ 
dama<):e,  though  that  fact  cannot  always  be  ascertuned«"  Per 
LsrdKenyon,  C.  J.  4  T.  B.  78?. 
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7.  The  date. 

llegularly  the  policy  should  be  dated*,  that  is,  to  each  sub- 
%cription,  for  each  subscription  makes  a  distinct  contract;  the 
day  on  which,  and  tlie  month  and  year  in  which  it  is  made 
ought  to  be  added.  The  insertion  of  a  date  may  tend  to  the 
discovery  of  fraud,  and  consequently  ought  not  to  be  omitted. 
It  is  usual,  although  not  essentially  necessary,  to  specify  the 
sum  insured;  and  the  mo<]e  of  domg  this  is,  by  writing  the 
sum  in  words,  and  not  in  figures,  in  order  to  prevent  any  al- 
teration being  made. 

6.  The  Stamp. 

The  policy  must  be  duly  stamped^  at  the  time  when  it  i$ 
effected,  for  it  cannot  be  legally  stamped  afterwards*. 

The  amount  of  the  present  stamp  duties  (1S16)  on  marine 
insurances,  is  fixed  by  stat  55  G*  3,  c.  184.  Sch.  Part  I.  and 
i^  as  follows: 

I.  Policies  upon  ship,  godds,  or  any  other  interest,  (which 
may  be  legally  insured)  for  any  voyage /rom  any  port  or  place 
in  Great  Britain  and  Ireland*  or  Guernsey,  Jersey,  Aldemey, 
or  Sark,  or  the  Isle  of  Man,  to  any  other  port  or  place  in 
Great  Britain,  &c. 

£.    s.    d. 
Where  the  premium  or  consideration  shall  not 
exceed  the  rate  of  20v.  per  centum  on  the  sum 
insured,  if  the  whole  sum  insured  shall  not  ex- 
ceed 100/.  -  -  -  -  0    1    9 

And  if  the  whole  sum  insured  shall  exceed  100/. 
then  for  eveiy  100/.  and  also  for  any  fractional 
part  of  100/.        -  -  -  -  0    1    3 

And  where  the  premium  or  consideration  shall 
exceed  the  rate  of  20a\  per  cent,  on  the  sum        -  , 
insured,   if  the  whole  sum  insured  shall  not 
exceed  100/.        -  -  -  -  0    4    6 

And  if  the  whole  sum  insured  shall  exceed  100/. 
then  for  every  100/.  and  also  for  any  fractional 
part  of  100/.        -  .  -  -  0    2    6 

t  Minb.  341.  u  Roderick  r.HoYil,sC«mp.N.  P.  C. 

109. 
Q3 
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But  if  the  separate  interests  of  two  or  more  dis* 
tinct  persons  shall  be  insured  by  one  policy, 
then  tne  said  duty  of  1^.  3d,  or  2f.  6d.  snail  be 
chained  thereon,  in  respect  of  each  and  every 
fractional  part  of  100/.  as  well  as  in  respect  of 
every  full  sum  of  100/.  thereby  insured  upon 
any  separate  interest 

II.  Policies  upon  ship,  goods,  or  other  property  on  boar(l 
or  upon  freight,  or  other  interest  (which  may  lawfully  be  in- 
sured) for  any  other  voyage  than  is  before  specifiec?,  or  for  an/ 
certain  term  or  period  of  time,  not  exceeding  twelve  calandaF 
months:  £.    s.    d* 

Where  the  premium  or  consideration  shall  not 
exceed  the  rate  of  20^.  per  cent,  on  the  sum 
insured,  if  the  whole  sum  insured  shall  not 
exceed  100/.        -  -  -  -  0    2    * 

And  if  the  whole  sum  insured  shall  exceed  100/. 
then  for  every  100/.  and  also  for  any  fractional 
part  of  100/.        -  -  -  -  0    ^    » 

And  where  the  premium  or  consideration  shall 
exceed  the  rate  of  20j.  per  cent,  on  the  sum  in- 
sured. 

If  the  whole  sum  insured  shall  not  exceed  100/.        0    5    0 

And  if  the  whole  sum  insured  shall  exceed  100/. 
then  for  every  100/.  and  also  tor  any  fractional 
part  of  100/.        -  -  -  -  0    5    0 

But  if  the  separate  interests  of  two  or  more  dis- 
tinct persons  shall  be  insured  by  one  policy, 
then  the  said  duty  of  2j?.  Orf.  or  os.  shall  be 
charged  thereon,  in  respect  of  each  and  every 
fractional  part  of  100/.  as  well  as  in  respect  of 
every  full  sum  of  100/.  thereby  insurea  upon 
any  separate  interest. 

III.  Policy  of  insurance,  or  other  instrument  whereby  any^ 
insurance,  commonly  called  a  mutual  insurance,  shall  be  made, 
without  any  premium  or  pecuniary  consideration,  from  any 
loss  that  might  happen  to  any  vessel  or  merchandize,  on 
board  of  any  vessel,  or  freight,  or  other  interest  relating  to 
any  vessel,  which  may  lawfully  be  insured : 

Upon  any  voyajre  from  any  port  or  place  in  the 
United  Kingdom  of  .Great  Britain  and  Ireland 
the  Islands  of  Guernsey,  Jersey,  Alderney,  or 
&iii  k,  or  tlie  Isle  of  Man,  to  miy  other  port  or 
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Olace  in  the  said  kingdom  or  islands,  or  Isle  of    «£.    s.  d. 

Man ;  for  every  sum  of  100/.  and  also  for  each 

and  every  fractional  part  of  100/.  -  0    2    6 

^pon  any  other  voyage,  or  for  any  certain  term 
or  period  of  time,  not  exceeding  twelve  calen- 
dar months ;  for  every  sum  of  100/.  and  also  for 
each  and  every  fractional  part  of  100/.  -  0    5    0 

A  policy  of  insurance  was  subscribed  by  the  defendant  on 
the  5th  of  February,  1800*,  and  duly  stamped,  purporting  to 
be  a  policy  "  on  goods  and  specie  on  board  of  ship  or  ships 
sailing  between  the  Ist  of  October,  1799,  and  the  1st  of  June, 
1800,  being  the,proj)erty  which  should  first  sail  to  a  certain 
amount,  and  upon  the  vessels  carrying  the  goods."  After  the 
1st  of  June,  1800,  but  before  any  notice  of  the  determination 
of  the  risk  (12)  had  been  received,  a  memorandum  was 
written  on  the  policy,  and  subscribed  by  the  defendant, 
whereby  it  was  agreed  to  extend  the  time  of  sailing  to  the 
1st  of  August,  1800.  It  was  holden,  that  although  by  this 
memorandum  the  time  of  sailing  was  extended,  yet  the  object 
of  the  insurance  continued  the  same,  and  consequently  the 
memorandum  falling  within  the  proviso  contained  in  the 
13th  section  of  the  stat  35  G.  3.  c.  (S3.  (13)  did  not  require  a 
stamp.     . 

X  Kensington  v.  Inglls,  in  error,  8  East,  973. 


(12)  By  these  words,  **  determination  of  the  risk,*'  is  to  be  un- 
derstood either  the  loss  or  safe  arrival  of  the  thing  insured,  or  the 
final  end  and  conclusion  of  the  voyag'e. 

(13)  the  slat.  35  Gieo.  3.  c.  63.  s.  13.  provides,  **  that  the  act  shall 
not  extend  to  prohibit  the  making  any  alteration  which  may  law-« 
fully  be  made  in  the  terms  or  conditions  of  any  policy  of  insurance, 
daly  stamped,  after  the  same  shall  have  been  underwritten,  or  to 
require  any  additional  stamp  duty  by  reason  of  such  alteration,  so 
that  such  alteration  be  made  before  notice  of  the  determination  of  the 
risk  originally  insured,  &c.  and  so  that  the  thing  insured  shall  remain 
the  property  of  the  same  persons;  and  so  that  such  alteration  shall  not 
prolong  the  term  insured  beyond  the  period  allowed  by  this  act ;  and 
so  that  no  additional  or  further  sum  shall  be  insured  by  means  of  such 
alteration,**  The  words  **  the  thing  insured  shall  remain  the  pro*, 
perty,**  &c.  apply  to  one  identical  and  continued  subject  matter 
all  along  remaining  the  property  of  the  san^e  proprietor,  and  will 
not  comprehend  a  case  where  the  thing  last  insured  is  not  only  in 
feet,  bat  in  name  and  kind,  as  a  specific  object  of  insurance,  essen-^ 
tially  different  from  the  thing  first  iusured,  and  which  begins  also 
te  have  an  existence  at  a  much  later  period  than  the  other,  and 
vhen  the  thing  first  insured  scarcely,  or  in  a  small  degree  only^ 
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Rule  of  Construction.'^The  Mine  rate  of  oonstractioD, 
which  applies  to  all  other  instruments,  applies  equally  to  a 
policy  of  assui^nce',  viz^  that  it  is  to  be  constirued  according  to 
Its  sense  and  meaning,  as  collected  in  the  first  place  from  the 
terms  used  in  it»  which  terms  are  to  be  understood  in  ,their 
plain,  ordinary,  and  popular  sense,  unless  they  have  generally,, 
m  respect  to  the  suoject  matter,  as  by  the  known  usage  of 
trade  or  the  like,  acquired  a  peculiar'  sense  distinct  from  the 
popular  sense  of  the  same  words,  or  unless  the  context  eTi- 
dently  points  out  that  they  musl^  in  the  particular  instance, 

,  y  Lord  Ellenboroiigh  C.  J.  dcliverinff  the  judgmeDt  of  the  court  in  Robcrtton  t. 

F^eiicb,  4  Eut,  135. 


remains  or  continue  to  exist  at  all.     Hencet  where  the  original  po« 
licy  was  **  on  ship  and  outfit**  at  and  from  London  to  the  South 
Seas,  during  the  ship's  stay  and  fishing  there^  and  at  and  thence  to 
Great  Britain,  &c.;  and  after  the  ship  nad  sailed  on  the  voyage  in<« 
Bured,  by  consent  of  the  underwriters,  the  policy  was  altered,  and 
declared  to  be  on  the  ship  and  goodt,  instead  of  ship  and  autjlt.   It 
was  holden,  that  as  the  outiif  for  such  a  voyage  as  was  described  in 
the  policy  differed  materially  from  what  was  compreheuded  under 
the  term  goods,  the  policy  in  its  altered  state  required  an  additional 
stamp  within  the  meaning  of  the  preceding  section^     Hill  v.  Pat« 
ten,  6  East,  373.  cited  In  Bathe  v.  Taylor,  15  East,  415.     It  waa 
holden  afterwards,  that  the  assured  could  not  recover  upon  the  policy 
jn  its  original  state,  as  an  assurance  on  "  ship  and  outfit,*'  by  reason 
of  the  altemtion  apparent  on  the  face  of  the  instrument,  such  altera* 
tion  having  been  made  by  the  parties  interested.    French  v.  Patt^, 
9  East,  351*     But  where  a  broker,  instruct^  to  effect  a  policy  on 
goods,  ^fiected  it  on  ship }  the  mistake  was  afterwards  rectified  by 
the  underwriter  subscribing  a  memorandum  in  the  margin  :  held 
that  no  new  stamp  was  neoessar}'.    Saw  tell  v.  Loudon^  5  Taunt. 
359.    So  where  a  mistake  was  madfjby  an  agent  in  declaring  the 
interest  in  the  margin  of  the  policy  to  be  on  a  ship  by  a  wrong 
name,  it  was  holdeu  that  it  might  be  rectified  by  inserting  the  true 
name,  without  a  fresh  stamp.  Robinson  v.  Touray,  ]  M,  &  S.  217. 
A  policy  was  efiected  at  fouf  guineas  per  c^nt.  on  hemp  marked 
JL  and  valued,  with  certain  returns  of  premium,  upon  arrival  at 
certain  ports,  and  warranted  to  sail  before  the  SOtb  of  August, 
which  was  a  summer  ris»k  and  premium.     By  a  memorandum  in- 
dorsed, the  underwriter,  for  four  guineas  additional  and  the  return 
of  five  shillings  less   for  arrival  absolved   the  assured   from   the 
warranty  of  sailing  before  tlie  20th  August,  &o  making  it  a  winter 
ribk,  and  witltdrew  the  mark   of  the  hemp.     Held*  that  these 
alterations  might  be  made  by  stat.  35  G.  3.  c.  63.  a.  13.,  without 
any  new  stamp. 

^  Hiibbard  v.  J^cksoo,  4  Taunt.  1(19^ 
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^nd  in  order  to-efTectoate  tbe  immediate  intention  of  the  parties 
to  that  oontracty  be  understood  in  some  other  special  and 
-peculiar  i^ense.  The  only .  difference  between  policies  of 
assurance  and  other  instruments  in  this  respect,  is,  that  the 
greater  t>art  of  the  printed  language  of  them  being  invariable 
and  uniform,  has  acquired,  from  use  and  practice,  a  known 
and  definite  meaning,  and  that  the  words  superadded  in 
writing,  subject  indeed  always  to  be  goreftiea  in  point  of 
construction  by  the  language  and  teims  with  which  they  are 
accompanied,  are  entitled  nevertheless,  if  there  should  be  any 
reasonable  doubt  upon  the  sense  and  meaning  of  the  whole^ 
to  have  a  greater  effect  attributed  to  them  than  to  the  printed 
words,  inasmuch  as  the  written  words  are  the  immediate  lan- 
guage and  terms  selected  by  tbe  parties  for  tbe  expression  of 
their  meaning,  and  the  printed  words  are  a  general  formula 
adapted  equally  to  their  case,  and  that  of  all  otner  contracting 
parties  upon  similar  occasions  and  subjects. 


III.  What  Persons  may  be   insured — Who  may  6f 
Jnsurers-^-AVhai  may  be  insured. 

What  Persons  may  be  insured* 

In  this  country  all  persons,  whether  British  subjects  or 
aliens^  may>  in  general,  be  insured.  But  an  action  cannot  be 
maintained  on  a  policy  at  the  suit  or  on  the  behalf  (14)  of  an 
alien  enemy  during  war,  although  the  property  insured  be  of 
British  manufacture,  and  exported  from  this  country*  (16). 

s  Brandoo  t.  Nesbitt,  6  T.  B.  93.    Bristow  t  Towen,  6  T.  R.  35.    See  whq 

FUiidt  T.  Waters*  15  £«tt»  96o.  aad  poet. 

(14)  But  where  a  ship  belonging  to  an  alien  enemy  is  protected 
by  the  king's  licence,  an  insurance  may  be  effected  on  auch  ship  by 
a  British  subject,  as  trustee  on  the  behalf  of  the  ship-owner,  ana 
an  action  on  the  policy  may  be  maintained  at  the  uuxt  of  the  trustetp 
even  in  time  of  war,  because  the  public  policy  of  the  country,  is  not 
contrarened  by  sustaining  and  giving  effect  to  such  trust;  and  aU 
though  the  king's  licence  cannot,  in  point  of  law,  have  the  effect  of 
removing  the  personal  disability  of  the  shipowner,  (being  an  alien 
enemy)  in  res|iect  of  suit,  ^so  as  to  enable  him  to  sue  in  his  own 
name,  yet  it  purges  fhe  trust  in  respect  to  bim  of  all  the  injurious 
qnalitm  in  regard  to  the  public  interest,  Kensington  v.  Inglis^ 
«  East,  $73.  recognised  in  Flindt  v.  Waters,  15  East.  266\ 

(15)  Jhn  English  subject  who  lives  and  carries  on  trade  undef 
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A  neutral,  however,  although  domiciled  and  canying  en 
trade  in  an  enemy's  country,  in  partnership  with  an  alien 
enemy,  may  insure  his  interest  in  the  joint  property,  and  on 
coming  into  this  country  may  sue  for  the  recovery  of  a  loa^ 
arising  from  one  of  the  perils  insured  against\ 


Who  may  be  Insurers. 

At  the  common  law,  any  person  in  his  individual  an<}  se«i 
parate  capacity,  or  any  number  of  persons  forming  a  society 
or  partnersliip,  might  have  been  insurers;  but  it  having  beeq 
found  by  experience  that  particular  underwriters^  after  having 
received  large  premiums  for  the  insurance  of  ships,  &c.  at 
sea,  became  bankrupts,  or  otherwise  failed  in  answering  or 
complying  with  the  terms  of  their  policies  of  assurance,  to  the 
ruin  of  many  merchants,  and  to  the  discouragement  of  ad-' 
venturers  at  sea,  and  to  the  great  diminution  of  the  trade  and 
public  revenuefi  of  the  kingdom,  it  was  deemed  advisable  tq 
establish  two  distinct  corporations,  with  competent  funds  for 
assurance  of  ships,  goods,  or  merchandizes  at  sea,  or  going  to 
sea,  on  the  supposition  that  merchants  would  think  it  much 
safer  to  depend  ou  the  assurances  of  either  of  these  corpora- 
tions, than  on  those  of  private  or  particular  persons ;  at  the 
same  time  leaving  to  the  merchants  their  option  to  assure 
with  private  underwriters,  if  they  should  prefer  it  To  cariy 
this  design  into  effect,  the  stat.  6  G.  1.  c.  IS.  (A.  Ih  ITIP,) 
authorized  the  king  to  grant  charters  to  two  distinct  com- 
panies for  assurance  of  ships,  goods,  and  merchandizes  at  sea, 
or  going  to  sea,  and  for  lending  money  on  bottomry. 

In  pursuance  of  tlie  powers  given  by  this  statute,  the  Royal 
Exchange  Assurance  and  the  London  Assurance  Companies 
were  established  by  charters,  bearing  date  the  22d  cfay  of 
June,  1720. 

a  Rotch  T.  Edie,  6  T.  R.  4ia. 


the  protection  and  for  the  benefit  pf  an  hostile  state,  and  who  is  aa 
far  a  merchant  settled  in  the  state  that  his  goods  would  be  liable 
to  confiscation  in  a  court  of  pri^e,  is  not  to  be  considered  as  entitled 
to  sue  as  an  English  subjtfct  in  an  English  court  of  justice.  Re* 
siding  under  the  atlegiaiice  aud  protection  of  an  hostile  state,  he 
^n^y  be  considered,  to  all  civil  purposes,  as  much  an  alien  enemy 
as  if  he  were  born  there.  But  if  he  reside  in  a  neutral  country, 
he  is  entitled  to  all  the  privileges  of  a  neutral  country.  See 
M*Conuell  v.  Hector,  3  Bos.  &  Pul.  113. 
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By  the  12th  section  of  the  before-mentioned  statute,  in 
order  to  prevent  anycompetitioi)  between  these  two  corpora- 
tions, ana  any  ot'her  public  body,  it  is  enacted,  that  "  all  cor- 
porations, societies,  and  partnerships  (other  than  the  said  two 
corporations)  shall  be  restrained  from  underwriting ;  and  if 
an^  corporation,  or  any  persons  acting  in  a  society  or  partner* 
ship,  (other  than  the  two  corporations)  shall  presume  to 
underwrite  any  policy  upon  skips,  ^oods^  or  merchandize,  at 
sea,orgoinis[  to  sea,  every  such  policy  shall  be  ipso  facto  void 
(16),  and  the  sums  underwritten  shall  be  forfeited;  and  bonds 
or  other  securities,  for  money  lent  by  way  of  bottomry  by  any 
corporation  or  society,  other  than  the  two  corporations,  shall 
be  ipso  facto  void,  and  such  agreements  adjudged  to  be 
usurious,  and  the  offenders  shall  suffer  as  in  cases  of  usury.!* 

It  is  to  be  observed,  that  the  object  of  the  preceding  section 
is  merely  to  avoid  marine  insurances  entered  into  by  corpora- 
tions or  societies,  and  partnerships,  other  than  the  two  privi- 
leged corporations :  and  in  order  to  prevent  anv  misconception 
on  this  point,  it  is  expressly  declared,  at  the  close  or  the 
section,  that  any  private  persons  may  underwrite,  &c.  as  fully 
and  beneficially  as  before  this  statute,  provided  they  "  do  not 
underwrite  upon  the  account  or  risk  of  a  corporation,  or 
persons  acting  in  a  society  or  partnership." 

For  the  cases  which  have  been  decided  on  the  preceding 
section,  viz.  Booth  v.  Hodgson,  Mitchell  v.  Cockbume^ 
Aubert  v.  Maze,  and  Sullivan  v.  Greaves,  see  ante,  p.  64,  0. 

What  may  be  insured. 

The  subjects  of  marine  insurance  are,  ships,  goods,  mer- 
chandize, freight^,  bottomry,  and  respondentia  interest;  a 
special  interest  in  goods,  as  the  lien  of  a  factor"" ;  money 
expended  by  the  captain  for  the  use  of  an  East  India  ship' ; 
the  captain's  commission  and  privileges  in  an  African  trade 

b  Montg^oniery  t.  Egginton,  3  T.  R.     c  Park,  ii. 
36:2.  d  Gregory  ▼.  Christie,  Park,  1  ] . 


(J 6)  It  appears  to  have  been  the  opinion  of  two  Mninent  judges*, 
tbat  where  a  hingle  name  appears  on  the  policy,  the  insurer  will  not 
be  allowed,  if  a  loss  happens,  to  defeat  a  bond  fide  innuranee,  by 
alleging  to  an  innocent  person,  that  there  was  a  secret  partnership 
between  himself  and  another. 

*  Eyre,  C.  J.  in  Mitchell  ▼.  Cockbora,  and  Kenyon,  C.  J.  !■  Sallivaa  n 
fsreaTes  and  iiooth  y.  Hodgson. 
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flhip^ ;  (17)  the  profits  expected  to  arise  from  a  cargo,  as  from 
JBL  cargo  of  molasses  ^  or  from  a  cargo  employed  in  the  tra<]^ 
on  the  coast  of  Africa s.  With  respect  to  an  insurance  on 
freight,  it  is  to  be  observed,  Ist,  that  freight  ought, <to  be 
insured  eo  nomine  as  freight,  and  that  it  will  not  be  covered 
by  an  insurance  on  goods^ ;  and,  2dly,  unless  an  inchoate 
right  to  the  freight  has  commenced,  the  assured  will  not  be 
entitle  to  recover. 

In  an  action  upon  a  policy  of  insurance  upon  ship  and 
freight  ^  it  appeared  that  the  ship  had  been  destroyed  by  a 
tempest,  before  the  goods  which  were  ready  to  be  shipped, 
were  actually  on  board.  Lee,  C.  J.  was  of  opinion,  that  the 
plaintiff  was  not  entitled  to  recover  for  freight,  as  the  goods 
not  having  been  actually  on  board,  the  plaintiit^'s  right  to 
^ight  h^  not  commenced  But  where  the  right  to  freight 
has  commenced,  as  if  part  of  the  goods  are  on  board,  and  the 
rest  ready  to  be  shippeo,  the  plaintiif  will  be  entitled  to  recover 
on  an  insurance  on  treisht^  So,  where  a  ship  was  chartered 
for  a  voyage  from  London  to  Teneriffe,  where  she  was  to  take 
wine  on  board,  and  to  carry  it  to  the  West  Indies,  and  it  was 
covenanted  that  the  owner  was  to  receive  for  the  freight  for 
the  said  Voyage  so  much  per  pipe,  and  the  vessel  set  6ail,  but 
was  captured  before  she  arrived  at  Teneriffe"^ ;  it  was  holden, 

•  King  ▼.  Glover,  a  Bon.  &  Pul.  N.  R.  1i  Baillie  t.  ModigliaDi,  Park,  53. 

306.  i  Tonge  t.  Watts,  S(r .  1 95 1 . 

f  Grant  ▼.  Parkinson,  Park,  967.  (IS^  k  Montgomery  ▼.  Eggiugton,  3  T.  R. 
g  Barclay  v.  Consius,  3  East,  544.   See        369. 

abo  Hodgson  v.  Glover, t)  Ea8t,3i6.  1  Tbompion  ▼.  Taylor,  6  T.  R.  47s. 


(17)  The  policy  of  the  law  considers  the  insurance  of  seamen^s 
wages,  or  of  any  thing  to  be  received  at  the  end  of  the  voyage  in 
lien  of  wages,  as  illegal*.  The  law  of  England,  following  the 
marine  law,  does  not  allow  the  mariners  any  wages,  unless  the  ship 
earn  freight.  This  law  would  be  completely  evaded,  if  the  mariners 
could  insure  their  wages ;  but  there  is  not  any  such  rule  as  to  the 
captain.  An  insurance,  however^  on  money  lent  to  the  captain, 
payable  out  of  the  freight,  is  illegal f. 

(18)  An  insurance  may  be  effected  on  profifs  generally  without 
more  description:!:,  and  engrafted  upon  a  policy  on  ship  and  goods 
in  the  common  printed  form  for  a  certain  voyage  ;  with  a  return  of 
premtam  for  short  interest :  the  assured  proving  an  interest  in  fbs 
cargo. 

.    •  See  Webster  ▼.  De  Tastet,  7  T.  R.  157. 

t  Wilson  T.  R.  £x.  Ass.  Com.  2  Camp.  N.  P.  C.  63(. 
t  Eyre  ▼.  Glover,  16  East,  318. 3  Campb.  376. 
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mtatt  as  in  this  case  the  inchoate  right  to  freight  commenced 
from  the  inception  of  the  voyage,  that  is,  the  instant  the  ship 
sailed  from  London,  the  plaintiif  was  entitled  to  recover  on  a 
policy  on  freight.  N.  in  this  case  the  policy  was  a  valued 
pdicy  on- freight  ^*  at  and  from  London  to  TeneriiTe,  and  at 
and  from  thence  to  the  West  Indies," 

So  where  an  insurance  was  made  by  ship-owners  on  freight 
of  a  certain  ship"*  '*  at  and  from  Dominica/'  &c.  to  London, 
and  it  appeared  that  the  ship  had  been  chartered  for  a  voyage 
from  London  to  Dominica,  and  back  to  London,  the  charterers 
agreeing  to  pay  a  certain  part  of  the  freight  which  the  ship 
should  make  outwards,  and  also  to  procure  for  the  ship  at 
Dominica  a  full  cargo  at  the  current  freight  for  London :  the 
ship,  having  arrived  at  Dominica  and  delivered  her  outward* 
bound  cargo,  was  captured  while  she  lay  at  Dominica,  before 
any  part  of  the  homeward  cargo,  which  was  ready  to  be 
loaded,  could  be  put  on  board.  An  endeavour  was  made  to 
distinguish  this  case  from  the  preceding  case  of  "rbompsou  v. 
Taylor,  on  the  ground,  that  there  the  insurance  was  on  a 
valued  policy  upon  freight;  on  a  chartered  ship  at  and  from 
London  to  1  eneriffe,  and  at  and  from  thence  to  the  West 
Indies;  and  which,  as  it  was  said,  turned  on  the  entirety  of 
the  voyage  insured,  the  freight  being  covenanted  to  be  paid 
for  the  said  voyage,  according  to  a  stipulated  rate  per  pipe 
for  500  pipes  of  wine ;  whereas,  this  was  an  open  policy,  and 
the  freight  was  to  be  estimated  according  to  the  quantity  of 
goods  on  board,  of  which  there  never  were  any,  and  therefore 
no  inception  of  the  freight,  and  conscfquently  not  of  the  in- 
surance upon  it :  and  this,  it  was  argued,  was  the  same  as  if 
the  ship  had  sailed  from  Dominica  without  any  goods  on 
board  ;  but  the  objection  was  overruled.  Lord  Eiienborough 
C.  J.  observing,  that  it  was  clear  that  the  underwriter  was 
liable,  upon  the  authority  of  Thompson  v.  Taylor,  the  voyage 
having  commenced  in  which  the  freight  was  to  be  earned 
according  to  the  terms  of  the  charter-party,  which  made  it 
one  entire  contract,  and  which  voyage  was  insured  by  the 
policy ;  fhat  in  Thompson  v.  Taylor,  the  loss  happened  be- 
fore the  ship  arrived  at  Teneritfe,  where  she  was  going  to 
fetch  her  freight,  and  yet  the  underwriter  was  holden  to  be 
liable* 

Freight  may  be  insured  for  part  of  an  entire  voyage' ;  and 
if  the  ship  be  on  the  voyage  insured  when  the  loss  happen, 
the  assured  will  be  entitled  to  recover  although  the  ultimate 
destination  of  the  ship  was  not  disclosed  to  the  underwriter. 

B  norucastle  t.  Suart,  7  East,  400.        r Taylor  t.  Wilson,  >S  East,  3^4. 
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IV.  Of  Losses^  ' 

1 .  By  Perils  of  the  Sea. 

2.  By  Capture. 

3.  By  ArresL^^  ^c. 

4.  By  Barratry. 

5.  By  Fire. 

I.  By  Perils  of  the  i'^a,— Looses  by  perils  of  tlie  sea  arc 
understood  to  mean  only  such  as  proceed  from  mere  sea 
damage** ;  that  is,  such  as  arise  from  stress  of  weather,  winds, 
and  waves,  from  lightning  and  tempests,  from  striking 
against  rocks,  from  sands,  &c. 

A  loss  occasioned  by  another  ship  running  down  the  ship 
insured,  through  gross  negligence,  is  a  loss  by  perils  of 
the  se^K 

If  there  has  not  been  any  intelligence  received  of  a  ship 
within  a  reasonable  time  after  she  has  sailed**,  it  will  be 
presumed,  that  she  perished  at  sea,  and  the  assured  may 
maintain  an  action  against  the  underwriter,  stating  the  loss 
to  have  happened  by  the  vessel  'sinking  at  sea',  what  shall 
be  deemed  a  reasonable  time,  must  depend  on  the  distance 
and  length  of  the  voyage,  &c. 

Evidence  of  the  vessel  having  sailed  on  her  intended 
voyage  on  such  a  day,  and  not  having  been  heard  of  since, 
is  the  best  evidence,  of  which  the  nature  of  such  a  case 
admits,  and,  consequently,  will  be  sufficient  to  support  the 
action.  It  is  not  necessary  to  call  witnesses  from  the  vessel's 
port  of  destination ;  it  is  sufficient  to  prove  that  she  was  not 
neard  of  in  this  country  after  she  sailed *•  But  it  must  be 
shewn,  that  when  the  ship  left  the  port  of  outfit,  she  was 
bound  on  the  voyage  insured  ^  For  ttiis  purpose  the  convoy 
hond^  mentioning  the  port  of  destination  in  the  common 
form,  or  a  liceiKe*,  is  ))rima  facie  evidence. 

Under  a  count  for  a  loss  by  perils  of  the  sea^,  evidence 
that  the  ship  was  destroyed  by  a  species  of  worms,  which 

o  Marsli.  4i6  t  Cnhen  ▼.  Hinckley,  9  Camp.  N.  P. 

p  Smith  V.  Scott,  4  Tauot.  136,  C.  51. 

q  Park,  63.  u  lb.  S.  C. 

r  Green  v.  Brown,  Str.  )  ip9.    See  also  x  Maraliall  ▼.  Parker,  9  Camp.  N.  P. 

Nt-wby  V.  Read,  Sittings  after  M.  T.  C.  70. 

J  763,  coram   Ld.  Iti'ansfidd,   C.J.  y  Rohl  t.  Parr,  London  Sittinga  aftcv 

Park,  63.  H.  T.  1796.  Park, 03.                      ^ 
a  Twemlow  t.  Obwui,  ^  Camp.  N.  P* 

C.  85. 
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itifest  the  rivers  of  Africa,  was  holden  not  to  support  the 
declaration.  If  a  ship  hove  down,  on  a  beach  within  the  tide-> 
way,  to  repair,  be  thereby  bilged  and  damaged,  it  is  not  a 
loss  occasioned  by  the  perils  of  the  seas*. 

An  averment  of  loss  by  perils  of  the  seas,  is  not  supported 
by  proof  that  the  vessel  was  sunk  in  consequence  of  being 
fired  upon  by  another  vessel  under  a  mistake*. 

It  is  the  province  of  the  jury  to  determine,  whether  the 
cause  of  the  loss  be  a  peril  of  the  sea  or  not^ 

In  cases  of  insurances  upon  goods,  where,  by  the  terms  of 
the  policy,  the  underwriter  is  to  continue  liable  until  the 
goods  are  safely  landed,  if  one  of  the  public  lighters,  en-* 
tered  at  Waterman's  Hall,  be  employed  for  the  purpose  of 
landing  the  goods,  and  the  goods  sustain  a  damage  on  board 
such  lighter,  without  any  negligence  on  the  part  of  the 
ligliterman,  the  underwriter  will  be  responsible  for  the  loss* ; 
but  if  the  owner  of  the  goods  chooses  to  employ  his  own 
private  lighter  to  land  them** ;  or  if  afler  the  goods  are  put  on 
board  a  public  lighter,  the  owner  takes  them  into  his  own 
custody  and  possession,  and  discharges  the  lighterman  %  the 
underwriter  m  such  cases  will  not  be  liable. 

2.  Loss  by  Capture, 

Capture  is  the  taking  the  ship  or  goods  by  an  enemy  of  the 
countfy  to  which  the  ship  and  goods  belong,  when  in  a  state 
of  public  war. 

To  constitute  a  loss  by  capture  within  the  meaning  of  thq 
policy^,  it  is  not  necessary,  that  the  ship  should  be  con- 
demned, or  carried  into  any  port  or  fleet  ot  the  enemy. 

In  every  case  of  capture^,  the  insurer  is  answerable  to  the 
fxtent  of  the  sum  insured  for  the  loss  actually  sustained. 
This  may  be  either  totals  as  where  the  thing  insured  is  not 
recovered  again ;  or  partial,  as  where  the  ship  is  recaptured 
or  restored  before  abandonment ;  in  which  case  the  insurer  is 
bound  to  pay  the  salvage,  and  any  other  necessary  expense, 
which  may  have  been  incurred  by  the  party  for  the  recovery 
of  his  property. 

1  Thompson  ▼.  Whitmore,  3  Tauut.  BqIIm',  J.  Hurry  ▼.  Royal  Ekcli. 

887.  Asa.,  9  Boa.  St  Put  430. 

A  Culleu  V.  BuUer,  i  Stark.  N.  P.  C.  d  Sparrow  t.  Carrothers,  Str.  19S6. 

Md.  Ld.  Ellenborottgh,  C.J.  e  Stron^r  v.  Natally,  i  Bos.  &  Pal.  N. 

li  Per  Keoyon.  C.J.  in  Bolter  v.  Fisher,  R.  1 6. 

Abbott,  336.  f  Per  Ld.  Manafield,  C.  J.  in  Gott  ▼. 

c  Rocker  r.  London  Assurance  Comp.  Witbrn,  s  Burr,  ^i. 

Lo^ndon  Sittings,  June,    1784,  per  g  Marsh.  488.                                     * 
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In  assumpsit  upon  a  policy  of  insurance^,  interest  or  no 
interest^  against  enemies,  pirates,  taking  at  sea,  &c«  it  ap- 
peared, that  the  ship  was  taken  by  a  Swedish  pirate,  and 
remained  in  his  possession  for  nine  days,  and  then  was  re» 
taken  by  an  English  man  of  war,  and,  after  the  suit  com- 
menced, brought  into  Harwich;  it  was  bolden,  that  the 
plaintiff  was  entitled  t<5  recover;  for  though  the  ship  was 
retaken,  yet  the  plaintiff  had  received'  a  damage  by  tne  in- 
terruption of  his  voyage:  and  the  question  was  not,  whether 
the  plaintiff  had  his  ship,  and  did  not  lose  his  property,  but 
what  damage  he  had  sustained. 

In  a  case  where  a  privateer  had  been  insured*,  interest  or 
no  interest,  free  from  average,  and  without  benefit  ofsalvage, 
for  a  cruise  of  three  months,  and  during  that  time  she  was 
captured,  whereby  she  was  prevented  from  finishing  her 
cruise;  it  was  holden,  that  the  assured  was  entitled  to  re- 
cover for  a  total  loss,  although  it  did  not  appear,  that  the 
ship  was  ever  carried  infra  pra^sidia  hostium,  and  although 
the  ship  was  retaken  before  the  expiration  of  the  three 
months. 

See  further  on  this  subject,  Whitehead  v.  Bance,  Park,  7T. 
and  Dean  v.  Dicker,  Str.  1250. 

A  ship  warranted  neutral  was  captured  as  an  enemy's 
•hip,  ana  the  owners,  after  an  interlocutory  decree  against 
them,  agreed  to  a  compromise^;  this  being  done  bond  jide^ 
it  was  holden,  that  the  insurer  was  liable  for  the  sum  paid  by 
the  insured  under  such  compromise. 

Formerly,  it  was  a  common  practice,  when  vessels  were 
captured  by  the  king's  enemies,  or  by  other  persons  com- 
mitting acts  of  hostility,  for  persons  to  agree  with  the  cap- 
tors for  ransom  of  the  vessels,  and  for  securing  the  stipulated 
ransom,  not  only  to  give  hostages,  but  also  to  bind  them- 
selves, or  the  owners,  for  the  payment  thereof  (19).    The 

1i  Depftilm  ▼.  Ludlow,  Comyos*  R.  360.    k  Bcreos  r.  Rucker,  1  Bl.  R.  313. 
i    Poad  T.  King,  1  Wilt.  191. 


(19)  When  this  agreement  was  reduced  into  writiog,  the  in- 
strument containing  tne  terms  of  it  was  denominated  a  ransom  bill. 
See  the  form,  Doug.  641.  This  instrament  usually  provided  for 
the  safety  of  the  captured  vessel  during  the  remainder  of  her 
Toyage,  and  actions  of  assumpsit  were  brought  upon  these  bills. 
See  the  form  of  declaration^  3  Burr.  1734*  but  in  Anthon  v. 
Fisher,  Doug.  649.  it  was  decided,  that  an  alien  enemy  cannot, 
by  the  municipal  law  of  this  country,  sue  for  the  recovery  of  a 


INSURANCE  fl»fr 

hff^  of  nations  gave  a  sanction  to  this  practice ;  but  it  hav-* 
ing  been  found,  by  experience,  liable  to  great  abuse,  and 
there  being  reason  to  apprehend^  that  upon  the  whole  it 
operated  more  to  the  disadvantage  than  the  benefit  of  hift 
Majesty's  subjects,  it  was  enacted  bv  stat  22  G.  3.  c.d5.  s.  1. 
**  That  it  should  not  be  lawful  lor  any  of  his  Majesty*^ 
subjects  to  ransom,  or  enter  into  any  agreement  for  ran* 
soming,  any  vessel  belonging  to  any  of  his  Majesty's  sub* 
jects,  or  any  goods  on  board  the  same,  which  should  be 
captured  by  the  subjects  of  any  state  at  war  with  his  Ma* 
jesty,  or  by  any  persons  committing  hostilities  against  hit 
Majesty'^  subjects."  By  s.  2.  "  Agreements  entered  into, 
aud  bills,  notes,  and  other  securities  given  by  any  persona 
for  ransom  of  such  ship  or  vessel,  or  of  any  goods  on  board 
the  sanie,  are  declared  void."  And  by  s.  3.  a  penalty  of 
500/.  is  given  to  the  informer  for  every  offence  against  this 
act.  This  statute  having  expired  with  the  termination  of 
hostilities  in  1783,  the  same  provisions  have  been  repeated 
verbatim  in  subsequent  prize  acts.  See  st.  33  G.  3.  c,  6& 
s,  37,  38.  and  st  43  G.  3.  c.  160.  s.  34,  35. 

Although,  by  the  terms  of  the  policy,  the  underwritera 
undertake  to  indemnify  the  assured  against  all  captures  and 
detentions  of  princes,  without  any  exception  in  respect  of 
the  acts  of  the  government  of  their  own  nation,  yet  nas  the 
law  engrafted  an  exception  thereon  of  captures  made  by  the 
authority  of  the  government  of  the  country  to  which  the 
underwriters  belong.  Hence*,  it  has  been  solemnly  deter- 
mined, that  even  after  the  cessation  of  hostilities  between 
England  and  France,  a  Frenchman  was  not  entitled  to  reco* 
ver  in  the  English  courts  upon  a  policy  of  insurance  ef« 
fected  in  England  before  the  commencement  of  hostilities ; 
for  a  policy,  containing  an  insurance  against  British  capture, 

I  pHrtado  ▼.  Rodgen,  a  Bos.  ic  VtkX,    so?.  Kclliier  t.  Le  Mtuatkr,  4  East* 
191.  Gamta  ▼.  Le  Meturier,  4  East,    396. 


right  claimed  to  be  acquired  by  him  in  actual  war.  Siuce  the  stat. 
ft  G.  3.  c.  25,  and  43' G.  3.  c.  iCk).  s.  34,  35.  the  law  relating  to 
masom  bills  is  become  a  mere  matter  of  curiosity.  The  r^der 
who  is  desirous  of  pursuing  the  subject,  is  referred  to  the  following 
cases :  Richa«4  v.  Bettenham,  B.  R.  M.  6  G.  3.  3  Burr.  I7d4« 
1  Bl.  R.  563.  Corna  y.  Blackburne,  Bv  R.  £.  21  G.  3.  Poug. 
640.  Anthon  v.  Fisher,  B.  R..M.  23  G.  3.  Exch.  Chamber^ 
W.  95  G.  3.  Doug.  648.  n.  (1).  Yates  r.  Hall,  B.  R,  NL 
«6  G.  3.  1  T.  R.  73. 
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eo  nomine^  would  l)e  illegal  and  void  upon  the  face  of  it,  M 
being  directly  and  obviously  repugnant  to  the  interest  of 
the  state,  having  an  immediate  tendency  to  render  ineffec- 
tual, to  the  extent  of  the  indemnity  created  thereby,  all 
oifensive  operations  by  sea  adopted  on  the  part  of  his  Ma- 
jesty and  his  subjects,  for  the  purpose  of  weakening  the 
strength  and  diminishing  the  resources  of  the  enemy.  And 
if  an  insurance  by  a  British  subject,  made  in  terms  against 
British  capture,  would  be  void,  an  insurance  indirectly  pro- 
ducing the  same  effect,  by  tlie  application  afterwards  of  th^ 
gene  1^1  terms  of  the  insurance  to  the  particular  event  fi.  e.J 
of  British  capture,  which  takes  place  afterwards,  must 
upon  principle  be  equally  illegal ;  and  no  peril,  the  subject 
of  insurance,  can  be  recovercil  under  the  generality  of  the 
terms  "capture,"  "  detention  of  princes,*'  or  the  like,  which 
cannot,  consistently  with  law,  be  specifically  insured  against 
in  direct  and  express  terms. 

It  is  to  be  observed,  that  although  in  cases  of  capture  the 
underwriter  is  responsible  to  the  assured,  yet,  if  before  a  dc-* 
mand  the  ship  be  recovered,  he  is  liable  for  the  amount  only 
of  the  loss  sustained  at  the  time  of  the  demand ;  or  if  the  ship 
be  restored  after  payment  by  the  underwriter,  he  shall  stand 
in  the  place  of  the  assured. 

By  Stat  43  G.  3.  c.  160.  s.  39.  (the  last  prize  act)  it  was 
enacted,  "  That  if  any  ship,  vessel,  or  boat,  taken  as  prize, 
or  any  goods  therein,  shall  appear  and  be  proved  in  a  com- 
petent court  of  admiralty  to  have  belonged  to  any  of  his  Ma- 
jesty's* subjects,  which  were  before  taken  by  any  of  his  Ma- 
jesty's enemies,  and  at  any  time  afterwards  retaken  by  any 
of  his  Majesty's  Ships  of  war,  privateer,  or  other  vessel  pr  boat 
under  his  Majesty's  protection,  such  ship,  &c.  shall  be  ad- 
judged to  be  restored  by  decree  of  the  said  court  of  admiralty 
to  the  former  owners,  on  their  paying  for,  and  in  lieu  of  sal- 
vage, 1.  If  retaken  by  any  of  his  Majesty's  ships,  or  hired 
armed  ships,  one  eighth  part  of  the  true  value  of  the  ship,  &c. 
2.  If  retaKen  by  any  privateer,  or  other  ship,  &c.  one  sixth 
part  of  the  true  value,  &c.;  and,  3.  If  retaken  by  the  joint 
operation  of  one  or  more  of  his  Majesty's  ships,  and  one  or 
more  private  ships,  such  salvage  as  the  judge  of  the  High 
Court  of  Admiralty,  or  other  court  having  cognizance 
thereof,  shall,  under  the  circumstances  of  the  case,  deem  fit ; 
unless  the  vessel  retaken  appears  to  have  been,  after  the  tak- 
ing by  his  Majesty's  enemies,  by  them  set  forth  as  a  vessel  of 
war,  in  which  case  it  shall  not  be  restored  to  the  former 
owners,  but  shall  (whether  retaken  by  his  Majesty's  ships  or 
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hy  a  privateer)  be  adjudged  lawful  prize  for  the  benefit  of  the 
captors/" 

And  by  ck  40.  it  is  enacted,  **  that  vessels  or  goods  taken 
or  retaken,  and  restored  by  the  commander,  &c.  of  the 
privateer,  &c.  through  consent,  or  clandestinely,  or  by 
collusion  or  connivance  of  such  commander,  &c.  mthout 
being  brought  to  adjadication^  shall,  upon  proof  thereof  in  a 
court  of  admiralty,  be  adjudged  good  prize,  one  moiety 
thereof  to  the  king,  and  the  other  to  the  discoverer ;  pro- 
vided"*, that  if  a  ship  be  retaken  before  she  has  been  carried 
into  an  enemy's  port,  it  shall  be  lawful  for  her,  if  the  re- 
captors  consent  thereto,  to  prosecute  her  voyage,  and  it 
shall  not  be  necessary  for  the  recaptors  to  proceed  to  ad- 
judication till  six  months,  or  till  the  return  of  the  ship  to 
the  port  from  which  she  sailed :  and  the  master,  owners, 
or  their  agents  may,  with  the  consent  of  the  recaptors, 
unliver  and  dispose  of  their  cargoes  before  adjudication; 
and  in  case  the  vessel  shall  not  return  directly  to  the  port 
whence  she  sailed,  or  the  recaptors  shall  have  had  no  oppor- 
tunity of  proceeding  regularly  to  adjudication  within  six 
months,  on  account  of  the  absence  of  the  vessel,  the  court 
of  admiralty  shall,  at  the  instance  of  the  recaptors,  decree 
the  restitution  to  the  former  owners,  paying  salvage,  upon 
such  evidence  as  shall  appear  reasonable;  the  expense  of 
such  proceeding  not  to  exceed  the  sum  of  fourteen 
pounds." 

Under  this  head  it  will  be  proper  to  consider  the  effect  and 
operation  of  an  embargo  on  the  contract  of  insurance. 

An  embargo  is  an  arrest  laid  on  ships  or  merchandize  by 
public  authority,  or  a  prohibition  of  state,  commonly  issued 
to  prevent  foreign  ships  from  putting  to  sea  in  time  of  war, 
ana  sometimes  also  to  exclude  them  from  entering  our 
ports. 

Where  a  neutral  insures"  in  this  country  a  ship  "  at  and 
from  a  port  in  a  foreign  country ;"  and  while  the  ship  re- 
mains in  that  port,  an  embargo  is  laid  on  by  the  foreign  state, 
the  assured  will,  if  the  embargo  continue,  be  entitled  to 
abandon,  and  to  recover  for  a  total  loss  j  for  such  an  embargo 
is  within  the  meaning  of  the  words  "  arrests,  restraints,  and 
detainments  by  kings,  princes,  and  people." 

What  would  be  the  effect  of  an  embargo  laid  on  by  the 
government  of  this  country  upon  a  ship  insured  here,  has 

m  S.  41.  n  Rotch  r.  Edie,  6  T.  E.4I3. 

tOh.  II.  R 
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not  been  solemnly  determined.  It  seems,  however,  that 
although  one  British  subject  might  insure  another  British 
subject  against  the  consequences. of  an  embargo  laid  on  by 
the  British  government*,  yet  an  insurance  for  the  benefit  of 
a  foreigner  against  such  an  embargo  would  be  illegal'. 

3.  Loss  by  J  r rests ^  S^c. 

Among  other  perils,  which  the  assurers,  in  the  language 
of  the 'policy,  are  contented  to  bear,  and  do  take  upon 
them  in  the  voyage,  are  "  arrests  and  detainments  of  all 
kings,  princes  (20),  and  people,  of  what  nation,  condition, 
or  quality  soever." 

The  word  "  people"  means  the  ruling  or  supreme  power 
of  the  country,  whatever  it  may  be.  This  appears  clearly 
from  another  part  of  the  policy  ;  for  where  the  underwriters 
insure  against  the  wrongful  acts  of  individuals,  they  describe 
them  by  the  names  of  pirates,  rogues,  thieves.  The  words, 
therefore,  "  kings,  princes,  and  people^'*  must  apply  to 
nations  in  their  collective  capacity.  Hence,  where  a  party  of 
rioters  boarded  a  ship*»,  and,  having  taken  the  command, 
stranded  her,  and  compelled  the  captain  to  sell  the  cargo, 
which  consisted  of  wheat,  at  their  own  price,  and  much 
below  its  real  value,  it  was  holden  that  the  plaintiff,  who 
had  insured  the  cargo,  could  not  recover  on  a  count  stating 
that  the  vessel  was  arrested,  distrained^  and  detained  by  peo^ 
pie  to  the  plaintiff  unknown,  by  reason  whereof  the  cargo 
was  wholly  lost  to  the  plaintiff. 

Upon  a  common  policy  on  goods,  the  underwriters  arc 
discharged,  if  the  goods  are  landed  at  the  port  of  destination 
by  the  officers  of  government  there,  and  are  lodged  in  the 
government  warehouses,  if  this  be  the  usual  mode  in  which 
goods  are  landed  at  that  port,  although  the  goods  insured  are 
afterwards  confiscated  by  the  government,  and  are  never  in 
the  possession  of  the  consignees'. 

o  See  Marsh.  437.  Green  ▼.  YouD|r,    p  Opinion  of  tbe  Judges  in  Tontciigv*. 
Ld.  Raym.  840.  Salk.  444-  and  Ld.        Hubbard. 

Alvanley's  opinion    in   Tuuteng  v.    q  NesbiU  7.  Lusbington,  4T.  R.  ^83. 
Hubbard^  3  Bos.  &  Pul.  302.  r   Brown  ▼.  Carstairs,  d^Tamp.  N.  P. 

C.  j6|. 

(20)  By  the  word  **  princes,"  according  to  the  opinion  of  Lord 
Mansfield,  in  Goss  v.  Withers,  2  Burr.  696.  must  be  understood, 
not  enemies  merely,  but  those  in  amity  also.  Hence  it  is  said,  that 
by  the  general  law,  the  assured  may  abandon  in  the  case  of  an  arrest 
or  detainment  by  a  prince  not  an  enemy. 
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Policy  on  goods  at  and  from  London  to  Archangel',  "  un- 
til the  goods  should  be  there  discharged  and  safely  landed." 
The  declaration  averred  that  the  ship  arrived  at  A  rchangel ; 
but  that  before  the  goods  were  discnarged  or  safely  landed, 
they  were  seized  and  detained  by  the  persons  exercising  the^ 
powers  of  government  there.  It  appeared  in  evidence  that 
as  soon  as  the  vessel  arrived  at  Archangel,  her  hatches 
were  sealed  down,  and  a  custom-house-officer  remained  con-- 
stantly  Oii  board.  Leave  was  refused  to  unload  the  cargo  for 
several  weeks ;  and  at  last  it  was  unloaded  into  praams  or 
lighters  belonging  to  the  government,  under  the  inspection 
of  an  officer,  and  lodged  in  a  government  warehouse,  where 
the  consignees  had  no  control  over  it,  and  were  not  even 
permitted  to  see  it.  The  whole  was  afterwards  condemned, 
on  the  ground  that  the  ship  had  come  from  London,  instead 
of  Teuerilfe  as  was  represented  by  the  simulated  papers 
which  she  carried. — It  appeared,  however,  to  be  the  uni- 
form course  of  transacting  business  at  Archangel,  that  when 
a  ship  arrives  her  hatches  are  sealed  down,  that  a  custom- 
house-officer  remains  on  board  till  she  is  unloaded,  and  that 
the  goods  must  be  carried  in  the  first  instance  to  the  govern- 
ment warehouses,  where  they  remain  till  the  duties  are 
paid.  Under  these  circumstances  Lord  EUenborough  was  of 
opinion,  that  there  was  not  any  evidence,  that  the  gooda 
were  seized  and  detained  by  the  Russian  government  before 
they  were  discharged  and  safely  landed— that  the  goods  were 
landed  according  to  the  usual  course  of  trade  at  the  port  of 
Archangel;  and  consequently  that  the  underwriters  on  such  a 
policy  as  the  present  were  not  liable  for  any  subsequent 
loss. 

In  a  declaration  on  a  policy  on  goods  it  was  averred,  that 
the  ship  with  the  goods  on  board,  when  at  C.  was  arrested 
by  the  persons  exercising  the  powers  of  government  there, 
and  the  goods  were  by  the  said  persons  seized  and  confis- 
cated. It  was  proved,  that  on  the  ship's  arrival  at  C.  her 
hatches  were  sealed  down,  and  her  cargo  was  afterwards 
forcibly  unloaded  by  the  officers  of  government,  and  never 
delivered  to  the  consignees.  This  was  holden*  to  be  suili- 
cient  proof  of  the  averment,  without  the  production  of  any 
sentence  of  condemnation. 

9  Brown  v.  Carstairg,  3  Camp.  N.  P.     t  Carrutberi  ?.  Gray,  9  Camp  N.  P. 
C. 161.  C.  142. 
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4.  Loss  by  Barratry  (21). 

The  original  meaning  of  the  term  "  barratry"  is  to  be 
collected  ^om  the  Italian  language,  and  is,  according  to 
Dufresne's  Glossary,  fverbum  barratria,)  **  frausy  dolus, 
qui  Jit  in  contractibus  et  venditionibus\'*  He  does  not  apply 
it  in  any  marine  sense,  or  with  reference  to  the  particular 
relation  of  masters  and  owners.  In  t^at  sense,  however,  in 
which  it  is  particularly  used,  as  applied  to  subjects  of  British 
marine  insurance,  in  the  earliest  reported  case%  which  we 
find  on  the  subject,  it  is  considered  as  being  precisely  tanta- 
mount to  fraud,  in  the  particular  relation  which  subsists 
between  master,  mariners,  and  owners,  being  such  by  which 
a  loss  may  happen  to  the  subject  matter  insured.  And  as 
no  limitation  is  put  upon  the  term  "  fraud,"  in  that  case,  the 
court  must  be  understood  as  holding,  that  fraud  and  bar- 
ratry were  in  effect  words  of  co-extensive  import ;  that  is, 
that  barratry  included  eiery  species  of  fraud  in  the  relation 
of  the  master  to  his  owners,  by  which  the  subject  matter  in- 
sured might  be  endangered. 

In  conformity  with  this  opinion,  Willes,  J.  in  giving  the 
judgment  of  the  court  in  Lockyer  v.  Offley,  1  T.  R,  252. 
defines  barratry  as  including  "  every  species  of  fraud  or 
knavery  of  the  master  of  the  ship,  by  wnich  the  freighters 
or  owners  (the  freighters  in  that  case  were  owners  pro  tem^ 
pore)  are  injured." 

Barratry  may  be  committed  either  by  a  wilful  deviation", 
in  fraud  of  the  owner,  by  smuggling*,  by  running  away  with 


8  Per  Ld.  Ellenborough,  C.  J.' deliver-  t  Kiiijcht  r.  Cainbrid|;e,  Str.  581. 
ing  tbe  jud^rment  of  the  court  in  u  Vallejo  v.  Wheeler,  Cowp.  143. 
£arle  v.  Rowcroft,  8  East,  134.  x  1  T.  R.  359. 


(21)  "  It  is  extraordinary  that  this  species  of  Iobs,  occasioned  bj 
the  misconduct  of  the  master,  selected  and  appointed  as  he  is  by 
the  owners  themselves,  and  liable  to  be  dismissed  by  them  only, . 
should  ever  have  been  made  the  subject  of  insurance ;  and  it  is  the 
more  so,  as  it  has  an  impolitic  tendency  to  enable  the  master  and 
owners,  by  a  fraudulent  and  secret  contrivance  and  understanding 
between  them,  to  throw^  the  ill  success  of  an  illegal  adventure,  of 
vrhich  the  benefit,  if  successful,  would  have  belonged  solely  to 
themselves,  upon  the  u^nderwriters.  So,  however,  it  is,  that  this 
description  of  loss  has,  from  the  earliest  times,  held  its  place  as  a 
subject  of  indemnity  in  British  policies  of  insurance."  Per  Lord 
Ellenborough,  C.  J.  delivering  the  judgment  of  the  court  in  Earle 
V.  Rowcroft,  8  East,  134* 
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the  ship,  by  sinking  (22)  or  deserting  her,  or  by  defeating 
or  delaying  the  voyage  (23)  with  a  criminal  intent.  If  by 
reason  of  these,  or  other  similar  acts,  the  subject  matter  in- 
sured is  detained,  lost,  or  forfeited,  the  assured  will  be  en- 
titled to  recover  against  the  underwriter  for  a  loss  by  bar- 
ratry;  and  such  acts  being  in  violation -of  that  duty  which 
the  masters  and  mariners  owe  to  the  ship-owners,  the  circum- 
sfance  of  the  master  or  mariners  conceiving  that  they  were 
acting  for  the  benefit  of  the  owners  will  not"  vary  the  case. 
Hence  where  the  master^^,  under  letters  of  marque,  which 
for  want  of  a  certificate  were  not  valid,  (and  which  had  been 
put  on  board  by  the  owners  with  a  view  to  encourage  sea- 
men to  enter,  and  without  any  intention  of  their  being  used 
for  the  purpose  of  cruizing),  had  cruized  for  and  taken  a 
prize,  in  consequence  whereof  the  vessel  was  lost;  it  was 
holden  to  be  an  act  of  barratry,  although  the  master  had 
libelled  the  prize  in  a  court  of  admiralty,  for  the  benefit  of 
the  owners  as  well  as  himself. 

Neither  is  it  necessary,  in  order  to  constitute  barratry, 
that  the  master  should  derive,  or  even  intend  to  derive,  any 
benefit  from  the  act  done  (24).  Hence,  where  the  master 
sailed  out  of  port*,  without  paying  the  port  duties,  whereby 
the  ship  was  forfeited,  it  was  holden  to  be  barratry.  So 
where  the  master*,  under  general  instructions  from  his 
owners  to  make  the  best  purchases,  with  dispatch,  went  into 
an  enemy's  port,  and  traded  there,  on  account  of  which 
illegal  traffic,  the  vessel  insured  was  seized  by  a  king's  ship, 
and  afterwards  condemned ;  this  illegal  act,  unautho- 
rised by  the  ship-owners,  was  holden  to  be  barratry,  al- 
though it  did  not  appear  that  the  master  would  have  been 
benefitted  by  the  act,  or  that  he  intended  thereby  any  thing 

y  Mom  ▼.  Byrom,  6  T.  R.  379.  n  Earle  y.  Rowcroft,  8,£aat|  196. 

z  Knight  ▼.  Cambridj^e,   as  cited  in 
8  East,  J  35,  136. 


(22)  For  the  penal  consequences  attending  the  wilful  destrac« 
tion  of  ships,  see  stat.  1  Ann.  stat.  2.  c.  9*  s*  4. ;  4  G.  1.  c.  13.; 
II  G.  1  •  c.  S29«  s«  6,  7.  As  to  the  mode  and  place  of  trial  for  this 
offence,  see  stat.  2.8  H*  S.  c.  15. ;  49  G.  3^  c.  79*  Ireland,  and 
c.  1 13.  England. 

(23)  *'  Even  dropping  anchor  wiik  a  fraudulent  intent  is  barra^ 
try."     Per  BuUer,  J.  in  Ross  v.  Hunter,  4  T.  R.  38. 

(24)  But  in  some  cases  the  circumstance  of  private  benefit  ac« 
cming  to  the  master  may  be  evidence  (^ fraud  in  him. 
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more  than  to  make  the  cheapest  and  speediest  purchases  {at 
bis  employers  (25). 

In  order*,  however,  to  constitute  barratry,  it  is  essentially 
necessary,  that  there  should  be  fraud.  Hence,  a  simple  de- 
viation, through  the  ignorance  of  the  master,  without  fraud 
on  his  part,  although  it  avoids  the  policy,  will  not  amount  to 
barratry  (26).  It  is  to  be  observed,  that  barratry,  in  the  sense 
in  which  it  is  used  in  our  policies,  cannot  be  committed  by 
any  persons  eitcept  masters  or  mariners,  nor  against  any 
persons  except  the  owners  of  the  ship*;  but  this  term 
comprehends  not  only  absolute  owners,  but  owners  pro  hdc 
vice  only,  as  general  freighters.  Hence,  if  A.  be  the  owner 
of  a  ship*,  and  let  it  out  to  B.  as  freighter,  who  insures  it  for 
the  voyage,  and  the  barratrous  act,  whereby  the  vessel  is  lost, 
is  committed  with  the  knowledge  of  A.,  yet  if  it  be  unknown 
to  B.  he  may  recover  against  the  underwriter  for  a  loss  by 
barratry; 

So  where  the  insurance  is  made  bv  and  in  favour  of  the 


b  Pfayn  T.  Royal  Exch.  Asa.  Comp.,  chartered  ship  be  lost,  by  means  of 

7  T.  R.  505.  the  captaio  engfagiDg  in  aB  illegal 

e  Nutt  Y.  Bourdieo,  ]  T.  R.  393.  trade,  in  obedience  to  the  orders  of 

d  Vallejo  v.  Wlieeler,  Cowp.  i43*  But  the  charterer,  this  is  not  a  loss  by 

see  Hobbe  v.  Hanuam,  3  Camp.  N.  barratry  for  which  ship-owner  can 

P.  C.  94.  where  it  was  held,  that  if  a  recover  against  the   underwriters. 


(25)  It  was  contended  in  this  case,  on  the  part  of  the  defendant^ 
that  it  the  conduct  of  the  master,  although  criminal  in  respect  of 
the  state,  were,  in  his  opinion,  likely  to  advance  the  owner's  iuteresti 
and  intended  by  him  to  do  so,  it  would  not  be  barratry ;  but  to  this 
the  court  said  they  could  not  assent,  for  it  was  not  for  him  to  judge 
in  cases  not  entrusted  to  his  discretion ;  or  to  suppose  that  he  was 
not  breaking  the  trust  reposed  in  him,  but  acting  meritoriously, 
ivhen  he  endeavoured  to  advance  the  interest  of  his  owners  by  means 
which  the  .law  forbids,  and  which  his  owners  also  must  be  taken  to 
have  forbidden,  not  only  from  what  ought  to  be,  and  therefore  must 
be,  presumed  to  have  been  their  own  sense  of  public  duty,  but  also 
from  a  consideration  of  the  lisk  and  loss  likely  to  follow  from  the  use 
of  such  means. 

(26)  ^*  Barratry  must  be  some  breach  of  trust  in  the  master,  ex 
maiejicio"  Per  Lee,  C.  J.  in  Stamma  v.  Brown,  as  cited  by  Law* 
rence,  J.  from  a  MSS.  note  in  7  T.  R,  508.  **  No  case  of  deviation^ 
unless  it  be  accompanied  with  fraud  or  crime,  is  within  the  true  de« 
iinition  of  barratry."  Per  Ellenborough,  C.  J.  in  Earle  v.  Row* 
croFt,  8  East,  1 39.  But  where  the  deviation  is  such  as  amounts  to 
barratry,  the  underwriter  cannot  insist  on  the  deviation  as  a  ^rouad 
of  objection  against  the  right  of  the  assured  to  recoren 
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ship-owner,  and  the  barratrous  act  is  committed  with  the 
privity  of  the  freighter,  the  underwriter  is  not  discharged*, 
unless  he  can  shew  that  the  ship-owner  also  w^  privy  to  the 
barratry. 

It  appears  from  the  preceding  remarks,  that  jwhere  the 
owner  of  the  ship  consents  to  the  act  done,  such  act  is  not 
barratry^  So  where  the  master  of  the  ship  is  also  owner', 
he  cannot  commit  barratry,  because  he  cannot  commit  fraud 
against  himself. 

And  the  same  rule  holds  in  equity,  where  the  owner, 
having  mortgaged  the  ship,  acts  as  master^,  for  the  mort- 
gagor is  considered  in  equity  as  the  owner  of  the  thing 
mortgaged.  But  proof  of  the  master  having  committed 
barratry  is  prima  facie  sufficient  to  entitle  plaintiff  to  recover, 
without  shewing  negatively  that  the  master  was  not  owner 
or  general  freighter.  If  the  underwriter  insists  on  this  as  a 
defence,  it  is  incumbent  on  him  to  shew  that  the  master  was 
also  owner  or  general  freighter. 

It  will  be  proper  also  to  remark,  that  barratry  cannot  be 
committed  against  the  owner  of  the  ship  with  his  consent 

It  is  not  necessary  that  the  loss,  in  consequence  of  the 
barratry  should  happen  in  the  very  act  of  committing  the 
barratry,  it  is  sufficient  if  it  happen  at  any  time  afterwards, 
and  before  the  voyage  insured  is  completed;  but  it  must 
happen  during  the  voyage  insured,  and  within  the  time  li- 
mited by  the  policy ;  tor  where  the  master*,  in  the  course  of 
the  voyage,  committed  barratry  by  smuggling,  on  his  own 
account,  by  hovering,  and  running  brandy  on  shore  in  casks 
under  60  gallons,  and  the  ship  afterwards  arrived  at  the  port 
of  destination,  and  was  there  moored  at  anchor  24  hours  in 
safety,  after  which  she  was  seized  by  the  revenue  officers  for 
the  smuggling,  it  was  holden,  that«  the  underwriter  was  dis« 
charged. 

The  captain  of  a  ship  insured'',  barratrously  carried  her  out 
of  the  course  of  her  voyage,  procured  her  to  be  condemned 
in  a  vice  admiralty  court,  sold  her,  and  delivered  her  to 
the  purchaser.  In  an  action  on  the  policy,  to  which  the 
statute  of  limitations  was  pleaded.  Lord  EUenborough  was  of 

e  Bootfiower  ▼.  Wilmer,  Loudon  Sit-  h  Lewiu  ▼.  Suasso,  Poslletb.  Diet.  toI. 

tiogs  after  T.T.  21  G.  2.  coram  Lee         1.  p.  147.  per  Ld-  Hardwicke  Cb. 

C.  J.  MSS.  i  Lockyer  v.  Offley,  1  T.  R.  as  I . 

f  Stanima  ▼.  Brown,  Str.  1173.    Nutt  k  Hibbert  ▼•  Martin,  1  Camp.  N.  P.  C. 

T.  Bourdieu^  i  T.  R.  333.  539. 

%  Admitted  S.  C.  aud  la  Rots  r.  Han* 

tar,  4  T.  R.  33. 
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opinion,  that  the  cause  of  action  did  not  accrue,  as  the  loss 
did  not  happen  until  the  master  had  divested  himself  of  the 
possession  of  the  ship,  by  delivering  her  to  the  purchaser, 
and  therefore,  althougti  the  barratrous  abandonment  of  the 
voyage,  for  the  purpose  of  making  away  with  the  ship,  and 
fraudulent "  condemnation  had  taken  place  more  than  six 
years  before  the  commencement  of  the  action,  yet  as  the  sale 
and  delivery  were  within  six  years,  the  plea  did  not  operate 
as  a  bar. 

As  it  is  not  necessary  to  aver  the  fact  whereby  the  loss  ia 
occasioned*,  in  the  very  words  of  the  policy,  provided  the 
fact  alleged  be  within  the  meaning  of  these  words,  in  a  case 
where,  by  the  policy,  the  insurance  was  against  the  barratry 
of  the  master,  and  the  breach  slssigned  in  the  declaration  was, 
that  the  ship  was  lost  by  the  fraud  and  neglect  of  the  master, 
the  declaration  was  holden  to  be  good;  for  barratry  imports 
frauds  and  he  who  commits  a  fraud  may  properly  be  said  to 
be  guilty  of  a  neglect,  viz.  of  his  duty. 

5.  Loss  by  Fire. 

Fire  is  expressly  mentioned  in  the  policy,  as  one  of  the 
perils  against  which  the  underwriters  agree  to  indemnify  the 

assured. 

In  an  action  on  a  policy",  where  the  loss  was  stated  to  be 
by  fire,  it  appeared  that  the  ship  in  question  having  been 
chased  by  an  enemy  of  superior  force,  the  captain,  in  order  to 
prevent  her  from  falling  into  the  hands  of  the  enemy,  set  her 
on  fire.  It  was  holden,  that  this  loss  was  covered  by  the 
policy ;  Lord  Ellenborough,  C.  J.  observing,  that  if  the  ship  is 
destroyed,  it  is  immaterial  whether  it  is  occasioned  by  a  com- 
mon accident,  or  by  lightning,  or  by  an  act  done  in  duty  to 
the  state.  Nor  could  it  make  any  difference  whether  the  ship 
was  thus  destroyed  by  third  persons,  subjects  of  the  king,  or 
by  the  captain  and  crew,  acting  with  loyalty  and  good  faith. 
Fire  was  still  the  causa  causans,  and  the  loss  within  the  perils 
insured  against. 

If  a  fire  arises  on  board  a  ship  from  the  damaged  quality  of 
the  goods  insured,  the  underwriters  are  not  liable;  but  if  the 
loss  is  not  so  occasioned,  the  policy  will  not  be  vitiated  by 
the  non-disclosure  of  the  condition  of  the  goods  to  the  undetr* 
writer". 

1  Knight  V.  Camhridcre,  LofcI  Rftym.    n  Boyd  v.  Dubois,  3  Camp.  N.  P.  C. 

1349.  Str.  581.  8  Mod.  230.  133. 

Di  Gordon  v.  Rimniington,  1  Camp. 
^.  Pi  C.  183. 
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V.  Of  total  Losses  and  Abandonment. 

A  TOTAL  loss  is  of  two  kinds ;  one,  where  the  whole  pro- 
perty insured  perishes ;  the  other,  where  the  propteiiy  exists, 
but  the  voyage  is  losf*,  or  the  expense  of  pursuing  it  exceeds 
the  ben^t  arising  from  it  In  the  latter  case,  the  assured 
may  c/ccT(27)  to  abandon  to  the  underwriter  all  right  to  such 
part  of  the  property  as  may  be  saved,  and  having  given  due 
notice  of  his  intention  to  do  so,  the  assured  will  then  be  en- 
titled to  demand  a  compensation  as  for  a  total  loss;  but  if  the 
assured  does  not  in  fact  abandon  (28),  or  if  he  omits  to  give 
the  underwriter  notice  (29)  of  his  having  abandoned,  or  if, 
being  required  by  the  underwriter  to  assign  over  his  interest 
in  the  property  insured,  he  refuses  to  do  so?  (30),  he  will  not 

o  If  the  voyage  be  defeated,  it  i«  the  Royal  Exch.  Ass.  B.  R.     Sittiiifii 

same  thing  for  tbifi  purpose  an  if  the  at  Serjeants^  Inn,  before   East.  T. 

ship  be  lost.     Lawrence  J.  6T.  R.  56  G.  3. 

425.     Vut  see  Parsons  ▼.  Scott,  9    p  Havclock  v.  Rockwood,  ST.R.  9(i9. 

Tannt.  363.  and  Anderson  v.  Wallis,  more  folly  reported  by  N.  Atcbesoo, 

3 Camp.  440. 3  Maule  &  Selwy n,  340.  svo.  J  800. 
and  post.  p.  91 1 .     See  also  Hunt  v. 


(27)  The  assured  is  not  in  any  case  bound  to  abandon.  See  15 
East,  15. 

(28)  All  insurance  was  effected  on  some  hogsheads  of  sugar  on  a 
voyage  from  Ostend  to  Havre.  The  vessel  sailed  from  Ostend,  but 
was  forced  on  shore,  and  the  cargo  damaged.  The  assured  wrote  to 
the  underwriters,  to  inform  them  of  the  circumstances,  and  of  the 
injury  which  the  sugars  bad  sustained.  The  underwriters  in  an* 
swer  desired,  **  that  the  assured  would  do  the  best  with  the  damaged 
property.''  It  was  holden,  that  the  letter,  coupled  with  the  answer, 
did  not  amount  to  abandonment.  Thelluson  v.  Fletcher,  1  £sp. 
N.  P.  C.  73.  per  Kenyon,  C.  J. 

(29)  Notice  of  abandonment  is  necessary,  althougl^  the  ship  and 
cai^o  have  been  sold  and  converted  into  money,  when  the  notice  of 

the  loss  was  received.     Hodgson  v.  Blackiston,  Park,  17i2.  a.  n. 

« 

(30)  In  Havelock  v.  Rock  wood,  the  in3urers  offered  to  settle  with 
the  insured,  he  first  making  an  assignment  of  one-fourth  part  of  the 
valufrof  the  ship  for  their  benefit.  The  sum  insured  not  amounting 
to  one-fouilli,  the  plaintiff  declined  making  the  assignment.  The 
court  were  of  opinion,  that,  under  these  circumstances,  the  assured 
could  not  be  considered  as  having  abandoned ;  Kenyon,  C.  J.  ob- 
serving, that  the  refusal  to  assign  seemed  to  him  to  be  equivalent  to 
a  refusal  to  abandon  ;  and  Grose,  J.  intimating,  that  there  should 
have  been  an  offer  on  the  part  of  the  assured  to  assign  such  part  as 
he  was  entitled  to.     See  Atcheson's  Report,  p.  18. 
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be  entitled  to  claim  as  for  a  total  loss ;  unless,  in  the  conclu** 
sion,  there  be  an  actual  total  loss^i. 

Insurance  on  goods.  The  vessel  was  wrecked,  part  of  the 
goods  were  lost^  and  part  got  on  shore,  but  (whilst  on  shore) 
were  destroyed  and  plundered  by  the  inhabitants  of  the  coast 
of  the  Isle  of  France,  so  that  no  portion  of  them  came  again 
into  the  possession  of  the  assured.  Held  that  this  was  a' 
total  loss  by  perils  of  the  sea,  and  no  abandonment  wad 
necessaiy. 

When  the  assured  has  received  intelligence  of  such  a  los^ 
as  entitles  him  to  abandon',  it  is  inptumbent  on  him  to  make 
his  election  to  abandon,  and  to  give  notice  thereof  to  the 
underwriter  within  a  reasonable  time^  (31),  after  receipt  of 
the  intelligence ;  otherwise  the  assured  will  be  considered  as 
having  waved  his  right  to  abandon,  and  in  case  any  part  of 
the  property  insured  be  saved,  he  can  recover  as  for  a  partial 
loss  only. 

Abandonment  is  necessary  to  make  a  constructive  total  loss ; 
but  if  there  be  an  actual  total  loss,  the  circumstance  of  the 
assured  having  previously  given  an  ineffectual  notice  of  aban- 
donment, will  not  prejudice  hi?  claim". 

"Where  a  ship  was  chartered  from  Liverpool  to  Jamaica, 
there  to  take  on  board  a  full  cargo  for  Liverpool,  at  the  cur- 
rent rate  of  freight,  to  be  paid  at  one  montn  from  the  dis- 
charge of  her  cargo  at  Liverpool ;  and  the  ship-owners  ef- 
fected a  valued  policy  on  the  freight,  at  and  from  Jamaica, 
to  her  port  of  discharge  in  the  united  kingdom ;  and  the  ship, 
arrived  at  Jamaica,  and,  after  taking  on  board  one-half  of 
her  cargo,  was  lost  by  storm,  the  remainder  of  her  cargo 

q  Mcllish  ▼.  Andrews,  15  East,  13.  s  Mitchell  v.  £die,  ]  T.  R.  60S.     AlU 

r  Bondrett  v.  Hentigg,  1  Hoirs  N.  P.        wood  ▼.  Henckell,  Park,  173. 
C.  149,  C.  B.  Gibt>B,  C.  J.  t  Barker  t.  Blakes,  9  Eaat,  283. 

u  Mellish  ▼«  Andrews,  is  East,  13. 

*i^— — — ~—  ■  I'    I    I        I  ■■  I     I.I.  I  I  II  I ,. 

(3])  **  An  abandonment  must  be  made  within  a  reasonable  time ; 
and  I  rather  conceive  that  it  is  the  province  of  the  judge  to  direct 
the  jury  as  to  what  is  a  reasonable  time,  under  the  circumstances." 
Per  Lord  Elienborough,  C.  J.  in  Anderson  v.  Royal  Exch.  Ass., 
7  East,  43.  cited  by  Ld.  E.  in  Davy  v.  Milford,  15  East,  663. 
*^  The  assured  must  make  his  election  speedily,  whether  he  will 
abandon  or  not.  He  cannot  lie  by,  and  treat  the  loss  as  an 
average  loss,  and  take  measures  for  the  recovery  of  it,  without  com- 
municating that  fact  to  the  underwriters,  and  letting  them  know 
that  the  property  is  abandoned  to  them*'*  Per  Lord  Kenyon^  C«  J. 
in  Allwood  v.  Henckell,  Parkj  172* 
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being  on  shore  and  ready  to  be  shipped :  held  that  the  assured 
were  entitled  to  recover,  as  for  a  total  loss*. 

It  may  be  collected,  from  the  two  following  cases,  under 
what  circumstances  the  assured  may  elect  to  abandon  and 
claim  as  for  a  total  ^oss. 

A  ship  was  freighted  with  fish^,  and  was  insured  on  a 
voyage  from  Newfoundland  to  the  port  of  discharge  in  Por- 
tugal or  Spain,  without  the  Streights,  or  England,  During 
the  voyage  a  violent  storm  arose,  in  consequence  of  which 
it  became  necessary  that  part  of  the  cargo  should  be  thrown 
overboard,  and  the  ship  was 'SO  much  disabled  as  to  render  it 
necessary  for  her  to  go  into  port  to  refit;  but  before  she  could 
reach  any  port,  she  was  captured  by  the  French,  who  took 
out  nearly  the  whole  of  the  crew,  and  sent  them  into  France. 
The  ship  having  remained  eight  days  in  possession  of  the 
enemy,  but  not  having  been  carried  into  port,  nor  within  the 
enemies*  fleet,  was  recaptured  and  brought  into  Milford 
Haven.  The  assured  immediately  gave  notice  of  their  inten- 
tion to  abandon.  The  remainder  of  the  cargo  was  spoiled 
whilst  the  ship  lay  at  Milford  Haven,  and  before  she  could  be 
refitted.  It  was  holden,  that  the  loss  being  in  its  nature  a 
total  loss,  at  the  time  when  it  happened,  the  assured  had  a 
right  of  election  to  abandon ;  that  the  subsequent  title  to  re- 
stitution, arising  from  the  recapture  of  the  ship,  which  teas 
not  in  a  situation  to  pursue  her  voyage,  could  not  take  away 
a  right  vested  in  the  assured  at  the  time  of  the  capture,  and 
consequently  that  the  assured  having  given  immediate  notice 
of  abandonment,  were  entitled  to  recover  against  the  insurers 
for  a  total  loss. 

A  ship  and  goods  were  insured  for  a  voyage  from  Mount- 
serrat  to  London*.  The  ship  was  taken  by  an  enemy  who 
took  out  all  the  crew,  part  of  the  cargo  (which  consisted  of 
sugai^)  and  the  rigging.  She  was  afterwards  recaptured  and 
carried  into  New  York,  where  the  captain  arrived  on  the 
23d  of  June,  and  taking  possession  of  her,  found  that  part  of 
what  had  been  left  of  tlie  cargo  had  been  washed  overboard ; 
that  57  hogsheads  of  what  remained  were  damaged,  and  that 
the  ship  was  in  such  a  state,  that  she  could  not  be  repaired 
without  unloading  her  entirely.  The  owners  had  not  any 
storehouses  at  New  York,  where  the  sugars  could  have  been 
deposited  while  the  ship  was  repairing,  nor  any  agent  there 
to  advise  the  captain.    No  sailors  were  to  be  had.    There 

X  Davidson  v.  Willaiey,  i  M.  &  S.  313.        t  Milles  r.  Fletcber,  Don;.  S30. 
y  GoM  T.  Withen,  9  Burr.  6b3. 
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was  an  embargo  on  all  vessels  at  New  York  until  the  27th  of 
December,  and  by  the  destination  of  the  ship,  she  was  to 
have  arrived  at  London  in  July.  Thus  circumstanced,  the 
captain  sold  the  cargo,  and  contracted  for  the  sale  of  the  ship, 
conceiving  that  he  was  thereby  acting  most  beneficially  for 
his  employers.  The  captain  dia  not  know  of  the  insurance. 
The  assured,  upon  receiving  intelligence  of  what  the  captain 
had  done,  offered  to  abandon  to  the  underwriters,  and  made 
a  demand  as  for  a  total  loss.  An  action  having  been  brought 
to  enforce  this  demand,  it  was  holden,  that  the  assured  were 
entitled  to  recover  as  for  a  total  loss ;  Lord  Mansfield,  C.  J, 
observing,  that  it  had  been  laid  down,  "  that  if  the  voyage 
was  lost,  or  not  worth  pursuing,  if  the  salvage  was  high,  if 
further  expense  was  necessary,  if  the  insurers  would  not  at 
all  events,  undertake  to  pay  that  expense,  &c«  the  insured 
might  abandon,  notwithstanding  a  recapture." 

It  may  be  observed,  that  the  preceding  cases  were  cases 
of  peculiar  circumstances,  that  it  ought  not  to  be  inferred 
from  them,  that  in  the  case  of  a  mere  capture,  followed  by  a 
recapture,  that  the  insured  may,  after  the  recapture  (32) 
abandon,  and  demand  as  for  a  total  loss.  The  impropriety 
of  making  such  an  inference  will  appear  from  the  following 
case: 

A  ship,  valued  at  a  certain  sum*,  was  insured  on  a  voyage 
from  Virginia  or  Maryland  to  London ;  during  the  voyage, 
the  ship  yf^%  captured  by  the  French,  who  took  out  nearly 
the  whole  of  the  crew,  and  put  in  a  prize-master  to  carry 
her  to  France.  Having  remained  17  days  in  possession  of 
the  enemy,  she  was  recaptured  by  an  English  man  of  war, 
and  carried  into  Plymouth,  whence  she  was  brought  into 
the  port  of  London,  by  the  order  of  the  owners  of  tne  cargo 
and  the  recaptors.  The  assured  having  received  intelligence 
of  what  had  happened,  gave  notice  to  the  underwriters  of 
his  intention  to  abandon.  It  appeared,  that  no  damage  had 
been  sustained  from  the  capture,  except  what  arose  from 
the  temporary  interruption  of  the  voyage,  and  a  charge  for 

■ 

a  Hamntrin  v.  Mendez,  2  Rarr.  1 198.  1  Bl.  K.  976. 


(32)  The  assured,  upon  intelligence  of  a  capture,  may  abandon, 
and  claim  as  for  a  total  loss.  Admitted  per  Lord  Kenyon,  C.  J.  in 
M* Masters  v.  Schoolbred,  1  Esp.  N.  P.  C.  237  ;  but  if  they  ne^ 
gleet  this  opportunity,  and  afterwards  the  ship  is  recovered,  the 
assured  can  only  claim  for  the  loss  actually  sustained.    S.  C. 
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salvage,"  which  the  underwriter  bad  offered  to  pay.  The 
cargo  had  been  delivered  to  the  freighters,  who  had  paid 
freight  for  the  same.  An  action  haying  been  brought,  in 
which  the  assured  claimed  as  for  a  total  loss,  it  was  holden, 
that  in  cases  of  insurance,  the  plaintiff's  demand  is  for  an 
indemnity,  consequently  his  action  must  be  founded  upon 
the  nature  of  the  injury  sustained  at  the  time  of  action 
brought;  that,  as  it  was  repugnant,  upon  a  contract  of  in- 
demnity, to  recover  as  for  a  total  loss,  when  the  final  event 
had  decided  that  the  real  injury  was  an  average  loss  onIy» 
the  plaintiff,  in  the  present  case,  was  entitled  to  recover  for 
an  average  loss  only.  At  the  conclusion  of  the  judgment. 
Lord  Mansfield  said,  that  the  court  desired  it  to  be  under* 
stood  that  the  only  point  determined  was,  "  that  on  a  va- 
lued policy,  the  plaintiff  could  not  recover  morQ  than  the 
actual  loss,  which  nad  happened  at  the  tjme  when  he  chose  to 
abandon," 

A  late  decision  on  this  subject,  and  which  was  admitted  to 
be  new  in  specie,  must  not  pass  unnoticed.  The  defendant 
had  subscribed  two  policies^,  one  on  ship,  and  the  other  on 
freight  of  the  same  ship,  on  a  voyage  from  Liverpool  to  Ja- 
maica. The  ship  was  captured  on  the  21st  of  September, 
and  recaptured  on  the  25th;  after  which,  the  plaintiff  having 
received  intelligence  on  the  30th  of  the  capture,  but  not  of 
the  recapture,  gave  notice  of  abandonment  on  the  31st,  which 
he  persevered  in  after  the  6th  of  October,  when  news  of  the  re- 
capture arrived,  and  that  the  ship  was  safe  in  a  port  in  Ire- 
land, but  which  notice  the  underwriters  did  not  accept.  And 
it  appeared,  that  instead  of  a  total  loss,  there  had  been  only  a 
small  partial  loss  of  13/.  and  a  fraction,  for  salvage  and 
charges  on  the  policy  on  freight,  and  15/.  and  a  fraction  on 
the  ship  and  policy,  and  that  no  damage  whatever  was  sus- 
tained by  the  8hi|)  in  the  possession  of  the  enemy.  The 
question  was,  whether  that  which  in  the  result  turned  out 
to  be  only  a  partial  loss  to  a  trifling  extent  should,  because 
of  the  notice  of  abandonment  given  when  a  total  loss  ap- 
peared to  exist,  be  recovered  as  a  total  loss.  The  court  were 
of  opinion,  that  they  must  look  to  the  real  nature  of  the  con- 
tract in  a  policy  of  insurance,  which  was  nothing  more  than 
a  contract  of  indemnity,  and,  consequently,  as  that  which  was 
supposed  to  be  a  total  loss  at  the  time  of  the  notice  of  aban- 
donment first  given  had  ceased;  and  as  only  a  small  loss  had 
been  incurred  in  the  salvage;  that  was  the  real  amount  of  the 
indemnification  which  the  plaintiff  was  intitled  to  receive 

b  Baiubridgie  v.  Neilson,  lo  East,  399. 
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under  this  contract  of  indemnity.  Lord  EUcnborough  ob- 
served, •*  that  it  has  been  said  in  argument,  that  the  olFer  to 
abandon  having  been  rightly  made  at  the  time,  a  right  of  ac- 
tion vested  in  the  assured,  which  could  not  be  defeated  by 
the  subsequent  events;  but  that  proposition  is  not  only  not 
true  in  the  whole,  but  it  is  not  true  in  its  parts.  The  effect 
of  an  offer  to  abandon  is  truly  this,  that  if  the  offer  appear  to 
have  been  properly  made  upon  certain  supposed  facts  which 
turn  out  to  be  true,  the  assured  has  put  himself  in  a  condition 
to  insist  upon  his  abandonment;  but  it  is  not  enough  that  it 
was  properly  made  upon  facts,  which  were  supposed  to  exist 
at  the  time,  if  it  turn  out  that  no  such  facts  existed,  or  that 
other  circumstances  had  occured  which  did  not  justify  such 
abandonment.  It  may  be  said  to  be  properly  made  upon  no- 
tice received,  and  bond  fide  credited,  by  an  assured,  of  his 
ship  having  been  wrecked,  whether  such  intelligence  were 
trueor  not,  and  though  the  letter  conveying  it  turned  out  to 
be  a  forgery:  and  yet,  clearly  no  right  of  action  would  vest 
in  him,  founded  upon  an  abandonment  made  upon  false  intel^ 
ligence,  and  without  any  thing,  in  fact,  to  warrant  the  giving 
of  such  notice.  What  is  an  abandonment  more  than  this, 
that  the  assured,  having  had  notice  of  circumstances,  which, 
if  true,,  entitle  him  to  treat  the  adventure  as  a  total  loss,  he,  in 
contemplation  of  those  circumstances,  casts  a  desperate  risk 
on  the  underwriter,  who  is  to  save  himself  as  well  as  he 
can?  But  does  not  all  this  presume  the  existence  of  those 
facts  on  which  the  right  accrues  to  him  to  call  upon  the  un- 
derwriter for  an  indemnity  ?  And  if  they  be  all  imaginary, 
or  founded  in  misconception,  or  if  at  the  time  it  had  ceased 
to  be  a  total  loss,  and  there  be  no  damage  to  the  assured, 
09  at  least  if  the  only  damnification  arise  out  of  the  very  act 
(the  recapture)  which  saves  the  thing  insured  from  sus- 
taining a  total  loss,  the  whole  foundation  of  the  abandonment 
fails." 

The  loss  of  the  voyage  occasioned  by  the  detention  of  the 
ship  will  not  enable  the  owner  to  recover  upon  a  policy  on  the 
ship  as  for  a  total  loss,  the  ship  having  been  released  before 
abandonment^ 

Where  the  ship  was  wrecked,  but  all  the  goods  were 
brought  on  shore,  though  in  a  very  damaged  state,  so  that 
they  became  unprofitable  to  the  assured *= :  held  that  the  un- 
derwriters on  the  goods,  who  were  freed  by  the  policy  from 
the  particular  average,  could  not  be  made  liable  as  for  a 
total  loss,  by  a  notice  of  abandonment. 

b  Panont  ?.  Scottj  «  Tsant.  363.  c  Thompson  ▼.  Roy.  Ex.  Ass.  Comp. 

I6£ait,9i4. 
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Policy  of  assurance  on  goods  (copper  and  iron)  at  and  from 
London  to  Quebec,  warranted  free  of  particular  average,  and 
the  ship,  owing  to  sea  damage  in  the  course  of  her  voyage, 
was  obliged  to  run  into  port  and  undergo  repair,  and  some 
part  of  the  goods  were  damaged,  and  the  repairs  detained  her 
so  long  as  to  prevent  her  reaching  d.  that  season,  and  no  other 
ship  could  be  procured  at  that  or  a  neighbouring  port  to  for- 
ward the  cargo  in  time,  so  that  the  voyage  was  abandoned, 
and  the  ship  afterwards  sailed  on  another  voyage:  held*  that 
this  was  not  a  total  loss  of  the  goods,  and  that  the  assured 
could  not  abandon. 

Insurance  on  ship.  The  ship  during  her  voyage,  while 
loading  her  homeward  cargo,  was  seized  by  the  crew  and  car- 
ried away  to  a  distant  countryiand  her  cargo  plundered,  and 
the  ship  deserted,  but  was  afterwards  retaken  by  another 
ship,  and  was  brought  with  a  small  remaining  part  of  her 
cargo  to  an  English  port  (not  the  port  of  her  destination)  and 
part  of  her  rigging  was  gone,  and  she  could  not  be  made  fit 
for  a  voyage  again  without  considerable  Expense  in  providing 
a  crew  and  stores:  held^  that  this  was  not  a  total  loss  so  as 
to  entitle  the  assured  to  abandon  after,  notice  of  the  recap- 
ture. 

Upon  a  hostile  embargo  in  a  foreign  port^  the  ship-owner, 
who  had  separately  insured  ship  arid  freight,  abandoned 
them  to  the  respective  underwriters  at  the  same  time;  the 
abandonment  was  accepted  by  the  underwriters;  afterwards 
the  embargo  was  taken  off,  and  the  ship  completed  her  voy- 
age and  earned  freight  The  freight  having  been  paid  by  the 
freighters  to  the  underwriters  on  the  ship,  the  ship-owner, 
the  assured  brought  an  action  against  one  of  the  underwrit- 
ers on  freight,  claiming  as  for  a  total  loss;  it  was  holden, 
that  the  assured  could  not  recover,  the  freight  having  been 
in  fact  earned:  or  supposing  it  to  have  been  in  any  other  sense 
lost  to  the  assured,  by  the  abandonment  of  the  ship  to  the 
underwriters  thereon,  it  was  so  lost,  not  by  any  peril  insured 
against,  but  by  the  voluntary  act  of  the  assured  in  making 
such  abandonment,  with  which,  and  the  consequences  thereot, 
the  underwriters  on  freight  had  not  any  concern. 

Policy  on  fruit  from  Cadiz  to  London,  with  the  usual 
memorandum K.    In  the  course  of  the  voyage  the  fruit  was 

d  AnderBon  y.  Wallis,  s  Maule  &  Srt-  e  Falkiier  ▼.  Ritcbie,  2  Maule  A(  SeU 

wyn,  Q40.  recognized  in  Everth  t.  wyn,  290. 

Smith,  2  Maule  &  Selwyn,  273.  and  f  McCarthy  v.  Abel,  s  East,  388.    See 

in   Hunt  v.   Royal   Exchange  As-  post.  Case  v.  Davidson. 

juraoce,  B.  R.  Siitini^s  at  Serjeants*  %  Dyson  t.  Rowcrofk,  3  Bos.  &  Pul. 

Inn  before  E,  T.  5^  G.  3.  4/4. 
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8o  much  damaged  by  the  sea-^water^that  it  became  rotten  and 
stunk,  and  on  the  ship's  arrival  at  an  intermediate  port,  into 
which  she  was  driven,  the  government  of  the  place  prohi- 
bited the  landing  of  the  cargo.     The  ship  also,  being  too 
much  damaged  to  proceed  on  her  voyage,  was  sold,  and  tl^e 
cargo  necessarily  tnrown  overboard.     It  was  holden,  on  a 
case  reserved,  that  the  assured  were  entitled  to  recover  for  a 
total  loss;  and  Chambre,  J.  said  "  the  ship  i^  expressed  to 
have  been  so  much  damaged  that  she  could  not  proceed, 
but  was  sold;  now  this  must  certainly  have  made  a  com- 
plete end  of  the  voyage.    We  do  •not  construe  special  cases 
so  strictly  as  we  do  special  verdicts;  on  the  whole,  there- 
fore, it  seems  to  be  that  the  loss  was  total,  and  though  the 
cargo  might  be  said  to  exist  in  specie,  yet  in  value  it  did 
not  exist  at  all.    If  that  be  so,  the  inference  of  law  is  plain. 
What  is  it  ag-ainst  which  the  underwriters  protect  them- 
selves  by    the    memorandum  ?      Against  partial    damage. 
For  what  reason  ?  Because,  as  the  commodities  enumerated 
are  perishable  in  their  nature,  it  might  be  impossible  to  as- 
certain, with  exactness,  what  part  of  the  loss  arose  from 
the  nature  of  the  commodity,  and  what  from  sea-damage. 
If  ever  there  was  a  cs&e  of  total  loss,  it  certainly  is  the  pre- 
sent." 

After  satisfaction  made  as  to  the  goods  themselves*,  if 
restored  in  specie,  or  compensation  made  for  them,  the  as- 
sured stands  as  a  trustee  for  the  insurer,  in  proportion  for 
what  he  has  paid. 

A  ship-owner  having  chartered  his  ship  to  J.  S.*  insured 
the  ship  and  freight  with  different  sets  of  underwriters. 
Having  notice  of  an  embargo  laid  on  the  ship  in  a  foreign 
port,  he  abandoned  the  ship  and  freight  to  the  respective  un- 
derwriters, and  received  the  whole  amount  of  their  sub- 
scriptions as  for  a  total  loss;  first  undertaking,  by  a  memo- 
ranaum  on  the  ship  policy,  to  assign  to  the  underwriters 
thereon  his  interest  in  the  ship,  and  to  account  to  them  for 
it ;  and  afterwards  undertaking,  by  a  similar  memorandum 
on  the  freight  policy,  to  assign  to  the  underwriters  on 
freight  all  right  of  recovery,  compensation,  &c.  The  ship 
having  been  afterwards  liberated,  returned  home,  and  earned 
freight,  which  was  received  by  the  assured;  it  was  holden^ 
that  however  the  question  of  priority  as  to  the  title  to  the 
freight  might  have  been,  as  between  the  different  sets  of 


li  Randall  t.  Cockrao,  i  Vez.  98. 


i  Tbompsoo  ir.  Rovcroft,  4  East,  R. 
34.  See  aUo  Leatham  t.  Terry, 
d  Bos.  &  Pul.  479* 
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imderwriters  litigating  oqt  of  the  same  fund,  and  however 
the  weight  of  argunnent  might  preponderate  in  favour  of  the 
underwriters  on  the  ship  (33),  yet  that  the  assured,  who  had 
received  the  freight,  was  at  all  events  liable  on  his  express 
undertaking  to  pay  it  over  to  the  underwriters  on  freight. 
But  in  a  subsequent  case'',  which  arose  on  the  same  embar- 
go, it  was  holden,  that  although  the  underwriter  on  freight 
was  entitled  to  recover  the  freight  received  by  the  assured, 
yet  the  assured  might  deduct  out  of  it  the  "following  ex- 
penses: 1.  The  expenses  of  ship  and  crew  in  the  foreign 
port,  including  port  charges,  (besides  the  expenses  of  ship- 
ping the  cargo,  which  exclusively  belonged  to  the  under- 
writers on  freight).  2.  Insurance  thereon.  3.  Wages  and 
provisions  of  crew  from  their  liberation  in  the  foreign  port 
till  their  discharge  here.  4.  Wages  (provisions  were  sup- 
plied by  the  foreign  government)  to  tlie  crew  during  their 
detention.  But  it  was  further  holden,  that.the  assured  was 
not  entitled  to  deduct  out  of  such  freight :  1.  Charges  paid 
at  the  port  of  discharge  on  ship  and  cargo.  2.  Insurance  on 
ship.  3.  Diminution  in  value  of  ship  and  tackle  by  wear 
ana  tear  on  the  voyage  home. 

In  case  of  a  total  loss,  where  the  policy  is  a  valued  policy, 
the  value  inserted  in  the  policy  must  be  paid  by  the  under- 
writer. 

Goods  protected  by  a  valued  policy,  being  captured,  are 
condemned  as  lawful  prize,  the  captors  paying  freigiit  The 
assured  may  recover  as  for  a  total  loss*. 

Where  the  subject  matter  of  the  insurance  is  at  first  of 
the  value  mentioned  in  the  policy,  and  there  is  not  any  im- 
putation of  fraud,  the  underwriter  will  be  bound,  in  case  of 
a  loss,  by  the  valuation  in  the  policy,  although  the  loss  hap- 
pens at  the  latter  end  of  the  voyage,  at  which  time  the  pro- 
le Sharp  T.  Gltditone,  7  East,  94.  1   Marshall  t.  Parker,  3  Camp.  N.  P. 

C.  69. 

(33)  See  Sharp  v.  Gladstone,  7  East,  30.  whei-e  Lord  Ellenbo- 
rough,  C.  J.  observed,  that  as  to  the  general  question,  whether  an 
abandonment  could  be  made  to  the  underwriters  on  freight  after  an 
abandonment  to  the  underwriters  on  ship,  he  desired  to  he  under- 
stood as  giving  no  opinion.  But  in  Case  v.  Davidson,  B.  R.  £.  T. 
56  Geo.  3.,  it  was  detennined  on  a  special  case  that  the  insurer  of 
ship  to  whom  abandonment  is  made  is  entitled  to  freight,  though 
the  freight  haa  been  abandoned  to  the  insurer  on  freight.  Per 
three  Judges.^-Bayley,  J.  dissentiente.— N,  On  the  Uistday  of  the 
term  leave  was  given  to  turn  this  case  into  a  special  verdict. 

VOL.  II.  S 
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pcrty  insured  is  considerably  diminished  in  value :  as  wliere 
an  insurance  was  made  on  ship^,  stores,  and  provisions, 
valued,  on  a  certain  voyage,  and  the  ship  foundered  on 
her  arrival  at  the  port  of  discharge :  it  was  holden,  that  the 
loss  being  total,  and  no  fraud,  the  underwriter  was  liable  to 
pay  the  value  inserted  in  the  policv,  although  it  appeared 
that  provisions  to  the  amount  of  halt  that  value  bad  been  ex* 
pended  (34). 

In  an  action  upon  a  valued  policy^  the  defendant  paid  into 
court  30/.  per  cent.  It  was  contended,  that  as  the  contract 
admitted  the  value,  and  as  the  payment  of  money  into  court 
admitted  the  contract,  the  defendant  had  made  an  admis« 
sion,  which  furnished  at  least  a  prima  facie  case  for  the 
plaintiff,  of  a  total  loss  to  the  amount  insured,  and  tliat  it 
was  incumbent  on  the  defendant  to  shew  that  the  loss  was 
less  than  the  whole  value  in  the  policy.  But  the  court  were 
unanimous,  that  the  defendant's  rule  was  mereiv  an  admis^ 
ftion  that  a  loss  of  30/.  per  cent  had  been  sustained  and  no 
more  P. 

Where  there  is  not  any  valuation  in  the  policy,  the  prime 
cost,  or  invoice  price,  together  with  all  charges  until  the 

rds  are  put  on  ooard,  and  the  premium  of  insurance,  will 
the  foundation  upon  which  the  loss  shall  be  computed* 
If  part  of  a  cargo,  capable  of  distinct  valuation,  be  lost,  the 
-vahie  of  such  part  must  be  paid. 

Where  there  is  insurance  on  goods,  as  may  be  thereafter 
declared  and  valued,  the  assured  may,  by  duly  declaring  and 
valuing  before  the  loss,  make  it  a  valued  policy ;  but  if  the 
assured  do  not  so  declare  and  value,  it  is  then  an  open  policy^ 
And  the  interest  must  be  proved  at  the  trials. 


VI.  Of  partial  Losses. 
A  partial  loss  upon  a  ship  or  goods',  is  such  a  proportion. 

o  Shawe  y.  Fetton,  s  East,  log.  mah  v.  RingstoD,  3  Camp.  N^  P.  C> 

p  Rucker  ▼.  Palsgrave,  l  Taunt.  R.  153. 

419.                                               ■  r  Marsh.  535. 
q  Per  Lord  Elleaborougb,  C.  J.  Har- 


(34)  **  Valuation  at  the  sum  insured  is  an  estoppel  in  case  of  a 
total  loss."  Per  Lee,  C.  J.  in  Erasmus  v.  Bank,  M.  21  G.  2.  and 
Smith  T.  Flexney,  Dec*  13,  1747. 
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of  the  prime  cost  as  is  equal  to  the  diminution  in  value  occa- 
sioned  by  the  damage. 

In  the  case  of  a  partial  loss'*,  although  the  policy  be .  a 
valued  policy,  yet  the  computation  must  be  by  the  real  in- 
terest of  the  assured  on  board,  and  not  by  the  value  in  the 
policy;  that  is,  the  policy,  notwithstanding  the  valuation,, 
must  be  considered  as  an  ojjen  policy. 

In  the  case  of  a  partial  loss  upon  goods,  by  sea  damage, 
the  rule  is,  that  the  underwriter  is  not  to  be  subjected  to  the 
fluctuation  of  the  market ^  and  that  he  is  not  liable  for  any 
loss  which  may  be  the  consequence  of  the  duties  or  charges 
to  be  paid  after  the  arrival  of  the  commodity  at  the  place  of 
its  destination.  Hence,  in  computing  the  average  in  a  case 
of*  this  kind,  the  difference  between  the  respective  gross 
proceeds  (35)  of  the  daniagcd  goods,  and  of  the  goods  if 
they  had  arrived  sound  at  the  port  of  delivery^  tnust  first  be 
ascertained.  Then,  whatever  aliquot  part  of  the  gross  pro- 
ceeds of  the  sound  commodity  at  the  port  of  delivery  such 
difference  constitutes,  the  same  aliquot  part  of  the  original 
value  will  be  the  sum  for  which  the  underwriter  will  be  lia- 
ble: e,  g.  Suppose  a  hogshead  of  sugar  is  insured  on  a  voy- 
age from  London  to  Hamburgh:  the  original  value  is  30/.; 
being  deteriorated  by  sea  damage,  the  gross  proceeds  at 
Hamburgh  amount  to  40/.  whereas,  if  the  sugar  had  iK>t 
been  damaged,  the  gross  proceeds  would  have  amounted  to 
50/.  The  difference  is  U)/.  or  one  fifth  part  of  50/.  The 
sum  then  which  the  underwriter  must  pay,  will  be  one-fitlh 
of  30/.  the  original  value,  or  61.  In  cases  where  the  suras 
are  more  complicated  than  in  the  preceding  instance,  the 
calculation  may  be  made  as  follows ;  as  the  gross  proceeds 

8  Le  Craa  ▼.  Hu^liefl,  Marsh.  54 1.    t  Lewis  ▼.  Rucbfr,  s.Burr.  1167- 


(33)  It  wa9  solemnly  determined  in  Johnson  v.  Sheddon,  2  East, 
581.  recognii»ed  in  Hurry  v.  Royal  Ex.  Ass.  3  fios.  &  Pul.  30S. 
that  the  gross  proceeds,  and  not  the  net  proceeds  must  be  taken  as 
the  basis  of  the  calculation.  A  cargo  insured  by  a  valued  policy 
was  conGscated  abroad  and  sold  * ;  but  the  enemy  permitted  the 
foreign  consignee  to  retain  from  the  proceedti  the  amount  of  his 
acceptances  which  he  had  previously  paid  ;-  the  assured  not  ha\> 
tn^  abandoned,  the  loss  became  partial  only,  and  the  assured  wa$ 
bolden  to  be  entitled  to  recover  from  the  underwriter  a  sum  bear^ 
ing  the  same  proportion  to  his  subscription  as  the  loss  ultimately 
sustained  bore  to  the  whole  value  in  the  policy. 

•  Goldnmid  V.  Gillicf,  4Tauot.809. 
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of  the  sound  :  the  gross  proceeds  of  the  damaged 
:  :  the  orifi^inal  vahie  :  a  fourth  quantity,  which 
being  found  by  the  rule  of  three,  must  be  subtracted  from 
the  prime  cost,  and  the  difference  will  be  the  average  loss  or 
sum  for  which  the  underwriter  is  chargeable. 

The  proportion  of  loss  is  calculated  through  the  same  me- 
dium (that  is,  by  comparing  the  selling  price  of  the  sound 
commodity  with  the  aamaged  part  of  the  same  commodity 
at  the  port  of  delivery)  whether  the  policy  be  valued**  or 
open".  But  the  proportion  of  loss,  when  ascertained,  is 
applied  to  different  standards  of  value.  For  the  original 
value  in  the  case  of  a  valued  policy  is  the  valuation  in  the 
policy ;  but  in  the  case  of  an  open  policy,  the  original  value 
is  the  invoice  price  at  the  port  of  delivery,  including  pre- 
miums of  insurance  and  commission. 

In  an  action  on  a  policy  on  ship  and  goods,  warranted  free 
'  from  American  condemnation,  it  appeared,  that  the  ship  and 
goods  were  damaged  by  the  perils  of  the  seas,  and. were 
afterwards  seized  by  the  American  government  and  con- 
demned. It  was  holden,  that  the  total  loss  by  subsequent  * 
^seizure  and  condemnation  took  away  from  the  assured  the 
right  to  recover  in  respect  to  the  previous  partial  loss  by  sea 
damage^;  inasmuch  as  the  immediately  operating  cause  of 
total  loss  was  one  from  which,  and  its  consequences,  the 
junderwriter  was  by  express  provision  in  the  policy  exempted ; 
and  as  the  other  antecedent  causes  of  injury  never  produced 
any  pecuniary  loss  to  the  plaintiff;  and  as  there  never  existed 
a  period  of  time  prior  to  the  total  loss,  in  which  the  as- 
sured could  have  practically  called  on  the  underwriter  for  an 
indemnity  against  the  temporary  and  partial  injury. 

T!ie  liability  of  the  underwriter  is  not  restricted  to  the  sin- 
gle amount  of  his  subscription*,  but  he  may  be  subject 
either  to  several  average  losses,  or  to  an  average  loss  and  total 
loss,  or  to  money  expended  and  labour  bestowed  about  the 
defence,  safeguard,  and  recovery  of  the  ship,  to  a  much 
greater  amount  than  the  subscription ;  and  it  shall  be  reco- 
verable as  an  average  loss. 


u  Len^U  V.  Ruckcr,  3  Burr  1167 
X  UsVier  v.  Noble,  13  Eait,  639. 
y  Li  vie  v.  Jbiihoii,  isi  Eiitt,  640. 


z  Le  ChcmiBant  r.  PcarsoD,  ^Taiiot. 
S67. 
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VII.  Of  Adjustment. 

The  adjustment  of  a  loss  is  the  settling  and  ascertaining 
the  amount  of  the  indemnity  which  the  assured*,  after  all 
allowances  and  deductions  are  made,  is  entitled  to  receive 
under  the  policy,  and  fixing  tbe  proportion  which  each  un- 
derwriter is  liable  to  pay. 

An  adjustment  being  indorsed  on  the  policy,  and  signed 
by  the  underwriter,  with  a  promise  to  pay  in  a  given  time, 
is  to  be  considered  as  a  note  of  hand^,  but  it  does  not  require 
a  stamps.  If  the  underwriter  refuses  to  pay,  the  assured 
may  declare  on  the  policy;  and  give  the  adjustment  in  evi- 
dence (proving  the  signature)  as  an  admission  of  all  the  facts 
necessary  to  be  proved.  It  is  not  necessary,  although  usual 
at  this  day,  to  declare  specially  on  the  adjustment*.  The* 
adjustment  is  only  prima  facie,  and  not  conclusive,  evidence 
against  the  underwriter. 

Hence  where  the  witness^,  who  proved  the  adjustment, 
swore  that  soon  after  the  underwriters  had  signed  it,  doubts 
arose  in  theii»  minds  as  to  the  honesty  of  the  transaction. 
Lord  Kenyon,  C,  J.  was  of  opinion,  that  in  such  case  the 
plaintiff  should  produce  other  evidence,  and  that  shutting 
the  door  against  mquiry,  after  an  adjustment,  would  be  put- 
ting a  stop  to  candour  and  fair  dealing  amongst  the  under- 
writers. The  court  afterwards,  on  a  motion  for  a  new  trial 
concurred  in  opinion  with  the  chief  justice. 

Case  upon  a  policy  of  insurance  upon  the  ship  Valiant', 
and  goods,  "  from  London  to  Leghorn  and  Naples,  or 
Naples  and  Leghorn,  both  or  either,  with  permission  to  join 
convoy  in  the  Channel  and  to  call  at  Gibraltar."  The  plain-^ 
tiff  declared  for  a  total  loss  by  perils  of  the  sea.  A  broker, 
called  on  the  part  of  the  plaintiff,  said,  that  he  had  effected 
the  policy,  and  that  it  had  been  subscribed  by  one  M'Cleiy, 
as  the  defendant's  agent"  That  after  the  loss  there  was  laid 
before  the  agent  a  translation  of  all  the  papers  which  had 
come  to  his  (the  broker's)  hands,  and  that  the  agent  might 
have  exanvined  them  if  he  pleased,  and  that  he  signed  the 
adjustment     It  was  then  proposed  to  call  M*Clery,   but 

a  Marsh. 599.  d  ^er  Kenyon,   C.  J.  ia  Rod^era  t. 

b  Hoic  ▼.  Gouldncy,  Beawei,  aiQ.  Lee,  May  lor,  Park,  ]  is. 

C.  J.  e  S.  C. 

c  Per  Kenyon, C.J.  in  Wiebev.  Simp-  f  DeGarron  v.Galbraitb,  Park,  na. 

ton,   London  Sittinga  after  M.  T.  g  Voller  and  another  v.  Griffithn,  Lon- 

41  G.  8.  MSS.  don  SUtings  after  M.  T,  41  G.  a. 

B.  R.  Kenyon,  C.  J.  MSS.     ' 
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Erskitie  objected  to  it,  on  the  ground  that  he  wag  an  intcf-' 
ested  witness.  Kenyon,  C.  J.  over-ruled  the  objection,  ob- 
serving, that  howevef  his  concern  in  the  transaction  might 
operate  on  his  feelings  and  aft'ect  his  credit,  he  did  not  think 
he  had  such  an' interest  as  to  render  him  incompetent 
M'Clery  was  then  called,  who  said,  that  he  read  the  protest 
in  a  cursory  manner,  and  that,  when  he  came  to  the  average, 
observing  the  accounts  to  be  correct,  and  not  then  knowing 
what  he  had  learned  afterwards,  viz.  that  some  vitriol  had 
been  stowed  in  an  improper  part  of  the  ship,  he  signed  the 
adjustment. — Kenyon,  C.  J.  "  When  1  first  came  into  this 
court,  I  was  told  that  an  adjustment  was  conclusive  evidence 
ftgainst  a  defendant  My  mind  revolted  at  this  proposition, 
and  I  then  went  to  the  extent,  and  perhaps  I  hate  gone  far 
enoue^h,  of  saying,  that  if  there  had  been  any  fraud  practised, 
or  if  there  had  been  any  misconception  of  the  law  or  fact 
upon  v^hich  the  adjustment  had  been  made,  the  underwriter 
should  not  be  absolutely  concluded  by  it ;  but  can  I  say  in 
>thi8  case,  that  a  merchant  in  the  city  of  London,  when  pa- 
pers were  laid  before  him,  and  he  had  an  opportunity  of  ex- 
amining them,  signed  the  adjustment  inconsiderately?^* 
Verdict  for  the  plaintiff. — N,  The  defendant  was  not  pre* 
pared  to  prove,  that  the  vitriol  had  been  improperly  stowed. 
See  Christian  v.  Combe,  2  Esp.  N.  P.  C.  489-  to  the  same 
effect 

Since  these  decisions,  a  case  has  occurred,  viz.  Herbert  v- 
Champion,  1  Camp.  N.  P.  C.  134,  in  which  Lord  EUenborough 
has  expressed  a  clear  opinion,  that  an  adjustment  is  merely 
an  admission  on  the  supposition  of  the  truth  of  certain  facts 
stated,  that  the  assured  are  entitled  to  recover ;  and  although 
it  is  incumbent  on  an  underwriter,  who  has  once  admitted 
his  Hability  by  an  adjustment,  to  make  out  a  strong  case,  yet, 
until  actual  payment  of  the  money,  he  may  avail  himself  of 
any  defence,  which  either  the  facts  or  the  law  of  the  case 
will  furnish. 

In  Shepherd  v.  Chewter,  1  Camp.  N.  P.  C.  274.  it  \v^9 
holden  that  an  adjustment  was  not  binding,  although  the 
underwriter,  at  the  time  of  signing  it,  had  an  opportunity  of 
becoming  acquainted  with  the  history  of  the  voyage,  and  the 
circumstances  attending  the  loss,  his  attention  not  having 
been  drawn  to  the  fact  which  discharged  his  liability  to  the 
assured ;  Lord  Ellenborough,  C.  J.  observing^  that  the  ad- 
justment was  prima  facie  ev'iiience  against  the  defendant,  but 
k  certainly  did  not  bind  him,  unless  there  was  a  full  dis" 
closure  of  the  circumstances  of  the  cas^ :  unless  they  were 
all  blazoned  to  him  as  they  really  existed.    But  see  Mr. 
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Campbeirs  note  on  this  case,  in  which  he  iMts  shewn,  that, 
upon  principles  of  law,  a  mere  adjustment  is  not  in  any  case, 
or  under  any  circumstances,  conclusive,  and  that  the  utmost 
effect  which  can  be  given  to  it,  is  to  transfer  the  burthen  of 

£roof  from  the  assured  to  the  underwriters.  The  doctrine 
lid  down  by  Lord  EUenborough,  in  Herbert  v.  Chainpion^ 
certainly  supports  the  argument  o!  Mr.  Campbell :  but  the 
expressions  used  by  his  lordship  in  Shepherd  v.  Chewter, 
seem  to  re-establish  the  opinion  delivered  by  Lord  Kenyon  in 
VoUer  V.  Griffiths,  and  Christian  v.  Combe.  It  is  to  be 
lamented  that  on  a  subject  of  so  much  importance,  hitherto, 
there  has  not  been  one  solemn  decision,  and  that  the  law 
relating  to  the  operation  and  effect  of  an  adjustment,  is  still 
to  be  gleaned  from  the  fluctuating  opinions  of  three  or  four 
judges  sitting  at  Nisi  Prius. 

A  ship  was  insured,  warranted  free  of  capture  in  port\ 
A  letter  announcing  her  capture  stated  it  to  be  in  port,  on 
which  the  underwriter  and  assured  ac^usted ;  the  former 
returned,  and  the  latter  received  back  the  premium.  It 
afterwards  appeared  the  capture  was  not  in  port.  Held,  that 
the  assured  was  not  precluded  by  the  adjustment  and  repay- 
ment from  recovering  on  the  policy.  Whether  the  under- 
writer's name  had  been  struck  off  the  adjustment  only\  or  off 
the  policy  also^. 


VIII.  Of  the  Remedy  hy  Action  for  Breach  of  the  Conr 
tract  of  Insurance^  and  herein  of  the  Declara* 
tion — Pleadings-'^Consolidation  Rule. 

The  usual  remedy  or  form  of  action  against  the  insurers 
or  underwriters,  to  recover  a  loss  upon  a  policy  of  insurance, 
is  an  action  on  the  case,  founded  upon  the  express  special 
undertaking  of  the  insurers  who  have  signed  tne  policy,  or 
(as  it  is  technically  called)  a  special  assumpsit,  adding  a 
general  indebitatus  assumpsit  with  the  usual  money  counts,  as 
they  may  beCome  necessary,  in  case  the  policy  should  be  con- 
sidered as  void,  and  the  assured  entitled  to  recover  the 
premium. 

The  policy  must  be  stated  in  the  declaration,  and  it  must 
be  alleged,  that  it  was  signed  or  subscribed  with  the  name  of 

h  Reyner  t.  Hall,  4  Taunt.  7S$.  k  lh« 

i  lb. 
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the  insurer  against  whom  the  action  is  brought;  that  in  con- 
sideration that  the  a&sured  had  paid  to  the  defendant  the 
premium,  the  defendant  had  undertaken  to  indemnify  the 
assured  against  the  losses  specified  in  the  policy ;  that  the 
goods,  wares,  and  merchandizes,  were  laden  on  board  the  ship 
to  the  amount  of  £ — (t.  €>  the  value  insured)  (36) ;  and 
further  it  must  be  alleged,  that  the  plaintiffs  were  interested 
(37)  therein,  unless  the  insurance  be  on  a  foreign  ship,  ia 
which  case  an  averment  of  interest  is  not  necessary  (38). 


(36)  In  au  action  on  a  policy  of  insurance  on  indigo  and  bale 
goods,  after  Betting  out  the  policy,  it  was  averred  in  the  declaration* 
that  divert  goods  were  loaded  on  board,  and  that  the  policy  was 
made  on  the  said  good^ ;  on  special  demurrer,  because  it  was  not 
averred,  that  the  goods  stated  to  have  been  loaded  on  board  were 
indigo  or  bale  goods,  the  court  observed,  that  the  allegation  in  the 
declaration,  that  th**  policy  was  made  on  Uie  goods  put  on  boards 
completely  answered  the  objection  taken,  since  that  could  not  be 
true,  unless  indigo  or  bale  goods  were  loaded  on  board,  which  it 
would  be  necessarj'  for  the  plaintiff  to  prove  at  the  trifiK  De 
Symons  v,  Johnston,  2  Bos.  &  Pul.  N.  R.  77« 

(37)  It  is  immaterial  to  aver  interest  at  any  day  previous  to  the 
commencement  of  the  risk.  In  a  declaration  on  a  policy  en  freight, 
if  it  be  averred,  that  the  plaintiff  was  interested  at  the  time  of  the 
ship's  sailing,  or  that  the  policy  was  made  on  a  certain  day,  and 
that  afterwards  on  a  subsequent  day  the  plaintiff  acquired  an  in- 
terest, it  will  suffice.  Per  Cur.  Rhind  v.  Wilkinson,  2  Taunt.  242, 3. 

Joint  owners  of  property  insured  for  their  joint  use  and  on  their 
Own  account,  cannot  recover  upon  a  count  on  the  policy  averring 
the  interest  to  be  in  one  of  them  only*. 

(38)  Whether,  in  such  case,  it  may  be  necessaiy  that  any  alle* 
gation  as  to  the  property  of  the  ship  should  be  made  on  the  part  of 
the  plaintiff,  or  whether  it  be  not  incumbent  on  the  defendant  to 
shew  that  the  property  is  not  insurable  within  the  statute  19  G.  2. 
c.  37.  s.  I.  is  a  question  which  has  not  been  solemnly  decided*  lu 
several  cases,  where  actions  have  been  brought  on  foreign  ships, 
aver^nents  as  to  the  property  have  been  inserted  in  the  declaration. 
In  Craufurd  v.  Hunter,  8  T.  R.  15.  ilrwas  averred,  that  the  ships 
insured  were  not  belonging  to  his  majesty,  or  any  of  his  subjects, 
before  or  at  the  time  of  making  the  policy  ^  or  at  the  time  of  the  loss* 
In  Nantes  v.  Thompson,  2  East,  385.  the  averment  \<ras,  **  that  the 
ship  was  not  at  the  time  of  effecting  the  policy,  nor  of  the  hap- 
pening of  the  loss,  nor  at  any  other  time,  the  property  of  the  king, 
or  any  of  his  subjects."  In  neither  of  these  cases  was  any  ob- 
jection made  to  the  form  of  the  averments ;  but  in  Kellner  v.  Le 
Mesurier,  4  East,  3<j6.  (where  an  insurance  was  made  in  England 

•  Bellv.  Ansley,  i6  East^  UK 
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The  declarfttion  then  proceeds  to  state,  that  the  property 
insured  was  lost,  and  by  what  means  it  was  lost,  so  as  to 
bring  the  case  within  some  or  one  of  the  perils  specified  in 
the  policy,  and  thereby  intended  to  be  insured  against ;  as  by 
the  barratry  of  the  master  or  mariners,  &c. 

It  is  necessary  to  shew  who  are  the  real  contractnig  parties; 
and  to  describe  truly  the  interest  on  which  the  policy  ia 
effected.  Therefore  if  A.  and  B.,  jointly  interested  m  a  ship, 
effect  an  insurance,  and  there  be  two  counts,  the  one  averring 
interest  in  A.  and  the  other  averring  *  interest  in  B.,  the 
plaintiff  can  recover  on  neither  count*. 

If  the  plaintiff  should  allege  in  the  declaration",  that  there 
was  a  total  loss,  and  lay  his  damages  accordingly,  evidence  of 
a  partial  loss  will  maintain  the  declaration,  and  plaintiff  may 
recover  the  amount  of  his  real  loss. 

The  two  insurance  companies,  namely,  the  Royal  Exchange 
and  the  London  Assurance,  having  been  in  consequence 
of  the  Stat.  6  G.  1.  c.  18.  incorporated  by  several  charters 
granted,  and  having  a  common  seal  affixed  to  all  their  con- 
tracts, the  proceeding  against  these  companies  must  be  by 
action  of  debt  or  covenant. 

If  there  has  been  a  double  insurance  (39),  then  it  will  be 

1  Cobeo  V,  UMoam,  5  Taunt,  loi.  m  3  Burr.  g04.  1  Bl.  R.  198. 

■        ■■■  i»  ■'  ■■  •    m    •  ■■  ■  -■■■».    M.^— ■— .^— »^,— ^1^^^ 

on  the  ship  Princess  Louisa,  lost  or  not  lost,  "  at  and  from  Lisbon 
to  Cadiz,  &c.*')  the  averment  being  that  the  ship  was  not  at  the 
time  of  making  the  policy,  nor  ^f  the  happening  of  the  loss,  the 
property  of  the  king,  or  any  of  his  subjects,  there  was  a  special  de- 
murrer, assigning^  for  cause,  that  the  declaration  did  not  contain 
any  averment  of  interest,  and  that  it  did  not  appear  that  the  ship, 
at  the  time  of  her  departing  from  Lisbon,  or  at  the  beginning  of 
the  adi-entare  insured,  was  not  the  property  of  the  king,  or  any  of 
his  subjects.  It  was  contended,  on  the  part  of  the  plaintiff,  that 
supposing  the  allegation  in  question  to  be  insufficient,  y«t  it  might 
be  rejected  as  surplusage,  for  it  was  not  necessary  to  make  any 
allegation  at  all  on  the  subject,  and  that  the  onns  lay  on  the  de- 
fendant to  shew,  that  the  property  was  not  insurable  in  virtue  of 
the  provisions  introduced  by  the  statute  19  G.  2.  c.  37.  s.  1.  The 
coui-t  being  of  opinion  in  favour  of  the  defendant,  on  another 
ground  of.  objection,  declined  the  consideration  of  the  question  at 
to  the  averment. 

(39)  Double  insurance  is,  where  there  are  two  insurances  made 
by  the  same  person  on  the  same  risk,  whereby  the  oMMr^  proposes 
to  receive  the  same  sum  twice  for  the  same  loss*  or^  in  other  woids^ 
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proper  to  consider  against  which  of  the  utiderwriters  (as  the 
Best  msLX\^  or  in  the  best  circumstances)  the  action  shall  be 
brought 

Of  the  Pleadings. 

The  action  of  assumpsit  being  that  form  of  action  which 
is  most  usually  brought  upon  policies  of  assurance,  the  de- 
fendant may  of  course  pl^ul  any  plea  which  the  law  permits 
to  be  pleaded  to  that  action ;  but  as  the  grounds  of  defence^ 
which  are  most  usually  insisted  on  by  the  insurers,  go  to  the 
disaffirmance  of  the  contract,  and  consequently  may  be  given 
in  evidence  under  the  generad  issue,  non  assumpsit,  it  rarely 
happens  that  any  other  plea  is  pleaded.  This  plea  puts  in 
issue  eveiy  material  allegation  in  the  declaration. 

The  actions  of  debt  and  covenant  (which  are  the  only 
forms  of  action  which  can  be  adopted  in  cases  where  the  two 
insurance  companies  are  defendants)  not  admitting  by  the 
rules  of  the  common  law  of  any  plea  like  non-assumpsit, 
which  will  put  in  issue  the  whole  declaration,  (for  non  est 
factum  only  puts  in  issue  the  due  execution  of  the  deed 
declared  on,)  it  has  been  expressly  provided  by  stat  11  G.  !• 
c  30.  s.  43*  **  that  in  all  actions  of  debt  against  either  of  the 
said  corporations,  or  upon  any  policies  gf  insurance  under 
their  common  seal,  it  shall  be  lawful  for  them  to  plead  gene- 
rally, that  they  owed  nothing  to  the  plaintiff  in  such  action  ; 
and  in  actions  of  covenant  upon  such  policies  to  plead  gene- 
rally, that  they  have  not  broke  the  covenants  in  such  policy 
contained,  or  any  of  them.  And  if  issue  be  joined  thereupon^ 
it  shall  be  lawful  for  the  jury»  if  they  sec  cause,  to  find  a 
verdict  for  the  plaintiff,  and  to  give  such  part  only  of  the  sum 
demanded,  if  in  debt,  or  so  much  damages,  if  in  covenant,  as 


a  double  satisfaction.  The  policy  of  the  law,  however,  will  permit 
the  recovery  of  a  single  satisfaction  only*  But  although  the  insured 
is  Dot  entitled  to  two  satisfactions,  yet  in  an  action  upon  the  first 
policy,  he  may  recover  the  whole  sum  insured*.  Whether  in  such 
case  the  ficst  insurers  may  recover  a  rateable  satisfaction  from  the 
other  insurers  seems  to  be  a  vexata  quastiof*  See  further  on  the 
subject  of  double  insurance,  Qodin  v.  London  Assurance,  1  Burr« 
489,    1  Bl.  R.  103. 

•  Newby  T.  Read,  i  Bl.  R.  4l6. 

-t  Aflf.  Newhy  ▼.  Read,  obi  sap.  Rogers  t.  DaTis,  Beawes,  249.  Davis  ▼. 
«iMart,  all  decided  at  N.  P.  by  Ld.  MansSeld.  fi^,  African  Gomp.  t.  BuU^ 
1  Skaw.  i9e. 
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It  l^hdl  appear  to  them,  upon  the  evidence^  such  plaintifT 
©ught  injustice  to  have," 

Consolidation  Rule. 

In  actions  upon  a  policy  of  assurance  against  several  under^ 
Writers",  the  court,  by  consent  of  the  plaintiff,  will  make  a 
rule,  on  the  application  of  the  defendants,  which  is  called  the 
consolidation  rule,  for  staying  the  proceedings  in  all  the  ac- 
tions except  one,  upon   the  defendants  undertaking  to  be 
bound  by  the  verdict  in  that  action,  and  to  pay  the  amount 
of  their  several  subscriptions  and  costs,  in  case  a  verdict  shall 
be  given  therein  for  the  plaintiff.    This  rule,  though  at- 
tempted before  without  success,  was  introduced  by  Lord 
Mansfield  into  general  use,  to  avoid  the  expense  ana  delay 
arising  from  the  trial  of  a  multiplicity  of  actions  upon  the 
same  question ;  and  if  the  plaintiff  will  not  give  his  consent,' 
the  court  have  the  power  of  granting  imparlances  in  all  the 
actions  but  one,  till  the  plaintif!'  has  an  opportunity  of  pro- 
ceeding to  trial  in  that  aqtion.    On  the  other  hand,  if  the 
plaintiff  consent  to  the  rule,  the  court  will  make,  the  defend«> 
ants  submit  to  reasonable  terms,  such  as  admitting  the  po- 
licy, producing  and  giving  copies  of  books  and  papers,  and 
undertaking  not  to  file  a  bill  in  equity,  or  bring  a  writ  of 
error. 

The  plaintiff  having  brought  actions  against  the  defend- 
ant, and  several  other  underwriters,  upon  a  policy  of  insur- 
ance**,  a  consolidation  rule  was  obtained,  by  which  it  was 
ordered  that  the  several  parties  should  be  bound  ^  the  ver- 
dict to  be  given  in  a  cause  of  Aylwin  v.  Wylie.  That  cause 
having  been  tried,  and  a  verdict  found  for  the  plaintiff,  the 
defendant  brought  a  writ  of  error ;  but,  having  omitted  to 
put  in  bail  in  error,  within  due  time,  the  plaintiff  took  out 
execution.  The  defendant  in  the  present  action  then 
brought  a  writ  of  error,  and  put  in  bail,  notwithstanding 
which  the  plaintiff  moved  for  leave  to  sue  out  execution 
against  him.  The  court  refused  the  application.  Sir  J. 
Mansfield  Observing,  that  the  form  of  the  consolidation  rule 
decided  this  motion,  which  was,  that  the  proceedings  in  the 
^veral  causes  should  be  stayed,  and  that  the  parties  should 
be  bound  by  the  verdict  to  be  given  in  the  cause  of  Aylwin 
V.  Wylie>  if  that  should  be  to  the  satisfaction  of  the  judge 
and  the  court.  How  then  could  the  court  say,  that  this  rule 
deprived  the  defendants  in  any  of  the  actions,  from  bringing 

n  Tidd^t  Prac  p.  533,  8.  ed.  sd.  557.  ed«        o  Aylwin  r.  Favine,  3  N.  R.  439. 
3d. 
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writs  of  error  ?  It  was  admitted  that»  in  the  action  tried^ 
the  defendant  was  entitled  to  bring  a  writ  of  error.  Then 
why  should  the  other  defendants  be  precluded  ?  It  was  con- 
tended, however,  that  as  the  defendant  in  the  action  tried  had 
been  prevented,  by  a  blunder,  from  rendering  his  writ  of 
error  effectual,  that  blunder  should  affect  the  other  defend- 
ants. But  there  was  nothing  in  the  rule  to  authorize  that 
position ;  the  order  related  solely  to  the  verdict 


iX.  Oftiie  several  Ghrounds  of  Defence  on  which  the 
Insurer  may  insist: 

1.  Alien  Enemy, 

2.  Illegal  Voyage  or  illegal  Commerce* 
'     ^         3.-  Misrepresentation. 

4.  Breach  of  Warranty ^ 

'1,  Time  of  sailing. 
£.  Safety  of  a  Ship  at  a  particular 
Express  <  Time. 

3.  To  depart  with  Convoy. 
Ap  Neutral  Property. 
-^  ^1.  Not  to  deviate. 
^5«  Seaworthiness. 

5.  Re-assurance. 

6.  Wager  Policy. 


1.  Alien  Enemy. 


If  the  parties  interested  in  the  insurance  become  alien  ene- 
mies before  the  loss  happens^  this  may  be  pleaded  to  an  ac- 
tion brought  in  the  name  of  the  British  agent  who  effected 
the  insurance^  But  where  parties  interested  became  alien 
enemies  after  the  loss  happened,  though  before  action  com- 
menced, it  was  holden  that '  the  British  agent,  who  effected 


p  Bnudon  t.  Ncsbitt,  6  T.  R.  S3. 
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the  insarance,  might  recover  against  the  underwriter,  who 
had  only  pleaded  the  general  issued. 

9.  Illegal  Voyage,  or  Illegal  Commerce. 

• 

Another  ground  of  defence  is,  that  the  voyage  insured  was 

i>rohibited  by  law,  or  that  the  goods  insured  were  intended 
or  carrying  on  an  illegal  commerce.  In  neither  of  these 
cases  can  an  action  be  supported  against  the  underwriter  for 
non-performance  of  the  contract  of  insurance. 

The  circumstance  of  the  underwriter  having  been  apprized 
of  the  illegality  of  the  voyage  or  trade  is  wholly  immaterial^ 
but,  in  order  to  render  the  insurance  illegal,  it  is  necessary  that 
the  illee^ality  should  exist  during  the  course  of  the  voyage  in- 
sured. Hence,  a  pobcy  on  goods  purchased  with  the  proceeds 
of  an  illegal  cargo  is  binding' ;  and,  in  like  manner,  the  as* 
sured  may  recover  on  a  policy,  althoiigh  the  ship,  in  a  prior 
voyage,  had  been  guilty  of  some  transgression  for  which  she 
was  liable  to  be  seized*. 

Trading  with  an  enemy*,  without  the  king's.license,  being 
illegal,  the  law  will  not  enforce  a  contract  of  insurance  made 
for  the  protection  of  such  trade.  But  it  is  legal  to  trade  with 
the  subjects  of  an  enemy's  country  by  the  king's  license'*.  If 
it  be  provided  in  such  license,  that  the  party  acting  under  it 
shall  give  bond  for  the  due  exportation  to  the  places  proposed 
of  the  goods  intended  to  be  exported  to  such  country,  and 
they  are  exported  without  such  bond  having  been  given,  such 
exportation  is  illegal,  and  the  owners  cannot  recover  on  a 
policy  to  protect  the  goods.  If  a  license  to  export  and  deliver 
goods  to  an  enemy's  country  be  granted  for  a  limited  time,  it 
is  not  sufficient,  that  the  goods  were  shipped  before  the  expi- 
ration of  the  time,  the  ship  liot  sailing  until  after  that  time. 
But  if  the  adventure  licensed  be  bona  fide  prosecuted,  within 
a  part  of  the  time  limited,  it  will  not  become  illegal,  because^ 
by  some  accident,  the  voyage  was  protracted  beyond  that 
period*. 

I'rading  to  the  East  Indies,  in  contravention  of  the  stat. 
9  &  10  VV.  3.  c.  44.  (whereby  a  monopoly  is  vested  in  the 
East  India  Company),  is  illegal,  and  consequently  policies  on 
ships  engaged  iu  such  trading  are  void^ 

^  Flindt  V.  Waters,  15  East,  26o.    See  u  Vandyck  ▼.  Whitmore,  i  East,  475. 

also  Harmaii  v.  Kingston,  3  Camp,  x  Scbroeder  v.Vaux,  15  East,  52. 

N.  P.C.  153.  S.  P.  y  Camden  v.  Anderson,  6T.  R.  793. 

X  Bird  V.  Appleton,  tf  T.  R.  56^.  Affirmed  on  error  in  Excb.  Cbr.  i 

4  S.  C.  Bos.  &  Pul.  979. 

t  PotU  T.  BeU,  H  T.  R.  548. 
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Whenever  the  crown,  for  purposes  of  state  policy  antf 
public  advantage,  licenses  a  description  of  trading  with  an 
enemy's  country,  which  would  otherwise  be  unquestionably 
illegal,  such  commerce  must  be  regarded  by  ail  the  subjects 
of  the  realm,  and  by  the  courts  of  law  as  legal,  with  all  the 
consequences  of  its  being  legal ;  one  of  which  consequences 
is  a  right  to  contract  with  other  subjects  of  the  country  for 
the  protection  of  such  property  in  the  course  of  its  convey- 
ance to  its  licensed  place  of  destination,  though  an  enemy's 
country,  and  for  the  purpose  of  being  there  delivered  to  an 
alien  enemy  as  consignee  or  purchaser*. 

A.  a  Spaniard  by  birth*,  who  had  been  domiciled  as  a  men- 
chant  in  Klngland  for  several  years,  having  purchased  and 
shipped  goods  in  a  neutral  vessel,  on  account  of  a  correspon- 
dent, a  native  of,  and  resident  in  Spain,  obtained  a  license 
from  the  British  government  for  the  vessel  to  proceed  with 
her  cargo  on  a  voyage  from  an  English  port  to  a  port  in 
Spain.  A.  effected  a  policy  on  the  goods,  which  was  in  the 
usual  foni),  and  stated  to  be  made  by  A«  **  as  well  in  his  own 
name  as  in  the  name  of  any  person  to  whom  the  same  might 
appertain.**  The  vessel,  in  the  prosecution  of  the  voyage, 
was  captured  by  a  French  privateer,  and  carried  into  a  port 
in  Spain,  where  the  vessel  and  cargo  were  condemned.  At 
the  time  of  the  capture  and  condemnation,  France  and  Spain 
'were  co-belligerent  allies  at  war  with  England.  A.  having 
brought  an  action  on  the  policy,  averring  interest  in  the  pur- 
chaser, it  was  holden,  that  A.  was  entitled  to  recover,  and 
that  the  action  was  well  brought  in  his  name  for  the  be- 
nefit of  the  purchaser ;  that  the  legal  result  of  the  license  was, 
that  not  only  the  plaintiff,  the  person  licensed,  might  sue  in 
respect  of  such  licensed  commerce  in  an  English  court  of  law, 
t)ut  that  the  commerce  itself  was  to  be  regarded  as  legalized 
for  all  purposes  of  its  due  and  effectual  prosecution.  That 
.for  the  puiT)ose  of  the  licensed  act  of  trading  (but  to  that  ex- 
tent only)  the  person  licensed  was  to  be  considered  as  virtu- 
ally an  adopted  subject  of  this  country,  and  his  trading,  as  far 
as  the.  disabilities  arising  out  of  a  state  of  war  were  concerned, 
was  British  trading ;  that  the  plaintiff  and  the  Spanish  pur- 
chaser of  the  cargo  were  actually  privy  to  the  objects  of  the 
British  government,  and  acting  in  furtherance  thereof,  and  in 
direct  opposition  to  the  laws  and  policy  of  their  own  country, 
and  that  it  could  not  be  contended  to  be  illegal  to  insure  a 
trade  carried  on  in  contravention  of  the  laws  of  a  state  at  war 
with  us,  and  in  furtherance  of  the  policy  of  our  country  and 

t  Utparicha  t.  Noble,  is  Eait,  339.        a  U^paricba  t.  Koble,  B.  R.  H.  Si  O. 

9.  19  £tft,  993. 
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its  trade,  and  which  this  trade  in  question,  sanctioned  as  it 
was  by  bis  majesty's  license,  must  be  deemed  to  have  been. . 

In  Mennett  v.  Bonham,  15  East,  495,  and  Flindt  v.  Crok- 
att,  15  East,  522,  which  were  argued  in  B.  R.  E.  T.  52  Geo* 
3.  the  authority  of  the  preceding  decision  appears  to  have 
been  doubted.  These  latter  cases  have  been  reviewed  in  a 
Court  of  Error;  and  the  judgment  of  B.  R.  has  been  reversed. 
See  5  Taunt  674.  See  also  Anthony  v.  Moline,  5  Taunt 
711 ;  and  Bazettv.  Meyer,  5  Taunt.  824. 

A  license  granted  under  an  order  in  council  to  H.  S.  (a 
British  resident  merchant),  permitting  a  vessel  bearing  any 
flag,  except  the  French,  to  proceed  in  ballast  from  any  port 
north  of  the  Scheldt  to  Archangel,  there  to  load  a  cargo  of 
such  goods  as  are  permitted  by  law  to  be  imported,  and  pro- 
ceed with  the  same  to  a  port  in  the  united  kingdom,  was  con- 
sidered as  not  confined  personally  to  H.  S.,  or  any  particular 
class  of  persons**:  and  therefore,  where  Russian  subjects  at 
Archangel,  who  were  alien  enemies,  had  shipped  goods  under 
such  license  for  the  purpose  of  being  brought  into  this  coun- 
try :  it  was  held,  that  they  were  protected  by  it ;  and  an  in«» 
surance  made  for  their  benefit  was  legal. 

A  license  to  I.  H.,  of  London,  merchant,  on  behalf  of  him- 
self and  other  British  or  neutral  merchants,  to  import  a  cargo 
from  certain  limits,  within  which  an  enemy's  port  is  situate^ 
in  any  vessel,  bearing  any  flag  except  the  French,  will  protect 
a  ship  trading  from  that  port,  in  which  ship  I.  H.  and  an  alien 
enemy  are  jointly  interested^;   and  therefore  such  interest 

was  held  insurable. 

« 

By  virtue  of  a  treaty  of  commerce  entered  into  betweea 
Great  Britain  and  the  United  States  of  America  (40),  the  citi- 
zens of  the  United  States  may  carry  on  trade  between  the 
British  territories  in  the  East  Indies  and  the  United  iStates,  in 

Ji  RobiDM>n  V.  Touray,  l  M.  &  S.  217.  jcct  was  discnMed  again  in  R ticker 

S.  P.  Same  r.  Cheesewright,  ib.  S90.  v.  Aosley,  B.  R.  Sittings  at  Scrjeaiita' 

recognized    in   HuUinan   v.   Whit-  Inn,  before  E.  T.  56  CJeo.  3. 

more,  3  M.  it  S.  340.  The  same  sub-  c  Hagedorn  t.  Reid,  1  M.  &  S-  567* 


(40)  This  treaty  was  entered  into  on  the  19th  of  November, 
1794,  ratified  by  the  United  States  on  the  1 4th  of  August,  1796, 
and  by  his  majesty  on  the  28th  of  October  in  that  year,  and  retro- 
spectively confirmed  by  parliament.  See  stat.  3?  Geo.  3.  c.  97. 
The  articles  of  this  treaty,  relating  to  the  sabject  now  under  con- 
sideration, Willie  found  in  a  nete  to  the  report  of  Wilson  v.  Mar- 
ryat,  8  T.  R.  35. 
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articles  not  entirely  prohibited.  It  is  not  necessary  that 
this  trade  should  be  a  direct  and  immediate  trade  from  thft 
United  States  to  the  British  territories' ;  it  may  be  carried 
on  circuitously  through  any  country  in  Europe,  including 
Great  Britain.  A  natural-bom  subject  of  Great  Britain,  ad- 
mitted a  citizen  of  the  United  States  of  America,  either  before 
or  after  the  declaration  of  American  Independence,  has  been 
considered  as  a  citizen  of  the  United  States,  within  the  mean* 
ing  of  the  above-mentioned  treaty,  and  as  such  entitled  to  the 
commercial  privileges  thereby  granted.  Hence  a  policy  of 
insurance,  effected  by  or  in  favour  of  such  adopted  citizen  of 
the  United  States,  for  the  protection  of  such  circuitous  trade, 
is  valid. 

A  natural-bom  subject  of  this  country,  domiciled  in  a  fo- 
reign country,  in  amity  with  this,  may  lawfully  exercise  the 
privileges  of  a  subject  of  the  country  where  be  is  domiciled, 
to'trade  with  another  country  in  hostility  with  this*;  there* 
fore  where  plaintiff;  a  British-bom  subject  domiciled  in  Ame- 
rica, effected  a  policy  of  assurance  on  ship,  freight,  and  goods, 
at  and  from  Virginia  to  any  ports  in  the  Baltic,  and  the  ship 
was  captured  in  her  way  to  Elsineur,  in  Denmarlc;  Denmark 
being  in  amity  with  America,  but  at  war  with  this  countiy : 
held,  that  the  plaintiff  was  entitled  to  recover. 

Although  insurances  upon  goods,  the  exportation  or  im- 
portation of  which  is  prohibited  by  the  law  of  England,  or  by 
the  law  of  nations,  be  illegal,-  yet  where  the  prohibition  is 
founded  merely  on  the  law  of  a  foreign  state,  the  insurance 
will  be  valid ;  because  one  nation  never  takes  notice  of  the 
revenue  laws  of  another^ 

The  mere  .circumstance  of  an  alien^  residing  in  an  enemy's 
country  will  not  invalidate  an  insurance  effected  by  him  ou 
goods  to  be  delivered  at  a  neutral  or  friendly  port 

Though  a  state  may  be  in  the  military  possession  of  one 
of  two  belligerents,  that  vriM  not  constitute  her  subjects  ene- 
mies to  the  other  belligerent,  if  the  sovereign  power  of  the 
latter  chooses  to  permit  a  continuance  of  commerce  with 
them**;  therefore,  where  an  insurance  was  effected  on  pro- 
perty, shipped  in  this  country,  on  account  of  persons  who 
were  domiciled  at  Hamburgh,  at  a  time  when  tliat  country 
was  in  the  possession  of  French  troops,  the  senate  continu- 
ing to  exercise  the  powers  of  civil  government,  in  the  same 


d  Wilson  V.  Marryat,  8  T»  R.  3 1 .    Af-  f  Planche  ▼.  Flelclier,  Douj.  250. 

firmed  on  error  in  tbe  Excheq.  Ch.  g  Bromley  t.  Hcseltinc,  1  Camp.  N. 

1  Bos  &  Pul.  430.  P.  C  75. 

e  Bell  V.  Reid,  1  M.  &  S.  796.  h  Hagedorn  t.  Bell,  1  M.  &  S.  45o. 
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Itianner  as  before :  held  that  the  assured  were  entitled  to  re- 
cover for  a  loss  which  happened  in  the  course  of  a  voyage 
permitted  by  his  Majesty's  orders  in  council. 

Where  a  particular  trade  is  prohibited  by  express  statute, 
insurances  made  for  the  protection  of  such  trade  are  illegal*. 

The  owners  of  a  vessel,  who  by  performing  the  le^l 
stipulations  of  a  charter  party,  provoke  confiscation  by  the 
ill^al  and  piratical  act  of  a  foreign  state,  do  not  thereby  avoid 
their  assurance^. 

I'rading  in  contravention  of  a  proclamation,  whereby  an 
embai^o  is  laid  on,  in  time  of  war,  is  illegal;  and  consequently 
an  insurance  upon  such  trade,  even  when  canried  on  by  a 
neutraP,  is  void. 

If  a  vessel  brings  hither  from  an  hostile  country,  under  a 
license,  a  cargo  of  enumerated  goods,  and  also  certain  other 
goods  not  licensed,  the  insurance  on  the  licensed  goods  is  not 
thereby  vitiated". 

If  there  be-  an  infirmity  in  any  part  of  an  integral  voyage, 
it  will  make  the  whole  illegal,  so  that  the  insured  cannot  re* 
cover  upon  a  policy  on  any  part  of  it*.  So  if  a  party  in^re 
goods  aitogetnei:  in  one  policy,  and  some  of  them  are  bf  a 
nature  to  make  the  voyage  illegal,  the  whole  contract  is  illegal 
and  void. 

A  policy  was  effected  on  goods  to  be  thereafter  specified  to 
a  certain  amount*;  by  the  specification  it  appeared  that  the 
goods  consisted  principally  of  hardware,  but  partly  of  naval 
stores,  the  exportation  of  which  was  prohibited,  under  pain 
of  forfeiting  the  stores,  treble  their  value  and  the  ship.  It  was 
holden,  that  the  exportation  of  the  stores  being  illegal,  all 
contracts  for  protecting  the  stores  so  exported  were  impliedly 
avoided ;  that  the  policy  was  one  entire  contract  on  goods  to 
be  thereafter  specified,  to  which  the  underwriters  subscribed ; 
and  the  subsequent  specification  by  the  assured  could  not 
alter  the  nature  of  the  contract  with  respect  to  the  under- 
writers, so  as  to  sever  that  which  was  originally  one  entire 
contract. 

i  Jobosloii  T.  Sutton,  Doog.  954.  ckprmly  laid  down  by  tht    nme 

k  Sewell  •Roy.  Ex,  Ass.  Cump.  4        learned  jndge  iu  his  cherce  to  the 

■  ^■.""*:.**  mc  ..    ,  J«»7»  io"  Bird  T.Pwoo,  London  Sit- 
I  I^  inaaa  T.  Motteux,  Park,  934.  Ungs  after  H.  T.  %o  G    3    B .  A 
m  Pieschell  r.  AUnutt,  4  Taunt.  793.        MSS.  «•  »•  n . 

-  ^JJlil:i*K*'/i**;r  ^    .   ,      ^  '*"''*»"  ^  ^^-  «  Camp,  N.  P.  C. 

■  ^™>tted  bjr  Ld.  Kenyon,  C  J.  in        99,.  „  b^i  509.  S.  C. 

Wilson  V.  Marryat,  8  T.  R.  4G.  and 
VOL.  II.  T 
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3.  Misrepresentation^  Concealment^  and  Suppression. 

The  allegation  of  a  falsehood ?  or  misrepresentation,  (though 
by  mistake**,)  or  the  concealment  and  suppression'  of  the 
truth,  as  to  a  fact  or  circumstance  material  to  the  risk\  either 
by  the  assured  or  his  agent*,  is  considered  as  a  fraud  on  the 
underwriter,  and  consequently  will  vacate  the  policy  or  annul 
the  contract  from  the  beginning.  Hence  the  underwriter  may 
avail  himself  of  this  ground  of  defence,  even  where  the  loss 
arises  from  a  caus6  wholly  unconnected  with  the  fact  or  cir- 
cumstance misrepresented^ 

Goods  were  insured  as  the  goods  of  a  Hamburgher,  who 
was  an  ally,  and  the  goods  were,  in  fact,  the  goods  of  a  French- 
man, who  was  an  enemy ;  this  was  holden  by  Holt,  C.  J.  to 
be  a  fraud". 

So  where  a  letter  had  been  received*,  stating  that  a  ship 
sailed  on  the  24th  of  November,  after  which  an  insurance  wa» 
made,  and  the  agent  of  the  assured  told  the  insurer,  that  the 
ship  sailed  the  latter  end  of  December ;  this  was  holden  by 
Lee,  C.  J.  to  be  a  fmud. 

So  where  a  ship  was  insured  in  London,  on  the  30th  of 
January  y,  on  a  voyage  from  New  York  to  Philadelphia,  and 
the  broker  represented  the  ship  to  be  safe  in  the  Delaware, 
on  the  11th  of  December,  whereas  in  fact  it  was  lost  in  that 
river  on  the  9th  of  December ;  it  was  holden,  that  as  the 
representation  was  false  in  point  of  fact,  and  as  it  related  to  a 
material  circumstance,  namely,  the  safety  of  the  ship  at  a 
certain  time,  the  contract  was  annulled;  and  although  it 
appeared  that  the  assured,  at  the  time,  believed  the  repre- 
sentation to  be  true,  yet  the  court  were  of  opinion  that  this 
did  not  vary  the  case ;  for  it  was  incumbent  on  the  assured  to 
make  a  fair  and  true  representation,  and  if  he  represented 
material  facts  to  the  underwriter,  without  knowing  the  truths 
•  he  took  the  risk  on  himself  (41). 

p  Skinn  327.  Roberts  y.  Foimercau,  t  Per  Li'c,  C.  J.  in  Scamau  v.  Foue- 

Fark,  176  renu,  Str.  1183. 

f{  INFardowull  v.  Fraser,  Doug.  360.  u  Skin.  3^27. 

r   De  Cmln  v.  Scandret,  2  P.  Wins,  x  Roberts  y.  Fonnereaii,  London  Sit- 

170.  Ho<ij(soii  V  Richardson,  1  Bl.  tingis  after  Trin.  174^2.  Park,  176. 

R.  4'S3  Kalcliffc  v.ShoolbredjPark,  y  Macdowall  v.   Fraser,  Doug.    260. 

IHo.  Willes  V.  Glover,  1  Bot.  &  Piil.  See  aUo  Stewart  v.  Dunlop,  4  Bro. 

^.  R.  14.  P.  C.  483.  Tomlin's  ed. 
•  Fitzheibert  v.  Matbrr,  J  T.  R.  12. 


(41)  It  was  said   hy  LfOrd  MansBeld,  in  Barber  v.  Fletcher, 
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The  same  rule  holds*,  where  the  misrepresentation  is  made 
by  the  proper  agent  of  the  assured,  although  the  assured  be 
not  guilty  of  any  improper  conduct;  for  the  act  of  the  agent 
bintis  the  principal,  and  it  will  be  presumed,  that  the  principal 
knows  whatever  the  agent  knows. 

In  a  case  where  the  word  expected  was.  used,  as  that  the 
vessel  insured  was  expected  to  set  sail  at  such  a  time,  this 
was  holden  not  to  amount  to  a  representation*. 

A  representation  by  the  owner  of  goods  insured  as  to  the 
time  of  the  ship's  sailings  is  matter  of  expectation,  and  if 
made  bona  Jide  does  not  conclude  him^ 

In  effecting  a  policy  of  insurance  fnnn  Russia  to  this 
country  while  the  ship  was  on  the  outward  voyage,  the 
broker  represented  to  the  underwriters  that  a  cargo  was  ready 
for  her  J  and  she  was  sure  to  he  an  tar  hi  sitfp.  Held*^,  that 
this  amounted  only  to  a  representation  of  what  was  expected 

r.  Fitzberbcrt  v.  iVTatber,  i  T.  R.  12.      c  Hubbardv.  Glover,  aCamp.N.  P.C. 
a  Barbery.  Fletcber,  Doug. 305.  31  J. 

b  Bowden  y.  Vaugban,  10  £a8t,  415. 


Doug.  306.  that  it  had  been  determined,  in  a  variety  of  cases*, 
that  a  representation  to  the  first  underwriter  extended  to  the  others. 
*'  By  an  extension  of  an  equitable  relief,  in  cases  of  fraud,  if  a 
man  is  a  knave  with  respect  to  the  first  underwriter,  and  makes  a 
false  representation  to  him  in  a  point  that  is  material,  as  where, 
haying  notice  of  a  ship  being  lost,  he  says  she  was  safe,  that  shall 
affect  the  policy  with  regard  to  all  the  subsequent  underwriters 
wha  are  presumed  to  follow  the  first.**  Per  Lord  Mansfield,  C.  J. 
iu  Pawson  v.  Watson,  Cowp.  789-  Agreeably  to  this  doctrine,  the 
Court  of  King's  Bench,  in  a  recent  case  of  Marsden  v.  Reid, 
3  East,  573.  intimated  an  opinion,  that  where  it  appears  that  a  ma- 
terial fact  has  been  represented  to  the  first  underwriter,  to  induce 
him  to  subscribe  the  policy,  it  shall  be  taken  to  be  made  to  all  the 
rest  ^7ithout  the  necessity  of  repeating  it  to  eachf.  A  representa- 
tion made  by  an  insurance  broker,  when  the  names  of  the  under- 
writers are  put  upon  a  slip,  is  binding  on  the  assuced,  unless  there 
is  evidence  of  its  bemg  altered  or  withdrawn  between  that  time  and 
the  execution  of  the  policy.  Edw&rds  v.  Footner,  I  Camp* 
N.  P.  C.  530*  The  authority  of  the  broker  is  revocable  even  after 
the  underwriters  have  signed  the  slip,  and  until  they  nave  actually 
subscribed  the  policy.  Warwick  v.  Slade,  3  Camp.  N.  P.  C.  127. 

^  Q.  if  tbere  lie  any  in  tbe  printed  booka  ? 

t  Bat  ft  representation  made  to  any  underwriter,  except  tbe  first,  is  not  to 
be  considered  at  made  to  subsequent  underwriters.  Bell  v.  Carstairs,  9  Camp- 
N.  P.  C.  543. 

T2 
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on  the  part  of  the  assured,  and  that  the  underwriters  were 
liable,  although  from  the  delay  in  beginning  to  load  the  cargo, 
the  voyage  home  was  turned  from  a  summer  to  a  winter  risk. 

A  representation,  as  it  does  not  form  any  part  of  the 
written  policy,  requires  only  to  be  suhstantiaily  performed. 
It  is  distinguishable  in  this  respect  from  a  warranty,  which 
being  part  of  the  policy,  must  be  strictly  performed. 

Insuring  a  ship  by  an  English  name  does  not  amount  to  a 
warranty,  or  a  representation,  that  she  is  an  English  ship\ 

A'  merchant  having  received  intelligence*  that  a  ship  de- 
scribed like  his  was  taken,  insured  her,  without  giving  any 
information  to  the  insurers  of  what  he  had  heard ;  it  was 
holden,  that  the  concealment  was  a  fraud  on  the  under- 
writers. 

So  where  in  an  action  on  a  policy  of  insurance  of  !i  ship 
on  a  voyage  from  Lisbon  to  London^,  it  appeared  that  the 
plaintifl'  had,  on  the  24th  of  November,  received  information 
of  the  'iship  having  sailed  on  the  8th ;  it  appeared  also,  that 
another  vessel,  which  had  sailed  at  the  same  time  with  the 
ship  insured,  had  arrived  in  safety ;  after  which,  viz.  on  the 
2d  of  December,  the  plaintitf  had  eft'ected  the  insurance  in 
question,  without  making  any  discl<)sure  to  the  underwriter; 
it  was  holden,  that  there  was  a  concealment  of  circum- 
stances sufficient  to  avoid  the  policy.      But  wliere  a  broker, 
in  pursuance  of  instructions  previously  received  from  Sunder- 
land, efiected  a  policy  at  Lloyd's,  at  a  time  when  a  letter  lay 
on  his  table  at  the  coal  exchange  unopened,  announcing  the 
ship's  loss^     Held,  that  the  conduct  of  the  broker  did  not 
avoid  the  policy  ;  for  he  had  a  right  to  presume  that  he  had 
possession  of  all  the  information  on  which  he  was  to  effect 
the  policy. 

In  an  action  on  a  policy  of  insurance^,  on  goods  on  board 
the  ship  W.  from  Berderygge  to  London,  it  appeared  that  tiie 
.shippers,  on  the  aotli  of  N^ovember,  1802,  wrotq  to  the 
plaintiffs,  who  were  the  consignees,  in  these  words,  "  I  think 
the  captain  will  sail  to-morrow  ;  but  sliould  he  not  be  arrived 
in  your  port,  you  will  be  so  kind  as  to  make  the  insurance  as 
low  as  you  possibly  can,  for  my  account."  This  letter  having 
been  received  by  the  plaintifls  on  the  X3th  of  December,  they 
eflected  a  policy  on  the  next  day,  without  communicating 

d  Clapbara    v.    Cologan,     3    Camp,     f  M'Aiidrew  v.  Hell,   1  Eap.  N.  P.  C. 

N.  P.  C.  382.  i>73. 

e  De  Coita  r.  Scaodraf,  3  P.   Wma.    ^  Wake  v«  Atty,  4  Taunt.  493. 

i7«^-  h  Willed  y.  Glorcr,   l  Boa.  h  Pul.  N. 

R.  14. 
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the  letter  to  the  underwriters.  It  was  also  proved,  that  it  was 
not  the  custom  for  ships  to  sail  from  Beraerygge  to  London 
without  a  fair  wind ;  that  the  voyage  was  often  performed  in 
four  or  five  days,  and  whenthe  weather  was  not  yery  favour- 
able, in  about  ten  days.  The  ship  W.  did  not  jn  fact  sail 
until  the  24th  of  December.  The  jury  found  a  verdict  for 
the  plaintiffs.  On  a  motion  for  a  new  trial,  it  was  contended; 
that  as  the  ship  did  not  sail  until  ten  days  after  the  policy  was 
effected,  the  risk  was  in  no  respect  varied  by  the  concealment 
of  the  letter ;  that  unless  the  circumstance  concealed  would 
vary  the  amount  of  the  premium,  the  concealment  would  not 
vitiate  the  policy  ;  that  the  expectation  of  the  shipper  in  'this 
case,  which  was  not  realized  by  the  sailing  of  the  ship  at  the 
expected  time,  was  not  material,  and  therefore  neea  not  be 
communicated  to  the  underwriters.  But  Sir  J.  Mansfield, 
C.  J.  conceived  that  the  letter  was  material  to  be  communi- 
cated to  the  underwriters,  in  order  that  they  might  have  an 
opportunity  of  exercising  their  judgment  in  settling  the 
premium.  Had  it  not  been  for  the  opinion  of  the  jury,  he 
should  not  have  entertained  the  least  doubt  upon  the  subject 
But  though  great  respect  was  due  to  their  opinion,  still  he 
thought  their  judgment  had  been  too  hastily  formed,  and  that 
the  case  ought  to  be  reconsidered  (42), 

Where  the  plaintiffs  effected  a  policy  of  assurance  on  wines, 
from  Oporto  to  London,  on  the  12th  of  November,  at  which 
time  they  were  in  possession  of  two  letters  from  their  corre- 
spondents at  Oporto;  the  first  of  which,  dated  11th  of 
October,  stated  thus ;  "  We  are  loading  the  wines  on  ^AeStag, 
captain  Wheatley,^  who  pretends  to  sail'  after  to-morrow ;" 
the  other,  dated  the  13th  of  October,  enclosed  the  bills  of 
lading,  which  were  filled  up  **  with  convoy  ;'*  which  letters 
the  plaintiffs  did  not  communicate  to  the  underwriters:  held* 
that  it  was  a  material  concealment 

"  The  reason  of  the  rule  which  obliges  the  party  to  dis- 

i  Bridges  and  others  t.  Hanier,  i  M.  &S.  15. 


(4*)  The  natore  of  this  work  will  not  permit  the  insertion  of  aU 
the  caeeA  relating  to  concealment ;  neither  is  it  necessary,  since  the 
reader  will  perceive  that  they  are  cases  depending  wholly  on  their 
own  special  circumstances.  If  he  is  desirous  of  pursuing  the  suhr 
ject,  he  may  peruse  the  following  ca^es :  Seajnaa  v.  Fonereau,  Str. 
1183.  Carter  v.  Boehm,  3  Burr.  1905.  1  Bl.  R.  594.  Webster 
v.'Foster,  1  Esp.  N.  P.  C.  407.  Littledale  v.  Dixon,  1  Boa.  &  Puh 
N.  R.  151.  Freeland  v*  Glover,  7  East,  457.  Lynch  v.  Hamit 
ton,  3  Taunt.  37.  Bell  v.  Bell,  i  Camp.  N.  P.  C  479-^ 
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closed  is  to  prevent  fraud,  and  encourage  good  faith;  it  is 
adapted  to  such  facts  as  vary  the  nature  of  the  contract, 
which  one  privatel}'^  knows,  and  the  other  is  ignorant  of, 
and  has  no  reason  to  suspect."  The  question,  therefore,  in 
cases  of  this  kind  is,  "  Whether  there  were,  under  all  the 
circumstances,  at  the  time  the  policy  was  underwritten,  a 
fair  statement  or  a  concealment,  fraudulent,  if  designed,  or, 
though  not  desip:ned,  varying  materially  the  object  of  the 
policy,  and  changing  the  risk  understood  to  be  run  ?" 

Information  respecting  the  subject  matter  of  warranty, 
either  express  or  implied,  \\eeA  not  be  communicated  to 
the  underwriter,  unless  there  be  a  specific  request  on  his 
part  for  such  information. 

Hence  in  the  case  of  Shoolbred  v.  Nutt,  Park,  229.  a« 
where  the  owner  had  received  letters  from  his  captain  the 
day  before  he  elVected  the  insurance,  stating,  tliat  tlie  ship , 
iiad  arrived  at  Madeira,  but  was  very  leaky,  and  that  the 
pipes  of  wine  had  been  half  covered  with  water,  which  let- 
ters were  not  communicated  to  the  underwriters ;  Lord 
Mansfield  told  the  jury,  "  That  there  should  be  a  represen- 
tation of  every  thing  relating  to  the  risk  which  the  under- 
writer has  to  run,  except  it  be  covered  by  a  warranty.  It  is 
a  condition,  or  implied  warranty,  in  every  policy,  that  the 
ship  is  seaworthy,  and  therefore  there  need  be  no  represen- 
tation of  that.  If  she  sail  without  being  so,  there  is  no  valid 
policy.  Here  the  leak  waj^  stopped  before  she  sailed  from 
Madeira,  and  she  sailed  in  good  condition  from  thence,  and 
there  is  no  occasion  to  state  the  condition  of  a  ship  or  cargo 
at  the  end  of  the  former  voyage."     Verdict  for  plaintiff'. 

So  where  in  an  action  on  a  policy  of  insurance  upon  a 
ship  from  Trinidad  to  London*,  it  appeared  that  the  assured 
had  received  a  letter  from  his  captain,  informing  him  that  he 
had  been  obliged  to  have  a  survey  on  the  ship  at  Trinidad, 
oji  account  of  her  had  character,  but  the  survey,  which  ac- 
companied the  letter,  gave  the  ship  a  good  character ;  it  was 
holden,  that  the  concealment  of,the  letter  and  survey  from  the 
underwriter,  did  not  vacate  the  policy,  inasmuch  as  the 
assured  impliedly  warranted  the  ship  to  be  seaworthy,  and  it 
did  not  appear  that  he  had  concealed  any  circumstance  re- 
lative to  the  seaworthiness  of  the  ship,  or  that  at  the  time  of 
ejecting  the  policy  he  knew  of  any  fact  which  rendered  her, 
Avith  reicrouce  to  the  risk,  otherwise  than  sea-worthy. 


k  Per  T.f?.  MansTuld,  C.  J.  in  Carter        jur^eraeut  in  Haywood  t.  Rodger^ 
V.   n<.elini,    3  Kiirr.    190.'>.  cited   by         4  East,  596. 
Ld.  EilcHuurough,   C.J.  dciireriu^     1  Haywood  v.  Rodgcr8,'4  £asl,  S90. 
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It  will  be  presumed  that  the  underwriter  is  acquainted 
with  the  usage  and  circumstances  of  the  branch  of  trade  to 
which  the  policy  relates",  and  consequently  the  assured  is 
not  bound  to  make  a  disclosure  thereof;  as  e.  g.  upon  an 
insurance  on  an  liast  India  voyage,  the  underwriters  are 
bound  to  know  the  course  of  the  East  India  Company's 
chaher-parties  and  trade,  and  that  the  ship's  destination  is 
liable  to^  be  changed  after  the  policy  is  eflected".  If  the 
usage  of  the  trade  is  general^  it  is  immaterial  for  this  purpose 
that  it  is  not  uniform  ^ 

4*  Breach  of  Warranty: 

1 1 .   Tim e  of  saillnp;. 

ETDressy^'  ^^^f^^V^f  ^^^P  ^^  <i  P^^r^^cular  Time. 
^    ^    j3.  To  depart  with  Convoy. 
^4,  Neutral  Property, 

J      ,.   ,  4  1.  Not  to  deviate. 
Impliedly   Staioorthiness: 

Another  ground  of  defence  which  may  be  taken  by  the 
underwriter  to  defeat  the  action,  is  the  non-compliance  with 
a  warranty,  either  express  or  implied. 

Every  warranty  incorporated  in  the  body  of  the  policy,  or 
appearing  on  the  face  of  the  instrument,  e,  g,  in  the  margin  >*, 
or  at  the  bottom  of  the  policy^,  or  inserted  in  any  print  or 
writing,  which  is  by  reference  incorporated  with  the  policy', 
must  be  strictly  and  literally  complied  with  (43);  and  in  this 
respect  it  is  distinguishable  from  a  mexe  representation^  which, 
if  it  be  substantially  fulfilled,  it  is  sufficient. 

The  most  usual  kinds  of  warranties,  inserted  in  policies, 

m  Vallance  v.  De-war,  i  Camp.  N.  P.  C.  o  See  ca^es  in  note  m. 

.'>03.    Oiigier  v.  Jeiiniiigs,  ib.  505.  ii.  p  Beau  v.  Stupart,  Doug.  n.  DeHahn 

Kiugstoti    V.  Knibbs,    ib.    509.    ii.  v.  Hartley,  i  T.  R.  343. 

31 0X011  V.  Atkins,  3  Camp.  N.  P.  C.  q  3  T.  R.  360. 

20<».  r  Woniley  V.  Wood,  6T.R.710.  Ront- 

n  Grant  v.  Paxtoo,  1  Taunt.  463.  ledge  v.  Burrell,  1  H.  Bl.  854. 

(43)  •*  A  warraoty  in  a  policy  of  insurance  is  a  condition  or  a 
contingency,  and  unless  that  be  performed,  there  is  not  any  con- 
tract. It  IS  perfectly  immaterial  for  what  purpose  a  warranty  is 
introduced ;  but  being  inserted,  the  contract  does  not  exist,  unless  it 
be  literally  complied  with."  Per  Lord  Mansfield,  C.  J.  I  T.  R, 
345,  6.  '*  The  very  meaning  of  a  warranty  is  to  preclude  all 
questions,  whether  it  has  been  suhstantially  complied  with ;  it  must 
b«  literally  &o."    Per  Ashburst^  J.  1  T.  B.  346. 
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are,  1.  As  to  the  time  of  sailing.  2.  The  safety  of  the  ship  at 
a  particular  time.  3.  Departing  with  convoy.  4.  That  the 
thing  insured  is  neutral  property. 

« 

I  shall  proceed  to  consider  the  nature  of  these  warranties 
in  the  preceding  order. 

Express  Warranty.  !•  Time  of  sailing, — A  ship,  which 
was  insured  at  and  from  Jamaica  to  London,  warranted  to 
have  sailed  on  or  before  a  particular  day^  with  a  return  of 
premium  in  case  of  convoy*,  sailed  before  the  day  from  the 
port  of  her  lading,  with  all  her  cargo  and  clearances  on  board, 
to  the  usual  place  of  rendezvous  at  another  part  of  the  island, 
in  order  to  join  the  convoy  which  then  lay  ready,  where  she 
arrived  in  safety,  but  was  detained  there  by  an  embargo  6c- 
yond  the  day.  It  was  holden,  that  although  the  place  of 
rendezvous  was  out  of  the  direct  course  of  the  voyage,  yet, 
as  the  ship,  when  she  sailed  from  the  port  of  lading,  had  not 
any  view  or  object  but  to  make  the  best  of  her  way  to 
England,  and  as  she  did  not  go  to  the  place  of  rendezvous 
for  any  purpose  independent  of  the  immediate  prosecution  of 
her  voyage,  the  voyage  began  from  the  port  of  lading,  and 
consequently  the  warranty  had  been  complied  with. 

A  French  ship  was  insured  "  at  and  from  Guadaloupe  to 
Havre  ^**  tear  ranted  to  sail  on  or  before  a  particular  day.  The 
ship  took  in  her  compleat  lading,  and  all  her  clearances,  at 
Point-a-Pitre,  and  sailed  thence  before  the  day  for  Basseterre, 
a  condition  having  been  inserted  in  one  of  the  clearances, 
that  the  ship  should  pass  that  way  to  take  the  orders  of 
government,  and  the  captain  also  expecting,  in  consequence 
of  a  notice  which  had  been  given  by  his  governor,  that  there 
would  be  a  convoy  at  that  place.  It  appeared  that  the 
captain  had  paid  an  extra  fee  in  order  to  procure  his  clearances, 
that  he  might  take  the  benefit  of  the  convoy.  The  ship 
arrived  at  Basseterre  two  months  before  the  day  on  whicn 
she  was  warranted  to  sail,  and  was  detained  there  by  the 
governor  until  after  the  day.  It  was  proved  that  Basseterre 
was  in  the  direct  course  of  the  voyage.  Under  these  circum- 
stances, it  was  holden,  that  there  had  been  a  bona  fide  and 
complete  inception  of  the  voyage,  on  the  day  the  ship  sailed 
from  Point-a-Pitre,  aud  consequently  that  the  warranty  had 
been  complied  with. 

A  ship  was  insured*  "  at  and  from  Surinam  and  all  or  any 
of  the  West  India  islands  (except  Jamaica)  to  London,  war^ 
ranted  to  sail  on  or  before  the  1st  of  August.^*  '  The  vessel 

3  Bondv.Kutt,  Cowp.  Coi.  u  Wright  v.  Sbiffner,  il  East,  SIS* 

Thellussou  t.  Fergu  isoo,  Doag.  36l .        9  Camp.  N.  P.  C^  d47.  S.  C. 
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sailed  before  the  1st  of  August  from  Surinam^  where  she  had 
taken  in  her  homeward  cargo,  and  arrived  at  Tortola,  one  of 
the  West  India  islands,  on  the  4th9  to  find  the  convoy,  but 
the  proper  convoy  having  before  that  time  sailed  with  the 
trade,  she  afterwards  took  sailing  instructions  from  another 
ship  as  convoy,  and  was  lost  in  her  voya£;e  home.  The 
unaerwriters  contended,  that  by  the  terms  of  the  policy,  the 
vessel  ought  to  have  sailed  from  the  last  of  the  West  India 
islands  at  which  she  meant  to  touch  on  or  before  the  1st  of 
August ;  and  that  her  sailing  from  Surinam  for  Tortola,  so 
as  not  to  arrive  there  in  the  ordinary  oourse  till  the  4th,  and, 
consequently,  not  being  able  to  sail  from  Tortola  till  after  the 
1st,  was  a  breach  of  the  warranty,  and  precluded  the  plaintiff 
from  recovering.  But  the  court  were  of  opinion,  that  there 
was  a  bona  fide  compliance  with  the  terms  of  the  warranty, 
according  to  the  meaning  of  the  parties. 

Under  a  warranty  to  depart  on  or  before  a  particular  day, 
it  is  necessary  not  only  that  the  ship  should  set  sail  on  tne 
voyage,  but  also  that  she  should  be  out  of  the  port  on  or 
before  the  day*. 

Where  a  license  is  granted  for  a  voyage  to  a  hostile 
country,  to  continue  in  force  till  a  given  day,  if  the  voyage  is 
hona  fide  begun  before  that  day,  it  continues  to  be  protected 
by  the  license  though  delayed  beyond  the  day  by  stress  of 
.  ^veather  or  other  accident  over  which  the  assured  have  no 
controls 

So  where  there  is  a  policy  "  at  and  from^*  if  the  ship  has 
her  cargo  on  board  and  is  ready  to  sail  before  the  day  when 
the  license  expires,  although  she  is  detained  in  port  till  after 
the  day  by  contrary  winds,  the  policy  remains  valid*. 

2.  Safety  of  Ship  at  a  particular  Time.— Groods  were  in- 
sured from  the  lading  of  them*,  on  board  a  certain  ship, 
**  lost  or  not  lost,"  and  at  the  bottom  of  the  policy  was  added, 
'*  warranted  well  on  a  particular  day^  It  appeared  that  the 
defendant  underwrote  the  policy  in  the  afternoon  of  that  day, 
and  that  the  ship  was  lost  about  eight  o'clock  in  the  morning 
of  the  same  day.  It  was  holden,  that  the  warranty  did  not 
mean  that  the  ship  was  well  at  the  time  when  the  defendant 
subscribed  the  policy,  but  at  any  lime  on  that  day,  and  con- 
sequently that  it  had  been  complied  with. 


X  Moir  V.  The  Royal  Exchange  A%-  z  Schroder  t.  Vaux,  3  Camp.  N.  P. C. 

•uraiice,  3  Rff.  Jc  S.  461 .  S4  n. 

y  Groniug  y.  Crockett,  3  Camp.N.P.C.  a  Blackhurst t.  Cockell,  3  T.  R.  a6o. 

»3. 
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Action  on  policy  of  insurance  against  fire  on  ship  Hero*, 
for  one  month,  on  the  terms  that  the  ship  should  be  safe 
moored  in  the  harbour  of  Portsmouth  during  the  period  for 
"which  the  insurance  was  made;  the  ship  was  accidentally 
burned  withhi  that  time.  It  appeared  in  evidence,  that  the 
ship  was  first  moored  off  the  oeach,  m  order  to  clear  her 
bottom;  she  was  then  removed  to  Hardway,  and  lastly  was 
moored  iat  March's  wharf,  in  order  the  more  conveniently 
to  take  in  her  cargo,  but  had  never  been  taken  out  of  the 
harbour.  It  was  insisted  for  the  defendant,  that  the  re- 
moving the  ship  from  her  moorings  at  one  place  to  the  other, 
was  a  discontinuance  of  the  risk :  so  also  the  laying  her  down 
on  the  beach  to  clear  her  bottom.  But,  per  Lord  Ellenbo- 
rou^h,  C.  J.,  "  where  a  vessel  is  only  removed  from  one  part 
of  the  harbour  to  the  other,  for  the  more  convenient  purpose 
of  repairs,  or  of  taking  in  her  cargo,  but  does  not  go  beyond 
the  bounds  of  the  harbour,  and  is  safely  moored  at  the  difter- 
ent  parts  of  the  harbour,  when  she  is  so  removed  according 
to  the  policy,  it  is  not  such  an  act  as  will  avoid  the  policy." 
Verdict  for  plafntiff. 

3.  To  depart  with  Convoy. — The  next  species  of  warranty 
which  falls  under  consideration,  is  a  warranty  that  the  ship 
.insured  shall  sail  or  depart  with  concoy,  by  which  term  is  to 
be  understood,  "  a  naval  force  under  the  command  of  a  per- 
son appointed  by  the  government  of  the  country,  to  which 
the  vessel  insured  belongs." 

The  form  of  expression,  as  to  this  warranty,  is  different 
in  different  policies;  in  some,  that  the  ship  shall  depart  with 
convoy;  in  others,  that  she  shall  depart  with  cori\oy  for  the 
voyage.  In  substance,  however,  these  expressions  are  the 
same;  for  it  has  been  solemnly  decided,  that  although  the 
words  of  the  policy  are  merely  "  to  depart  with  convoy,"  yet 
those  words  must  be  understood  to  mean  that  the  ship  shall 
depart  with  coiwoy  for  the  voyage^  as  much  as  if  the  words 
"  for  the  voyage"  had  been  added*. 

If  a  ship  does  not  sail  with  the  convoy  appointed  by  go- 
vernment, it  is  not  a  sailing  with  convoy  within  the  terms  of 
the  warranty  "*;  hence  the  protection  of  a  ship  of  war  acci- 
dentally bound  on  the  same  voyage,  although  discharging  the 
office  of  convoy,  is  not  a  convoy  within  the  meaning  oi  the 

b  Clarke  v.   Westmore,    London  sit-  on    Rpecial    verdict,    per  tot.  cur. 

tings,  B.R.  25  May,  1607.  Carth.  017.  Lilly  v.  Ewer,  Doug.  72. 

c  Per  Holt,  C.J.  and  the  greater  part  S.  P. 

of  the  court,  in  JeiFery  v.  Le'^endra,  d  Hibbcrt  v.  Pigou,  Park,  399.  Marsb. 

3  Lev.  331.  after  seTcral  arguments  272.- 
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warranty;  but  a  convoy  appointed  by  the  admiral  command- 
ing in  chief  upon  a  foreign  station,  will  be  considered  as  s^ 
convoy  appointed  by  government*?. 

It  may  be  laid  down  also,  as  a  general  rule,  that  a  war- 
ranty to  depart  with  convoy  is  not  complied  with,  unless 
sailing  instructions  are  obtained  before  tne  ship  leaves  the 
place  of  rendezvous,  if  by  due  diligence  of  the  master  they 
can  be  then  obtained  (44). 

When  the  policy  is  silent  as  to  the  place  from  which  the 
vessel  is  to  depart  with  convoy,  the  usage  of  merchants  puts 
a  construction  on  it,  and  the  warranty  must  be  understood 
to  mean,  that  the  ship  shall  sail  with  convoy  from  the  place 
of  general  rendezvous,  or  that  place  wheJ'e  convoys  are  to 
be  had :  as,  if  a  vessel  be  insured  from  London  to  the  East 
Indies,  warranted  to  depart  with  convoy,  and  the  ship  sail 
with  contoy  from  the  Downs ^  it  is  a  fulfilment  of  the  w^ar- 
ranty '  (45). 

It  is  not  necessary,  that  the  vessel  should  in  all  cases  sail 
with  convoy  bound  precisely  to  the  place  of  her  destination  K 

eS.  C.  See  also  Viadley  ▼•  Duff,  3  Bos.         C.  J.  coptra.  Gordon  v.  Morley,  Str. 

&  Pill.  111.  1 265.  per  Lee,  C.  J. 

f  Letbnlicr^s  case,  Salk.  443.  but  Holt,    g  D^Eguioo,  ▼.  Bewicke,  a  H.  Bl.  551. 


(44)  •'  Tl.e  value  of  a  convoy  appointed  by  government,  in  a 
gr<?at  measure  arises  from  itb  taking  the  ships  under  control,  as 
well  as  under  protection.  But  timt  control  does  not  commence 
until  Bailing  instructions  have  been  obtained,  nor  can  it  he  enforced 
otherwise  tlian  by  their  means.  Indeed  the  reason  of  that  rule, 
which  requires  that  the  convoy  should  be  appointed  by  govern- 
ment, shews  the  necessity  of  having  sailing  instructions,  since  with- 
out them  the  ship  does  not  stand  in  that  relation j  or  under  those 
circumstances,  in  which  she  can  take  the  full  benefit  of  the  govern- 
ment convoy."  Per  Eidon,  C.  J.  in  Anderson  v.  Pitcher,  2  Bos. 
&  Pul.  iGp. 

(45)  No  convoy  evei;  sails  from  the  port  of  London.  Abbot's 
Law  relative  to  Merchant  Ships  and  Seamen,  2d.  ed.  p.  21 6.  Oc- 
oisional  convoys  are  appointe<l  by  the  admiral  on  the  station  to  sail 
from  the  downs  to  Portsmouth,  &c. ;  but  such  convoys  are  never 
appointed  by  the  admiralty.  Ships  sailing  from  foreign  ports  are 
not  within  tne  convoy  act,  unless  tiiere  are  persons  at  those  ports 
authorized  to  grant  convoy  Iicen8e8.  And  it  is  not  sufficient  to 
shew  that  convoys  have  been  actually  appointed  from  those  ports, 
but  proof  must  be  given  that  there  are  persons  stationed  there,  le- 
gally authorized  by  the  admiralty  to  appoint  them*. 

♦  I3'Ajuilar  v.  Tobio,  1  Holt's  N.  P.C.  18S.   ' 
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Whether  the  convoy  be  sufficient  must  depend  on  the  usage 
of  trade  and  the  orders  of  government ;  ana  it  is  the  province 
of  the  jury  to  determine,  whether,  under  the  circumstances^ 
the  warranty  has  been  satisfied  (46). 

It  sometimes  happ>ens^,  that  the  force  first  appointed  is  to 
accompany  the  ships  only  for  a  part  of  their  voyage,  and  to 
be  succeeded  by  another;  at  other  times  a  small  force  is  de- 
tached from  the  main  body,  to  bring  them  up  to  a  particular 
point;  if  a  vessel  saiK under  the  protection  of  a  rorce  thus 
appointed*  or  detached*^,  the  warranty  is  complied  with. 

Although  the  terms  of  this  warranty  do  not  express  it,  yet 
it  is  essentially  necessary,  that  the  ship  should  not  only  de- 
part, but  also  continue  with  the  convoy  until  the  end  of  the 
voyage,  unless  she  be  prevented  by  absolute  necessity. 

Case  on  a  policy  of  insurance  on  the  ship  Speedwell',  from 
London  to  Lisbon,  warranted  to  depart  from  England  with 
convoy.  The  ship  sailed  from  London  in  December,  and 
arrived  at  Spithead,  (the  place  where  the  Lisbon  convoy  was 
to  be  met  with)  whence  she  sailed  on  the  2oth  December, 
with  the  convoy.  On  26th  December  a  storm  arose,  which 
separated  her  from  her  convoy,  and  rendered  her  so  leaky, 
that  she  was  obliged  to  sail  fur  Plymouth^  where  she  arrived 
on  the  28th  December.  Having  been  refitted  and  made  ft 
tight  ship,  as  was  supposed,  she  sailed  again  on  I3th  Febru- 
ary following,  but  tvuhout  convoy.  A  few  days  after,  she 
encountered  another  violent  stom>,  and  orj  ipth  February, 
she  was  totally  lost  near  Ireland.  Lee,  C.  J.  held,  that  the 
sense  of  the  warranty  was  not  to  be  taken  literally;  that  the 
meaning  was,  not  only  to  df-part  with  convoy,  but  to  keep 
uith  convoy  during  the  whole  voyage,  and  tnat  this  had  al- 
ways been  so  holden:  that  absolute  necessity  alone,  such 
as  rendered  it  impossible  to  keep  with  convoy,  could  ex- 
cuse; as  being  driven  by  a  tempest  to  some  foreign  port  or 
place  where  convoy  could  not  be  had;  but  that  was  not  the 
present  case,  the  ship  having  been  driven  into  an  Englisli 

h  Abbott,  S17.  I   Morrice  v.  Dillon,  London  Sittinin 

i   Smith  V.  Readthaw,  Pailc,  ch.  iS-        after  M.T.aiG. a. coram  Lee, C.J. 

p.  349.     De  Garayv.  Claggct,  ib.  MSS. 

k  ManninfT  ▼.  Gint,  Marsh.  ^60-  And- 

ley,  V.  Duff,  »  p05.  &  Put.  1 1 1 . 


(46)  «*  It  has  always  been  imderatood,  that  provisions  for  a  de- 
parture with  convoy  have  relation  to  the  custom  of  trade,  and  the 
orders  of  government,  and  ought  therefore  to  receive  a  Hberal  coi>- 
atruction."     Per  Heath,  J.  in  Audley  v.  Duff,  2  Bos.  &  Pul.  1 15 
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port  He,  tlverefore,  was  of  opinion,  that  this  was  not  a 
loss  within  the  policy;  and  accordingly  a  verdict  was  found 
for  .the  defendant. 

But  if  a  ship  sails  with  convoy"*,  and  is  separated  by  stress  of 
weather,  and  does  all  in  her  power  to  rejoin  the  convoy,  this 
will  be  considered  as  a  sufficient  compliance  with  the  war- 
ranty, so  as  to  render  the  insurers  liable. 

The  security  of  trade,  in  time  of  war,  has  been  considered 
as  depending  so  essentially  on  sliips  sailing  with  convoy^ 
that  by  a  late  statute**  (47),  (which  continued  in  force  during 
hostilities  with  France)  it  was  enacted,  1.  That  no  ship, 
belonging  to  any  of  his  Majesty's  subjects  (except  a» 
therein  provided  (48),)  should  sail  from  any  port  or  pbce 
without  convoy.  2.  'Fhat  the  master  should  use  his  utmost 
endeavour  to  continue  with  the  convoy  during  the  whole  or 
such  part  of  the  voyage  as  the  convoy  was  appointed  to  pro- 
tect him,  and  not  separate  without  leave  of  the  commanding 
officer;  and  a  penalty  of  1000/.,  or  in  case  the  car^o  be  naval 
or  military  stores,  1500/.,  was  imposed  on  him,  if  he  sailed 
Without  convoy,  or  separated  therefrom  without  leave,  sub- 

ni  JeflTcry  ▼.  Lpgenclra^  3  I^^v.  390.     n  Stat.  43  G.  3.  c.  57.    See  Cohen  v. 
Carth.  :2l6.  Salk.  41  J.  l  SUow.  330.        Hiucklcy,  1  Taiiitt.  R.  24g. 
4  Mod.  58. 


(47)  A  similar  statute  was  made  during  the  preceding  war.  See 
«tat.  38  G.  3.  c.  76. 

(48)  The  cases  excepted  from  th«:  operation  of  this  act  will  be 
found  in  the  6th  und  8th  sections,  and  are  as  follow  :  I.  Ships  not 
required  to  be  registered.  N«  Foreign-built  ships  in  British  own- 
ership are  n&t  required  to  be  registered;  consequently,  they  fall 
within  this  exception ;  and,  where  such  ships  are  insured,  it  has  been 
iiolden  not  to  be  necessary  to  communicate  to  the  underwriters,  at 
the  time  of  making  the  poliey«  that  the  ship  is  foreign-built.  Lone 
V.  Duff,  2  Bos.  &  Pul.  ?09«  ^*  Ships  lioensed  by  the  lord  high 
admiral  to  depart  without  convoy.  N.  A  policy  on  goods  will  not 
be  affected  by  the  terms  of  the  license  not  having  been  complied 
with  on  the  part  of  the  ship  owner.  Edwards  ▼.  Footner,  1  Camp. 
N.  P.  C.  53^2.  3.  Ships  proceeding  with  due  diligence,  from  their 
port  of  clearance  outwards,  to  join  convoy  appointed  to  sail  from 
4ome  other  port.  4.  Ships  bound  to  or  from  any  place  in  Ireland* 
5.  Ships  bound  from  one  place  in  Great  Britain  to  another.  6.  Ships 
belonging  to  the  East  India  or  Hudson's  Bay  Company.  7*  Ships 
sailing  from  a  foreign  port  of  place,  in  case  there  be  not  any  convoy 
appointed;  nor  personii  at  such  foreign  port  duly  authorised  to 
Mppoint  convoys*  or  to  grant  licenses  for  sailing  without  convoy* 
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ject,  however,  to  a  reduction,  by  the  court  in  which  the  ac- 
tion for  the  penalty  v/as  brought,  to  a  sum  not  less  than  50/, 
3,  In  case  of  a  departure  without  convoy,  -or  wilful  separa- 
tion, insurances  upon  ship,  goods,  freight,  or  other  interest, 
(the  property  of  the  master  or  commander,  or  persons  inter- 
ested in  ship  or  cargo,  or  being  privy  to  such  sailing  without 
convoy  or  wilful  separation,)  were  declared  void:  no  premium 
to  be  recovered,  and  persons  settling  losses  upon  such  insu- 
rances to  forfeit  200/. ;  and,  further,  the  master  was  to  give  a 
bond  before  he  could  be  allowed  to  clear  outwards,  in  the 
penalty  of  the  value  of  the  ship,  to  be  forfeited  upon  sailing 
without  convoy  or  wilful  separation. 

4.  Neutral  Property, -^If  the  insurance  be  effected  in  time 
of  war,  and  the  party  insuring  be  the  subject  of  a  neutral 
state,  it  is  usual  for  him,  in  order  to  induce  the  underwriter  to 
accept  a  smaller  premium,  to  warrant  that  the  subject  matter 
of  the  insurance  is  neutral  property,  which  is  usually  done  by 
inserting  in  the  policy  the  words  "  warranted  neutral,"  or 
"  warranted  neutral  property";  by  which"  is  to  be  under- 
stood, that  the  thing  insure<l  is  neutral  property  at  the 
time  when  the  risk  commences,  not  that  it  shall  continue 
so  during  the  whole  voyage,  for  the  risk  oi  future  war  is 
undertaken  by  the  insurer  in  every  policy.  But  though  it 
is  not  necessary,  that  a  ship,  warranted  lieutral,  should  con- 
tinue neutral  during  the  whole  voyage;  because  if  she  be 
neutral  at  the  time  of  sailing,  the  breaking  out  of  war  on 
the  next  day  will  not  discharge  the  underwriter,  yet  the 
ship  must  not  forfeit  its  neutrality  by  the  misconduct  of  the 
parties  on  board;  hence  where,  on  an  insurance  of  a  ship 
warranted  neutral^,  it  appeared  that  the  master  and  crew 
had  broken  their  neutrality,  in  the  course  of  the  voyage  in- 
sured, by  forcibly  rescuing  the  ship,  which  had  been  seized 
and  carried  into  port  by  a  belligerent  power,  for  the  purpose 
of  search,  it  was  holden,  that  the  assured  could  not  recover. 

That  a  warranty  of  neutrality  may  be  satisfied,  it  is  neces- 
sary, 

1.  That  the  vessel  insured  should  belong  to  the  subject 
of  a  neutral  state. 

2.  That  the  vessel  should  be  navigated,  not  only  accord- 
ing to  the  law  of  nations,  but  also  in  conformity  to  the  par- 

o  Edcnv.  Parkison,  Doug:. 733.    Ty<         ler,  J.in  Salouccl  v.  Jolinson,  Paik, 
sop  V.  Gurney,  3  T.  R.  477.  per  Bui-        364. 

p  Garrcis  v.  Kensington,  8  T.  R.  230. 
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ticular  treaties  subsisting  between  the  country  to  which  she 
belongs  and  the  belligerent  states  (49). 

If,  therefore,  a  state  in  amity  with  a  belligerent  power 
has,  by  treaty,  agreed  that  the  ships  of  their  subjects  shall 
only  have  that  character  when  furnished  with  certain  docu- 
ments, whoever  warrants  a  ship  to  be  the  property  of  such 
subject,  should  provide  himself,  at  the  time  when  the  ship 
sails,  with  those  evidences,  which  have,  by  the  country  to 
which  she  belongs,  been  agreed  to  be  the  necessary  proof  of 
that  character  (50). 

In  an  action  on  a  policy  upon  a  ship  warranted  Dutch 
property*',  it  appeared  that  the  ship  in  question  was  origin- 
ally a  trench  privateer  bearing  a  French  name;  that  having 
been  captured  by  the  English,  she  was  carried  into  Liver- 
pool, and  there  named  The  Three  Graces.  A  merchant  there 
purchased  her  for  a  house  at  Amsterdam.  Having  been  in- 
sured by  a  Dutch  name,  and  warranted  as  in  the  policy^  she 
went  to  sea,  was  captured  by  the  French,  and  finally  con- 
demned by  the  parliament  of  Paris,  under  her  English  name, 
as  lawful  prize.  The  court  Avere  of  opinion,  that  the  sen- 
tence of  the  parliament  of  Paris  was  conclusive  against  the 
ivarranty. 

So  where  it  appeared,  that  a  ship,  warranted  American", 
liad  not  on  board  a  passport,  which  was  required  by  the 
treaty  between  France  and  America;  it  was  holden,  that 
the  assured  could  not  recover,  inasmuch  as  the  waranty  had 
not  been  complied  with;    for  that  requifed  that  the  ship 

^  Banillai  v.  I^wi«,  Park,  sag.  nnd  r  Rich  v.  Parker,  7  T.  R  705.  Se^ 
MS  note  of  BulIerJ.  cited  by  Law-  further  on  this  subject,  Baring  r. 
ireuce  J.in  Pollard  v.  fiell,8T.'R.44l.        Christie,  5  East,  398. 


(49)  **  Courts  of  admiralty  are  to  proceed  on  the  known j«« gen. 
'item,  or  oa  the  treaties  between  particular  states;  such  treaties  do 
Tiot  alter  t\w  jus  gerit turn  with  respect  to  the  rest  of  the  world,  but  as 
between  those  particular  states  they  are  considered  as  engrafted  on 
the  jus  gentium.''  Per  LcU  Kenyon,  C.  J.  in  Bird  v.  Appleton. 
«  T.  R.  567. 

(^0)  N.  There  is  not  an  inoplied  warranty  on  the  part  of  the  owner 
of  goods  insured,  that  the  ship  shall  be  in  all  respects  properly 
documented.  Where  through  the  negligence  of  the  captain  the 
goods  had  not  been  regularly  entered  in  the  ship's  manifest,  for 
exportation,  as  required  by  stat,  13  &  14  Car.  2.  and  other  statutes; 
the  loss  not  having  been  occasioned  by  this  omission,  it  was  holden 
that  the  undcrwi iters  were  liable.  Carnithers  v.  Grayi  3  Camp« 
N.P.  C.  14-i.     15  East,  35.  S.  C. 
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should  be  entitled  to  all  the  privileges  of  the  American  flag, 
and  in  order  to  be  entitled  to  these  privileges,  she  should 
have  had  a  passport  (51). 

But  it  is  not  necessary',  in  order  to  satisfy  a  warranty  of 
neutrality,  that  the  vessel  should'  be  navigateii  in  conformity 
to  an  ex  parte  ordinance  made  by  one  of  the  belligerent 
states^  and  to  which  the  neutral  state  is  not  a  party. 

A  neutral  ship  may  carry  enemy's  property  from  its  own 
to  the  enemy's  country,  without  being  guilty  of  a  breach  of 
neutrality^;  provided  that  neither  the  voyage  or  commerce 
be  of  a  hostile  description,  nor  otherwise  expressly  or  im* 
pliedly  forbidden  by  trie  law  of  this  country;  although  such 
ship,  in  consequence  of  carrying  enemy's  property,  be  liable 
to  detention  or  being  carried  into  British  ports,  for  the  pur* 
pose  of  search. 

The  evidence  usually  adduced  to  falsify  this  warranty",  or 
to  prove  a  breach  of  forfeiture  of  neutrality,  which  amounts 
to  a  breach  or  forfeiture-  of  the  warranty,  is  the  judgment  or 
sentence  of  a  court  of  admiralty,  or  other  court  having  juris- 
diction in  questions  of  prize,  by  which  the  ship  or  goods  in- 
sured, and  warranted  neutral  property,  have  been  condemned 
as  prize. 

Since  the  judgment  of  the  House  of  Lords  in  Lothian  v. 
Henderson*,  it  may  be  assumed  as  the  settled  doctrine  of  a 
court  of  English  law,  that  all  sentences  of  foreign  courts,  of 
competent  lurisdiction  to  decide  questions  of  prize,  are  to 
be  received  here  as  conclusive  evidence  in  actions  upon  po- 
licies of  insurance,  upon  every  subject  immediately  and 
properly  within  the  jurisdiction  of  such  foreign  courts,  and 
upon  which  they  have  professed  to  decide  judicially. 

Consequently,  where  such  sentences  are  given  in  evi- 
dence, and  it  appears  that  they  proceed  on  a  ground  which 
falsifies  the  warranty  of  neutrality,  the  assured  will  thereby 

•  Afayoe  v.  Walter,  Park,  363.    Pol-  x  3  Bos.  &Pul.499.p«r  EUniborougfh 

lard  V.  Bell,  8  T.  R.  434.  Bird  ▼.  Ap-  C.  J.  delivering  the  opiuieu  of  the 

pleton,  8  T.  R.  56a.    Price  t.  Bell,  court  in  Bolton  ▼.  Gladstone,  5  East, 

1  East,  663.  155.  and  per  Sir  J.  Munslietd,  C.  J. 

t  Barker  v  Blakes,  9  East,  SS3.  in  Siffken  v  Lee,  j  N.  JR.  4S9. 

u  Marsh.  S88. 


■w^ 


1 

(51)  In  the  case  of  aa  insurance  upoa  goods,  in  a  certain  ship, 
vhich  ship  is  not  represented  as  a  neutral,  at  the  time  when  the 
insurance  is  efPectedy  although  she  be  in  iact  a  ueutral,  it  is  not 
necessar}'  that  she  should  be  documented  as  such.  Dawson  v.  Atty» 
7  East,  367.    See  Bell  v.  Caratairs,  1 4  East,  393. 
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be  prevented  from  recovering.  In  one  case",  indeed,  where 
a  ship  was  condemned  as  lawful  prize  in  a  foreign  cou it  of 
admiralty,  and  it  was  not  stated  in  the  sentence  upon  what 
ground  tiie  condemnation  proceeded,  it  was  holden,  that  it 
should  be  presumed  that  it  proceeded  on  the  ground  of  the 
ship  being  the  property  of  enemies,  and  that  the  sentence 
was  conclusive  evidence  to  falsify  the  warranty. 

In  Baring  v.  Clagett,  3  Bos.  &  Pul.  201.  the  court  being 
of  opinion,  that  the  sentence  of  condemnation  proceeded 
either  on  the  ground  of  the  ship  not  being  neutral  property, 
or  on  the  ground  that  she  was  not  properly  documented,  so 
as  to  entitle  herself  to  the  privileges  of  a  neutral,  adjudged 
the  sentence  to  be  conclusive  evidence  -against  a  warranty  of 
neutrality. 

Whetlier  the  foreign  sentence  profess  distinctly  and  di- 
rectly to  condemn  the  ship,  on  the  ground  of  its  being  ene- 
mies' property,  or  whether  it  can  be  collected  only  from 
other  parts  of  the  proceedings,  that  such  was  the  ground 
of  decision',  our  courts  are  equally  bound  by  the  sentence; 
and  this  rule  holds,  although  it  appears  on  the  face  of  the 
sentence,  that  the  prize-court  arrived  at  the  conclusion 
through  the  medium  of  rules  of  evidence  and  rules  of  pre- 
sumption established  only  by  the  particular  ordinances  of 
their  own  country,  and  not  admissible  on  general  principles^ 

In  short,  wherever  the  foreign  courts  adjudge  the. vessel 
to  be  good  prize,  upon  a  ground  within  their  jurisdiction, 
and  such  ground  falsifies  the  warranty,  our  courts  will,  by 
the  comity  of  nations,  which  has  always  prevailed  among 
civilized  states,  give  credit  to  and  consider  themselves  as 
bound  by  their  adjudication,  without  examining  the  rea- 
sons by  which  the  foreign  courts  have  arrived  at  their  conclu- 
sion (52), 

Q  Saloiicci  V.  Woodmaas,  Park,  360.        y  Bolton  v.  Gladitone,  sTauQt.ss. 
X  Bolton  V.  Gladstone,  5  East,  I55. 


(53)  **  A  warranty  of  neutrality  must,  I  conceive,  now  be  under- 
stood, as  containing  in  itself  (among  other  things)  a  stipulation 
that  the  contract  of  assurance  shall  pe  void,  if  the  subject  matter 
warranted  neutral  be  condemned  as  enemies*  property;  and,  if  a 
warranty  of  neutrality  contains  this  stipulation,  the  sentence  of  a 
court  of  competent  jurisdiction  condemning  a  ship  on  account  of 
its  want  of  neutrality,  is  the  proper  evidence,  according  to  every 
principle  and  rule  of  our  law,  to  determine  that  fact."  Per  Law- 
rence, J.  io  Lothian  v.  Henderson,  3  Bos.  &  Pu).  524. 

TOL.  II.  V 
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Hence,  as  foreign  courts  of  admiralty  may  decide  on  the 
construction  of  treaties*,  if  they  expressly  adjudge  a  ship  to 
be  good  and  lawful  prize  for  a  breach  of  treaty,  such  sen- 
tence is  conclusive  in  our  courts  against  a  warranty  of  neu- 
trality, although,  in  the  sentence,  the  foreign  court  may 
have  referred  to  ex  parte  ordinances,  and  drawn  inferences 
from  such  ordinances,  in  order  to  shew  an  infraction  of 
treaty. 

The  sentence  is  equally  to  be  regarded,  as  evidence  of 
the  facts  inducing  the  condemnation,  and  upon  which  the 
condemnation  proceeds,  as  of  the  judicial  act  of  condemna- 
tion. 

In  the  case  of  an  insurance  upon  ship*,  goods,  and  freight, 
all  belonging  to  nearly  the  same  American  proprietors,  which, 
as  it  appeared  by  the  sentence,  had  been  condemned  on  ac- 
count of  the  common  default  of  all  the  proprietors  in  their 
joint  character  of  ship  owners  in  not  having  a  regular  pass- 
port on  board,  as  required  by  the  treaty  of  their  own  state 
with  France:  it  was  holden,  that  the  assured  could  not  claim 
from  tl^e  underwriter  an  indemnity  for  a  loss  thus  occasioned 
by  themselves;  although  the  ship  was  not  warranted  or  repre- 
sented to  be  an  American;  for  the  ship-owner  is  bound  to 
have  such  documents  as  are  required  by  treaties  with  parti- 
cular nations  on  board,  to  evince  his  neutrality  in  respect  to 
such  nations. 

By  the  sentence  of  a  French  court  of  admiralty  **  it  appeared, 
thit  the  ship  insured,  "  warranted  American^*  had  been  con- 
demned as  enemy's  property,  for  want  of  having  on  board  a 
role  (Teqiiipage^  or  list  of  the  crew,  such  as  is  required  by  a 
marine  ordinance  of  France,  and  adjudged  by  the  court  there 
to  be  requisite  within  the  meaning  of  the  treaty  of  commerce 
between  France  and  America,  it  was  holden  to  be  conclusive 
evidence  against  the  warranty  of  neutrality,  though,  in  fact, 
the  ship  was  American. 

So  where  the  sentence  states,  that  the  ship  was  condemned 
on  the  ground  of  having  violated  her  neutrality*,  and  acted 
contrary  to  the  law  of  nations  and  the  faith  of  treaties,  such 
sentence  is  conclusive  evidence  against  the  warranty  of  neu- 
trality. But  where  the  grounds  of  confiscation  are  stated  ob- 
scurely, and  the  court  cannot  collect  what  the  precise  ground 
was"^,  or  where  the  sentence  adjudges  the  ship  to  be  lawful 

z  Barini:  v.  Royal  Excb.  Asa.  Comp.  c  Garpels  ▼.  Keusington,  8  T.  R.  S30. 

5  £a»t,  9g.  d  B<  rnardi   ▼•  Metteux,  Donfr<  574. 

a  Bell  V.  Carstairs,  14  East,  374.  Fisherv.  Ogle,  i  CHinp-  N.  P.  C.  41S. 
^  Geycr  fk  Agailar,  7  T.  R.  681. 
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prize,  not  because  it  is  enemies'  property,  but  for  r^sons 
which  lead  to  a  contrary  conclusion* ;  or  if  it  appear,  that 
the  condemnation  proceeded  solely  on  the  ground  of  the 
ship  having  violated  an  ex  parte  ordinance,  to  which  the 
neutral  country  bad  not  assented '^;  in  such  cases  the  sen-r 
tence  is  not  conclusive  evidence  againatt  the  warranty  of  neu-* 
trality. 

A  vessel,  warranted  pantzic,  was  captured  by  a  French 
privateer^  and  condemned  as  prize  by  a  French  court  of  ad- 
miralty. This  sentence  of  condemnation  was  afterwards  re- 
versed by  a  court  of  appeal,  which  court,  however,  refused 
to  give  the  appellants  their  costs  and  damages,  because  the 
muster-roll  did  not  express  the  place  of  nativity  of  the  crew, 
which  was  required  by  French  regulations.  The  ship  was 
proved  to  be  a  Dantzic  ship,  and  to  have  had  on  board,  at 
the  time  of  the  capture,  all  the  papers  ev^r  carried  by  Dantzic 
ships.  The  French  regulations  were  not  shewn  to  h^^ve  been 
within  the  knowledge  of  the  people  of  Dantzic.  in  an  action 
on  the  policy  it  was  contended,  that  the  underwriters  were 
not  liable,  because  the  sentence  of  restitution  had  refused  da^ 
mages  and  costs  to  the  assured;  but  the  qourt  were  of  a  con-r 
trary  opinion.  Sir  J.  Mansfield  observing,  that  no  questioi^ 
had  ever  arisen  as  yet  with  respect  to  the  refusal  of  a  prize 
court  to  allow  damages  and  costs,  as  dischargiqg  the  under- 
writers from  their  liability;  and,  iqdeed,  it  wquid  be  very 
strange  if  such  a  refusal  could  discharge  them.  It  was  a  matf 
ter  of  mere  discretion  in  the  court.  Ii)  this  case  the  refusal 
to  allow  th^m  was  founded  on  two  private  ordinances  of 
France,  not  shewn  to  bje  within  the  knowledge  of  the  people 
of  Dantzic,  and,  therefore,  the  refusal  pf  the  Frencli  court 
could  afford  no  ground  for  holding  the  underwriters  released 
from  their  engagement  to  pay.    1  he  C.  J.  added,  that  he  saw 

I  no  reason  for  extending  the  doctrine  of  the  conclusiveness  of 

I  sentences  of  courts  of  admiralty. 

It  is  to  be  observed  also,  that  the  sentence  pf  a  foreign 
court,  where  it  is  conclusive,  is  conclusive  only  as  to  the 
grounds  of  the  sentence,  and  not  as  to  the  premises  which  led 
i  to  the  conclusion*. 

The  precieding  remarks,  as  to  foreign  sentences  of  condemn 
pation,  oeing  conclusive  evidence  against  the  warranty  of  neu-p 
trality,  must  be  confined  to  legsil  sentences,  that  is,  sentences 
of  a  prize  court,  ^cting  and  ejtercising  functions  either  in  th^ 

r  Calrert  ▼.  BovH,  7  T.  ^.  52a.  %  Siffkf  n  v.  Loe»  2  N.  R.  484. 

f  3ird  V.  Appl^ton,  8  T.  fi,  sQ$,  h  Christie  v.  $«XTetan,  %  T.  H   )9^. 
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belligerenl  country,  or  in  the  country  of  a  co-belligerent  or 
ally  in  the  war';  for  sentences  of  condemnation,  pronounced 
by  the  authority  of  the  capturing  power,  within  the  dominiona 
of  a  neutral  country^  to  which  the  prize  may  have  been 
taken,  are  illegal ^»  and,  consequently,  inadmissible.  And 
that  is  to  be  considered  as  a  neutral  country  for  this  purpose^ 
in  which  the  forms  of  an  indef)endent  neutral  government  are 
preserved,  although  a  belligerent  may  have  such  a  body  of 
troops  stationed  there,  as  in  reality  to  possess  the  sovereign 
authority. 

Free  of  capture  in  pcirf.— If  a  vessel  is  taken  at  her  moor- 
ings, being  neither  within  .the  caput  portus,  nor  within  that 
part  of  a  haven  where  ships  unload,  the  underwriter  is  not 
discharged  by  a  warranty  against  "  capture  in  the  ships  port 
x)f  destination"^." 

Whether  a  vessel  warrranted  free  of  capture  in  port,  be  ia 
a  port  or  not  at  the  time  of  her  capture",  is  purely  a  questioti 
of  fact  for  the  jury. 

See  further  Oom  v.  Taylw,  3  Camp.  N.  P.  C.  -204.  and 
Maydhew  v.  Scott,  ib»  205.  The  assured  upon  a  policy  on 
ship,  not  having  leave  to  carry  simulated  papers,  cannot  re- 
cover for  a  loss  by  capture;  if  it  appear  by  the  sentence  of  the 
foreign  prize  court  that  one  of -the  causes  stated  for  the  con- 
demnation was  the  carrying  of  simulated  papers". 

Implied  IVarraniy,  1.  iVaMo  cf eof a t£.-^Another  condition 
implied  in  the  contract  of  insurance  is,  that  the  ship  shall  not 
deviate.  Hence  arises  another  ground  of  defence,  on  which 
the  underwriter  may  insist,  viz.  that  there  has  been  a  devia- 
tiou^  by  which  term  is  to  be  understood  a  wilful  and  unne^- 
cessary  departure  from  the  due  course  of  the  voyage  insured, 
either  with  or  without  the  consent  of  the  assured,  for  any, 
even  the  shortest,  space  of  time. 

The  effect  of  a  deviation  is  not  to  avoid  the  contract  ah 
initio,  but  only  to  determine  it  from  the  time  of  the  devia- 
tion, and  to  diacliarge.  the  insurer  from  all  subsequent  re- 
sponsibility. Hence,  damage  sustained  before  the  actual 
deviation  must  be  made  good  by  the  underwriters^.  From 
the  moment  of  deviation,  however,  the  contract  is  at  an 
end,  and  it  is  immaterial  from  what  cause  the  subsequent 
lo«s  arises. 

i  Oddy  ▼.  Bovili,  3  East,  473.  in  Keyser  ▼.  Sc«tt,  4  Taunt.  660. 

k  IlRvelock  V.  Rockwuod,  ?)  T.  R.  2()S.  n  Rcyner  v.  Pearson,  4  Taunt.  662' 

The  FM  Oyen,  1  Rob.  A.  R.  135.  o  OsweU  v.  Vipae,  15  East,  70. 

1   Donaldson   v.  Thcnsou,   I  Camp,  p  Green  r.  Yauuj^,  2  Rayin.  S40.  Salk. 

N.  P.  €1.439.  444. 
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If  two  ports  of  discharge  are  named  in  the  policy,  and  the 
ahip  intends  going  to  both,  she  imisttake  them  in  the  order 
named  in. the  policy.  Hence,  where  a  ship  insured  for  A.  and 
B.'',  riieanm^TO* BfO'tO  both,  went  first  to  B.  in  her  way  to  A.; 
it  was  holden  to  be  a  deviation  from  the  voyage  insured,  not 
being  in  the  order  named  in  the  policy. 

Upon  a  policy  from  London  to  Trinidad  or  the  Spanish 
Main,  with  leave  to  call  at  all  or  any  of  West  India  islands  or 
settlements,  and  with  liberty  to  touch  and  stay  at  any  ports 
or  places  whatsoever  and  wheresoever,  the  assured  must  take 
all  the  ports  at  which  he  touches,  in  the  same  succession  in 
which  they  occur  in  the  course  of  his  voyage  insured'. 

A.  policy  at  and  from  Martinique  and  all  and  every  West 
India  Islands,  warrants  a  course  from  Martinique  to  islands 
not  in  tlie  homeward  voyage*. 

A  ship  having  liberty  to  put  into  one  port,  put  into  ano- 
ther equally  in  her  way';  this  was  holden  to  be  a  deviation, 
and  to  avoid  the  contract,  though  neither  the  risk  nor  the  pre- 
mium would  have  been  greater,  if  the  putting  into  such  other 
port  had  been  allowed  by  the  policy. 

A  ship  was  insured  from  Lisbon  to  England",  with  liberty 
to  call  at  any  one  port  in  Portugal;  it  was  holden,  that 
iHider  such  a  policy  the  party  had  only  a  liberty  to  call  at 
some  port  iu  Portugal,  in  the  course  of  the  voyage  to 
England. 

Where  a  ship  insured  to  Martinique  ^nd  all  or  any  of  the 
Windward  andLeeward  Islands,  landed  the  greatest  part  of  her 
cargo  at  Martinique,  and  sailed  with  the  residue  to  Antigua, 
wher<j  she  was  wrecked,  while  stopping  partly  to  dispose  of 
the  residue  of  the  outward  cargo,  and  partly  to  obtain  a  Aome- 
icmd  cargo;  it  was  holden*,  that  the  underwriters  were  not 
liable. 

A  policy  of  insurance  on  goods  at  and  from  London  to  th9 
ftbip*s  discharging  port  or  ports  in  the  Baltic  J^,  icUh  liberty  to 
touch  at  any  port  or  ports  for  orders,  or  any  other  purpose, 
does  not  warrant  the  assured,  after  having  touched  at  C.  for 
orders,  and  gone  on  to  S.,  a  more  distant  port,  in  retouching 
at  C.  for  orders;  but  if  the  policy  be  to  any  and  all  ports  and 
places  in  the  Baltic  forwards  attd  backwards^  and  backwards 
and  forwards^  it  is  otherwise. 

q  BeatBon  ▼.  Hawortb,  G  T.  R.  531.  u  Hogj  v.  Horner,  Matsb.  197. 

r    Gairdiier  V.  Seabouse,  3  Taaiit.  i6.  x  Inglis  v.  Vaux,  3  Camp.  N.  P.  C. 
s    Bragg  V.  Andersoo,  4  Tauni.  3^9.  437.  Ld.  Eilenborougb,  C,  J. 

t   Elliot  V.  Wilson,  7   Bro.  P.  C.  459.  y  MelHsb  v.  Andrewi,  ]t>  £ait,312^ 
4  Bro.  P.  C.  470.  Towlia't  ed. 
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Under  a  liberty  to  touch  and  stay  iit  all  {)orts  for  all  pur^ 
poses  whatsoever,  the  stay  must  be  for  some  purpose  con- 
nected with  the  furtherance  of  the  adventure*. 

Whether  the  purpose  is  within  the  scope  of  the  policy,  is 
a  question  for  the  court  solely  and  not  for  the  jury  ■• 

So  if  the  policy  does  not  limit  the  time  of  stay,  whether  a 
ship  iias  staid  an  unreasonable  time,  is  purely  a  question  for 
the  jury^ 

A  policy  of  insurance  "  at  and  from  London  to  Berbice," 
was  effected  upon  the  receipt  of  a  letter  from  th6  captain, 
(which  was  shewn  to  the  underwriters,)  stating  that  he  had 
passed  Barbadoes,  and  the  words  "  at  sea"  were  inserted  in  the 
policy  after  the  printed  clause  describing  the  beginning  Of 
the  adventure  on  the  goods.  It  was  holden*,  notwithstanding, 
that  the  policy  was  vacated  by  a  deviation  at  Madeira,  in  a 
former  part  of  the  voyage, 

A  ship  was  insured  from  London  to  the  southern  whale 
fishery  and  back  again**,  "with  leave  to  carry  letters  of 
marque,  and  to  cruise  for,  chase,  capture,  man,  and  see  into 
porty  any  ships  of  the  king's  enemies."  It  was  holden,  that 
although  the  ship  insured  might  be  authorized  under  the 
^terras  of  this  policy,  in  accompanying  prizes  to  any  convenient 
port  consisterttly  with  the  main  adventure,  seeing  them  safely 
moored  there,  and  perhaps  stopping  a  reasonable  time  to  give 
directions  for  their  proceeding  on  their  tinal  destination,  yet 
remaining  in  port  until  a  prize  was  repaired  could  not  be  con-^ 
fsidered  as  warranted  by  those  terms. 

A  deviation  never  puts  an  end  to  thfe  insurance,  unless  it 
be  the  voluntary  act  of  those,  who  have  the  management  of 
theshipi 

Hence,  where  a  policy  was  effected  On  a  ship  carrying  letters 
of  marque%  from  Bristol  to  Newfoundland,  and  the  Orders  of 
the  owners  were  to  put  a  few  hands  on  board  any  prize  that 
might  be  taken,  and  send  her  to  Bristol,  but  that  the  ship 
$hould  proceed  to  Newfoundland;  notwithstanding  which  the 
icrew  obiiffed  the  captain  to  go  back  to  Bristol  with  a  priz^ 
taken  during  the  vbyage,  and  in  so  doing,  the  ship  was  cap- 
tured, it  was  holden,  that  this  deviation  was  justifiable,  and 
that  the  underwriter  \ya3  not  discharged  from  his  obligation  to 
indemnify  the  assured. 

z  Langhorn  v.  Alinutt,  4 Ti^tiRt. 5 1 1 .  503.  C.  B.  per  Sir  J.  Mansfield,  and 

9,  lb.  afterwards  confirmed  by  tbe  court, 

bib.  d  Jarratt  r.  Ward,  l  Camp.  N.  P.  C. 

^  Redm&nv.  LoadOD^3Camp.N.P.C.       263. 

e  £lton  ▼.  Brogden,  9  Str.  1264. 
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^  The  owner  of  a  ship  (which  was  about  to  sail  on  a  voyage 
from  Lisbon  to  Madeira',  from  Madeira  to  Saffi,  on  the  coast 
of  Africa,  in  ballast,  and  thence  to  Lisbon,  with  a  cargo)  was 
desirous  of  having  the  insurance  effected  on  part  of  the  freight 
from  SaiB  to  Lisbon.  The  underwriters  objected,  on  account 
of  the  distant  period  at  which  the  risk  was  to  commence; 
however,  on  a  representation  some  time  afterwards  by  the 
owner,  that  he  bad  received  intelligence  of  the  ship's  arrival 
at  Madeira,  and  that  she  was  about  to  proceed  immediately 
on  her  voyage,  the  insurance  was  effected.  When  the  ship 
arrived  at  Madeira,  all  the  crew,  except  two,  being  alarmed 
by  reports  of  some  Moorish  cruisers  being  off  Saffi,  and  of 
their  having  captured  and  ill-treated  a  Dane  and  an  Ame- 
rican, quitted  the  ship,  and  refused  to  return  to  it,  unless 
the  captain  would  promise  to  sail  immediately  for  Lisbon. 
Under  these  circumstances,  the  captain  carried  the  ship 
back  to  Lisbon;  but  on  his  arrival  tnere,  the  charterers  in- 
sisted on  his  proceeding  directly  from  thence  to  Saffi,  which 
he  accordingly  did,  and  was  captured  in  his  return  from 
Saffi,  to  Lisbon.  It  was  in  evidence,  that  the  difference  of 
season,  arising  from  this  delay,  did  not  varjj-  the  risk.  It  was 
holden,  that  me  deviation  was  justified  by  the  special  circum- 
stances. 

And  this  rule  holds  as  well  in  the  case  of  a  limited,  as  a 
general  policy. 

Hence,  where  a  policy  was  effected  on  goods  on  board  a 
ship,  for  a  certain  voyage*,  "  against  sea-risk  and  fire  only," 
and  the  ship  was  forcibly  carried  out  of  the  course  of  her 
vqyage,  and  detained  by  a  king*s  ship,  but  afterwards  was 
released,  and  permitted  to  proceed  on  the  voyage  insured, 
during  which  the  goods  insured  sustained  sea-damage;  it 
was  holden,  that  the  deviation  having  been  occasioned  by 
force,  and  without  any  consent  on  the  part  of  those  who 
had  the  management  of  the  ship,  the  underwriter  was 
liable,  althou^  the  voyage  was  made  longer  than  it  other* 
wise  would  have  been,  by  the  detention  of  the  king's 
&hip. 

Grounds  of  necessity,  which  will  justify  a  deviation,  are, 

1.  Going  into  port  for  the  purpose  of  refitting  or  repair- 


4  Driscol  ▼.  Passmore,  i  Bob.  &  Pul.  h  Admitted  by  Ld.  Htrdwicke,  Ch.  in 
SO).  Sc«  alto  Driscol  ▼.  Bovil,  1  Bos.  Motteaux  v.  Londoo  Au.,  l  Aikyns, 
&  Pul.  313.  545. 

^  Scott  T.  Thompson,  i  Bob.  k  Pnl, 
K.R.  181. 
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2.  Stress  of  weather*. 

3.  Avoiding  an  enemy,  or  seeking  for  convoy ^ 

A  vessel  may  deviate  somewhat  from  the  straight  line  of 
her  track  to  seek  for  convoy;  and  tlie  captain,  unless  ex- 
pressly prohibited  by  the  terms  of  the  policy,  may  always  do 
what  is  necessary  for  the  safety  of  the  ship..  A  vessel  in- 
sured, may  do  whatever  it  would  be  expedient  for  the  com*- 
^mon  security  to  do  if  uninsured'. 

But  where  a  ship  was  insured  from  London  to  Berbice, 
with  an  extensive  hberty  of  touching  and  trading  at  all  places ; 
it  was  holden"  that  by  putting  into  Madeira  and  voluntarily 
staying  there  for  the  purposes  of  trade  after  the  convoyx  with 
which  she  sailed  had  proceeded  on  the  voyage,  she  was  guilty 
of  a  deviation  which  discharged  the  underwriters. 

Whenever  such  circumstances  exist  as  render  a  deviation 
necessary",  the  voyage  (which  may  then  be  termed  the  voy- 
age of  necessity)  must  be  pursued  according  to  its  due  course 
in  like  manner  as  the  original  voyage. 

An  intention  to  deviate  from  the  due  course,  not  carried 
into  execution^,  will  not  be  considered  as  a  deviation. 

Where  goods  were  insured  from  Heligoland  to  Memel, 
with  liberty  to  touch  at  any  ports,  and  to  seek,  join,  and  ex- 
change convoy,  warrantea  free  from  capture  in  the  port  of 
Memel,  and  the  ship  sailed  from  Heligoland  with  oniers  to 
go  to  Gottenburgh  to  know  whether  to  proceed  to  Anholt  or 
.  Memel,  and  was  captured  in  her  way  to  Gottenburgh,  which 
is  in  the  track  either  to  Anholt  or  Memel:  held^  that  this  was 
to  be  considered  as  a  voyage  to  Memel,  although  it  was  sub- 
ject to  be  changed  according  to  circumstances  upon  the  ship's 
arrival  at  Gottenburgh;  and  therefore  the  risk  commenced 
on  her  leaving  Heligoland;  and  the  ship  never  having  reached 
Gottenburgh,  the  purpose  of  going  tnither  for  orders  was 
merely  an  intention  to  deviate,  which  did  not.vacate  the  po- 
licy; neither  was  it  a  restraint  on  the  captain's  judgment  as 
to  the  place  of  seeking  convoy,  it  not  appearing  that  he  could 
have  met  with  convoy  before  the  capture;  and  consequently 
the  underwriter  was  liable. 

Policy  of  assurance  on  goods  at  and  fi*om  London  to  the 
ship's  discharging  port  or  ports  in  the  Baltic,  icith  liberty  to 

i   Dclany  v.  StocUlart,  i  T,  R.  32.  u  Lavabrc  v.  Wilson,  Doug.  9S4. 

k  Bond  V.  Gfnisalce,  Salk.  44o.  o  Foster  v.  Wilmer,  Str.   1249.  TbeU 

1   D*AcuiUirv.Tobio,  1  Holt's  N.  P.O.        luson    v,  Fergusson,     Doug.    361. 

18  J.  C.  B.  Gibbs,  C.  J.  Kewley  v.  Ryan,  9  H.  Bl.  343. 

m  Williams  v.  Miec,  3  Camp,  N.  P.  C.  p  Heseltoii  v.  Allnutt,  1  M-  &  &  46. 

469  B.  R.  Ld.  Elleiiborougb,  C  J. 
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touch  at  any  port  or  porU  for  orders  or  any  other  purpose,  and 
to  touch  and  stay  at  any  ports  or  places  whatsoever  and  where- 
soever: held^  that  the  ship  having  touched  at  C.  for  orders 
and  gone  on  to  S.,  a  more  aistant  port  for  further  orders,  and 
having  received  orders  at  S.,  because  it  was  unsafe  to  land 
there  to  return  to  C,  and  wait  for  orders,  might  so  return  to 
C.  wit'iiout  being  guilty  of  a  devijition;  it  being  found  that 
she  went  to  S,  for  orders  in  the  prosecution  of  her  voyage; 
and  returned  to  C.  to  obtain  orders  as  to  the  farther  progress 
of  the  voyage,  and  no  fraud  being  found. 

It  is  to  be  observed  also,  tliat,  in  a  policy  on  ship  and 
freight,  it  is  not  an  implied  condition  that  the  ship  shall  not 
Irade  in  the  course  of  her  voyage,  if  that  may  be  done  without 
deviation  or  delay,  or  otherwise  increasing  the  risk  of  the 
underwriters.  Hence,  where'  a  ship  was  compelled  in  the 
course  of  her  voyage  to  enter  a  port,  for  the  purpose  of  ob- 
taining a  necessary  stock  of  provisions,  which  she  could  not 
obtain  before  in  the  usual  course,  by  reason  of  a  scarcity 
at  her  loading  ports,  and  during  her  justifiable  stay  in  the 
port  so  entered  for  that  purpose,  she  took  on  board  bullion 
•for  freight,  the  jury  having  found  that  no  delay  in  the  voyage 
was  occasioned  thereby,  it  was  holden  not  to  avoid  the  po- 
licy. 

So  where  a  ship  had  liberty  to  touch  at  a  port,  it  was 
holden'  not  to  be  any  deviation  to  take  in  a  quantity  of  salt 
during  her  stay  there,  the  ship  not  having  thereby  exceeded 
the  period  allowed  for  her  remaining  there.  N.  In  this  case 
a  conmiunication  had  been  made  to  the  underwriter  that  the 
ship  was  to  touch  for  the  purpose  of  trade.  It  seems,  how- 
ever, that  the  words  "  liberty  to  touch"  will  not  authorize  a 
general  trading*.  See  farther  on  this  subject  Phelps  v.  Auldjo, 
2  Camp.  N.  P.C.  350. 

2.  Staworthiness. — In  every  marine  insurance,  whether  on 
ship  or  goods,  there  is  an  implied  warranty,  that  the  ship  is 
'seaworthy  at  the  commencement  of  the  risk,  or,  in  the  lan- 
guage of  the  charter-party,  tight,  staunch,  and  strong.  Any 
tlefect,  which  may  endanger  the  ship,  though  unknown  to 
the  assured,  will  discharge  the  underwriter;  for  it  is  the  duty 
of  the  assured  to  provide  a  good  ship,  in  such  state  and  con- 
dition as  to  be  able  to  perform  the  destined  voyage,  u  e.  sea- 
worthy. 

<}  M^llish  V.  AndrewB,  3  Maule  &  Sel-    t  Urquhart  v.  Barnard,  i  Taunt.  450. 
wyn,<27.  t  Per  Sir  J.  IVlAitffielily  S.  C.  1  TauatJ 

r   Raiue  v.  Bell,  ()  Eost,   195.  recog-        456. 
**  nizcfJ  iu  Laroche  r.  Oswin,  12  East^ 

J31. 
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As  ta  ^y  decay  to  which  the  loss  of  the  ship  may  be  at^* 
tributed,  the  question  will  be,  whether  the  same  commenced 
previously  to  or  after  the  insurance  made.  If  a  ship,  in  a 
short  time  after  having  sailed,  become  leaky,  and  founders,  or 
is  obliged  to  return  to  port,  there  not  having  been  any  storm, 
external  accident,  or  cause  adequate  to  the  producing  such 
effect,  it  may  be  presumed  that  she  was  not  at  the  time  of 
sailing  seaworthy,  but  the  conclusion,  in  all  .cases  of  this  kind, 
is  to  be  drawn  by  the  jury,  to  whom  the  several  circumstances 
are  to  be  submitted. 

If  a  ship  be  insured  at  and  from  a  port,  although  in  want  of 
^repairs,  sne  is  protected  by  the  policy,  whilst  in  tlie  port. 
The  condition  that  she  shall  be  sea- worthy  for  the  voyage, 
does  not  attach  until  her  sailing^ 

Where  a  ship  is  insured  at  and  from  a  foreign  port,  it  is  ne* 
cessary  that  she  should  have  once  been  at  the  place  in  good 
safety  ;  for  if  she  arrives  at  the  outward  port  so  shattered  as 
to  be  a  mere  wreck,  a  policy  on  the  homeward  voyage  never 
attaches". 

It  is  also  an  implied  condition,  that  the  ship  insured  shall 
be  furnished  with  every  article  necessary  for  the  purpose  of 
safe  navigation  during  her  voyage,  «.  e,  properly  equipped 
with  sails',  a  sufficient  number  of  hands  on  board  (53],  an 
able  captain,  skilful  pilots,  &c. 

In  an  action  on  a  policy  of  insurance  on  ship  and  goods 
from  Stettin  to  London',  in  which  the  plaintiff  declared  upon 
a  loss,  by  reason  of  the  vessel  sinking  before  she  had  been 
moored  twenty-four  hours,  in  consequence  of  an  anchor 
having  been  driven  into  her;  it  appeared,  that  the  captain  had 
taken  a  pilot  on  board  at  Orfordness,  on  entering  the  river 
Thames,  who  quitted  her  at  Halfway  Reach ;  after  which, 
and  before  she  had  come  to  her  moorings  higher  up  the  river, 
the  accident  happened,  which  occasioned  the  loss,  and  in 
consequence  of  which  the  vessel  filled  with  water,  before  she 
had  been  moored  twenty-four  hours ;  but  the  precise  time  at 
which  the  damage  was  sustained  within  those  limits,  or  by 

t  Annen  v.  Woodman,  3  Tauat.  999.    x  Wedderbam  t.  Bell,  1  Camp.  N.  P. 
u  Pai-meter  v.  Coumub, 3  Camp.  N.  P.        C.  ]. 
C.  335.  y  Law  v.  HoUingswortb,  7  T.  R.  160. 


(53)  In  Hunter  v.  Potts,  London  Sittings  af^er  Trio.  T.  45  G.  3. 
Lord  Ellenborough,  C.  J.  said,  that  the  vessel  must  not  only  be 
seaworthy,  but  the  crew  must  be  adequate  to  discharge  the  ordinary 
duties,  and  to  meet  the  usual  dangers  to  which  she  is  exposed. 
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V^hai  particular  default,  was  not  ascertained.  The  captain 
had  also  left  the  ship  before  the  time  of  the  actual  loss.  It 
Was  holden,  that  the  underwriter  was  discharged;  Lord 
Kenyon,  C.  J.  observing,  that  in  this  case  the  captain  did 
not  perform  his  duty,  for  he  had  no  pilot  on  board  at  the 
time  when  the  accident  happened ;  and  it  is  one  of  the  things 
implied  in  contracts  of  this  kind^  that  there  shall  be  some 
person  on  board  the  ship  apparently  qualified  to  navigate 
her.  If  the  underwriters  had  been  previously  informed,  that 
there  would  be  no  pilot  on  board  during  the  ship's  sailing  up 
the  river  Thames,  probably  they  would  not  have  undertaken 
the  risk.  On  the  ground,  therefore,  that  there  was  no  pilot 
on  board  the  vessel  wh*en  the  accident  happened,  be  was  of 
opinion  that  the  underwriter  was  discharged  (54). 

Where  a  vessel,  engaged  in  the  southern  Whale  and  seal 
fishery,  and  with  liberty  to  chase  and  capture  prizes,  is  in- 
sured in  August,  1807,  with  a  retrospect  to  the  first  of  August, 
1806,  although  at  the  time  of  her  insurance  she  was  not  com- 

Eetent  to  pursue  all  the  purposes  of  her  voyage,  her  crew 
eing  reduced  by  death  and  casualties ;  if  she  had  a  comf>e- 
tent  force  to  pursue  any  part  of  her  adventure^  and  could-  be 
safely  navigated  home,  she  is  to  be  deemed  sea*worthy*. 

z  Hacks  V.  Tboi-nton,  i  HoWs  N.  P.  C.  30.  C.  B.  Gibbs,  C.  J. 


(54)  Another  question  was  agitated,  viz.  Whether  the  defendant 
would  have  been  answerable,  if  there  had  been  a  pilot  on  board, 
whom  the  captain  believed  to  be  of  sufficient  skill,  but  who  was  not 
duly  qualified  under  stat.  6  G,  2,  c.  20,  The  court  declined  giving 
an  opinion,  as  in  the  case  before  them  no  pilbt  was  on  board. 

Pilotage  from  Dover,  Deal,  and  the  Isle  of  Thanet,  vp  the  rivers 
Thames  and  Medway,  is  regulated  by  statutes  3  Geo.  1.  c.  13« 
7  Geo.  1 .  c.  21.  and  43  Geo.  3.  c.  1 52.  Pilotaj^e  dotmi  the  Thames, 
and  through  the  North  Channel,  to  or  by  Orfordness,  and  round 
the  Long  band-Head  into  the  Downs,  ana  down  the  South  Chan- 
nel  into  the  Downs,  and  from  or  by  Orfordness  up  the 'North  Chan- 
Qel  and  the  Thames  and  Medway,  by  stat;  5  Geo.  2.  c.  20. ;  and 
pilotage  into  or  out  of  the  port  of  Liverpool,  by  stat.  37  Geo.  3. 
c.  78.  See  Abbotfs  Law  relative  to  Merchant  Ships»  p.  168.  ed.  2d. 
See  also  modern  regulations  as  to  pilots  in  recent  statutes  47  Geo.  3. 
Sess.  2.  c.  70.  Local,  48  Geo.  3.  c.  104,  continued  and  amended 
by  52  GeOk  3<  c.  30^ 
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5.  Re-assurance. 

Re-as9urance  is  a  contract  made  by  the  first  insurer  or  un- 
derwriter, with  a  view  of  securing  himself  from  a  risk,  by 
throwing  it  on  other  underwriters,  who  are  termed  re-assurers. 
This  is  allowed  in  almost  all  the  trading  countries  in  Europe, 
and  was  permitted  by  the  law  of  England,  until  the  stat.  19 
G.  2.  c.  37.,  by  the  fourth  section  of  which  re-assurance  is 
prohibited,  except  in  three  cases :  1.  The  insolvency ;  2.  The' 
bankruptcy ;  3.  The  death  of  the  insurer;  and  even  in  these 
cases,  it  must  be  expressed  in  the  policy  to  be  a  re-assurance, 
and  the  re-assurance  must  not  exceed  the  amount  of  the  sura 
before  assured. 

Although  the  first  section  of  the  above-mentioned  statute 
does  not  extend  to  foreign  ships*,  yet  the  fourth  section  does. 
Consequently  a  re-assurance,  even  by  a  foreigner  on  a  foreign 
ship,  is  illegal. 

• 

6.  Wager  Policy — Stat.  19  G.  9.  c  37. — Interest  of 

Assured. 

An  insurance  being  a  contract  of  indemnity,  its  object  is 
tiot  to  make  a  positive  gain,  but  to  avert  a  possible  loss. 
Hence,  as  a  person  cannot  be  said  to  be  indemnified  against 
a  loss  which  can  never  happen  to  him,  a  policy  without  in- 
terest is  not  an  insurance,  but  a  mere  wager  only.  Such  po^ 
licy,  therefore,  is  properly  denominated  a  wager  policy.  Al- 
though contradictory  decisions  are  to  be  found  in  the  books, 
as  to  the  legality  of  wager  policies,  before  the  statute  19 
G.  2.,  yet  they  have  been  recognised  as  legal  contracts  by  mo- 
dern judges;  and  it  seems  now  to  be  admitted'',  that  by  the 
law  of  merchants,  and  particularly  by  the  law  of  England,  as 
it  stood  at  the  time  of  passing  the  act  19  G.  2.,  a  wager  po- 
licy, in  which  the  parties,  by  express  terms,  such  as  the 
words  "  interest  or  no  interest,*'  or,  "  without  proof  of  in- 
terest," disclaimed  the  intention  of  making  a  contract  of  in- 
demnity, was  then  (contrary  to  older  determinations)  deemed 
a  valid  contract  of  insurance ;  but  that  a  policy  containing  no 
such  clau^,  disclaiming  or  dispensing  with  the  proof  of  in- 
terest, was  to  be  considered  as  a  contract  of  indemnity  only, 
upon  which  the  assured  could  never  recover  without  proof  of 
.an  interest  (55).     But  it  having  been  found  by  experience, 

M  Andree  v.  Fletcher,  9  T.  R.  lOi.  Lucena  v.  Craufurd,  3  Boa.  &  Pul. 

b  See  th«  opiuioa  of  Chambre,  J.  in        loi. 


(55)  This  opinion  of  Chambre,  J.  is  confinned  by  an  observatia 
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that  the  making  assurances,  "  interest  or  no  intelrest,  or  with- 
out further  proof  of  interest  than  the  policy,"  had  been  pro-' 
ductive  of  many  pernicious  practices,  and  by  introducing  a 
mischievous  kind  of  gaming  or  wagering,  under  the  pretence 
of  assuring  the  risk  on  shipping  and  fair  trade,  the  institution 
and  laudable  design  of  making  assurances  had  been  perverted; 
and  that  which  was  intended  for  the  encouragement  of  trade 
and  navigation,  had,  in  many  instances,  becon^e  destructive  to 
the  same :  it  was  enacted,  by  stat.  19  G.  2.  c.  37.  s.  1.,  "  that 
no  assurances  should  be  made  by  any  persons,  bodies  corpo« 
rate  or  politic,  on  any  ships  belonging  to  his  majesty,  or  any 
of  his  subjects  (56),  on  any  goods  laden,  or  to  be  laden,  on 
board  such  ships,  interest  or  no  interest,  or  without  further 
proof  of  interest,  than  the  policy,  or  by  way  of  gaming  or 
wagering,  or  without  benefit  of  salvage  to  the  assurer^  and 
Xhat  such  assurances  should  be  void." 

*  But  by  8.  2.  it  is  provided,  "  That  insurances  on  private 
ships  of  war,  fitted  out  by  any  of  his  majesty's  subjects, 
solely  to  cruize  against  his  enemies,  may  be  made  by  or  for 
the  owners  thereof,  interest  or  no  interest,  free  of  average,  and 
without  benefit  of  salvage  to  the  itisurer." 

And  by  s.  3.  it  is  also  provided,  "  That  any  effects  from 
any  port  or  places  in  Europe  or  America,  in  possession  of  the 
crowns  of  Spain  or  Portugal,  may  be  insured  in  the  same 
manner  as  if  this  act  had  not  been  made." 

Having  detailed  the  provisions  of  the  stat  19  G.  %  c,  37.> 
it  will  be  necessary  briefly  to  consider  what  that  interest  is, 
the  protection  of  which  is  the  proper  object  of  a  policy  of 
assurance.   And  this  is  to  be  collected  from  considering  what 


of  Lord  Hardwicke,  in  a  case  which  was  decided  before  the  passing 
of  the  stat,  ly  G,  'i,  c,  37.  Speaking  of  the  difference  between  in- 
iurances  from  tire  and  marine  insurances,  he  says,  **  in  the  insur- 
ance of  ships,  *  interest  or  no  interest'  is  almost  constantly  inserted, 
and,  if  not  inserted^  you  cannot  recover,  unless  you  prove  a  pro- 
perty." Per  Lord  Hardwicke,  C.  in  the  Sadler's  Company  v.  £ad- 
cock,  2  Atk.  55i)^ 

(b&)  In  consequence  of  these  words  it  has  been  holden,  that  this 
section  doe*&  not  apply  to  the  case  of  foreign  ships,  and  that  iiisur* 
ances,  **  interest  or  no  intei'est"  may  be  made  upon  them.  Thellus- 
son  V.  Fletcher,  Doug.  315.  And  although  the  words  **  interest  or 
no  interest"  are  omitted  in  the  policy  on  a  foreign  ship,  yet  in  de- 
claring on  such  policy,  it  is  not  necessary  to  aver  that  the  assured 
had  an  interest.  Craufurd  v.  Hunter,  8  T.  II,  ld«  Nantes  v.  Thomp- 
son* 2  £ast»385. 
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is  the  nature  of  such  contract*.  Now  insurance  is  a  contract^ 
by  which  the  one  party,  in  consideration  of  a  price  paid  to 
him  adequate  to  the  rislc,  becomes  security  to  the  other,  that 
he  shall  not  suffer  loss  or  damage,  by  the  happening  of  the 
perils  specified  to  certain  things,  which  may  be  exposed  to 
them.  This  being  the  general  nature  of  the  contract,  it  fol- 
lows, that  it  is  applicable  to  protect  persons  against  uncertain 
events,  which  may  in  any  wise  be  of  disadvantage  to  them ; 
ndt  only  those  persons,  to  whom  positive  loss  may  arise  by 
such  events  occasioning  the  deprivation  of  that  which  they 
may  possess,  but  those  also,  who,  in  consequence  of  such 
events,  may  have  intercepted  from  them  the  advantage  or 
profit,  which  but  for  such  events,  they  would  acquire  accord- 
,rag  to  the  ordinary  and  probable  course  of  things.  That  a  per-r 
^on  must  somehow  or  other  be  interested  in  the  preservation  of 
the  subjectrmatter  exposed  to  perils,  follows,  from  the  nature 
of  this  contract,  when  not  used  as  a  mode  of  wager^  but  as 
applicable  to  the  purposes  for  which  it  was  originally  intro^r 
duced;  but  to  confine  it  to  the  protection  of  the  interest; 
which  arises  out  of  property,  is  adding  a  restriction  to  the 
contract  which  does  not  arise  out  of  its  nature.  Interest, 
therefore,  with  reference  to  the  subject  under  consideration, 
does  not  necessarily  imply  a  right  to  the  whole,  or  a  part  of 
a  thing,  nor  necessarily  and  exclusively  that  which  may  be 
the  subject  of  privation,  but  the  having  some  relation  to,  or 
concern  in,  the  subject  of  the  insurance,  which  relation  or 
concern,  by  the  happening  of  the  perils  insured  against,  may 
be  so  affected  as  to  produce  a  damage  to  the  person  insuring; 
and  where  a  person  is  so  circumstanced,  with  respect  to  mat-? 
ters  exposed  to  certain  risks,  as  to  have  a  moral  certainty  of 
advantage  but  for  those  risks,  he  may  be  said  to  be  interested 
in  the  safety  of  the  thing.  Having  endeavoured  to  explain 
the  nature  of  an  insurable  interest,  it  will  be  proper  to  add^ 
that  it  is  not  necessary  such  interest  should  be  indefeasible^ 
for  the  consignee  of  goods,  under  a  bill  of  lading,  has  an  in* 
surable  interest  in  sucn  goods^  although  they  may  be  stoppe4 
in  transitu  on  their  passage  home'.  So  also  has  an  executor 
before  probate.  In  like  manner  it  has  been  holden,  that 
where  a  ship  was  taken  as  prize  by  the  conjoint  forces  of  the 
army  and  navy,  the  captors,  before  condemnation,  had  an  in^ 
surable  interest  under  stat.  43  6.  3.  c.  7*2.  s.  3.  vvbereby  the 
crown  gives  up  its  right  in  the  prize  to  the  captors,  although 
such  interest  was  defeasible,  as  well  by  the  release  of  th^ 

c  Per  Lavrenc*  J.  in  Lucena  ▼.  Crau-    d  Per  Lord   Ellenborquj;)!,  C.  J.  }\ 
furd,  D.  P.  9  Bos.  &  Pul.  N.  R.  300,        ^ast,  620- 
Ti  here  this  subject  is  Tcry.  el^bofat^ 
)y  discussed' 
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crown,  as  the  adjudication  of  the  court  of  admiralty*.  The 
owner  of  a  ship,  who  has  chartered  her  for  a  particular 
voyage,  has  an  insurable  interest  in  the  ship  during  that 
voyage,  although  the  charter-party  contain  a  stipulation,  that 
in  case  the  ship  be  lost,  the  charterer  shall  pay  the  owner  the 
estimated  value  of  the  ship^ 


X.  Evidence » 

In  order  to  support  his  action,  the  plaintiff  must  be  pre^ 
pajred  with  the  following  proof:  1.  The  policy  must  be  pro« 
duced  in  evidence,  and  the  subscription  of  the  defendant 
must  be  proved*  2.  Evidence  must  be  given  of  the  interest 
of  the  insured  in  the  subject-matter  of  the  insurance  (67  )•  lit 
insurances  upon  ships,  the  mere  fact  of  the  possession  of  the 
assured,  as  owners,  is  sufficient  prima  facie  evidence  of 
ownership*,  without  the  aid  of  any  documentary  proof  or 
title-deeds  on  the  subject,  such  as  the  bill  of  sale  or  ship's 
register,  unless  such  further  evidence  is  rendered  necessary 
in  support  of  the  prima  facie  evidence  of  ownership,  in  con- 
sequence of  the  adduction  of  some  contrary  proof  on  the 
other  side; 

As  in  an  action  on  a  policy  of  insurance  on  freight "*,  where 
the  interest  in  a  ship  and  its  earnings  were  alleged  to  be  in 
four  persons,  who  were  partners  in  trade,  and  it  was  proved 

c  Stirling  v.  Vau{;ban,  11  East,  619.  See  alsoTbomai  ▼.  Foyle,  5  Esp.N. 

2  Camp  N.  P.  C.  s  J'l-  S.  C  cited  iu  P.  C.  88. 

Robertson  and  others  ▼.  Hamiltoo,  h  Camden  t.  Anderson,  S  T.  R.  709. 

R.  R.  M.  5d  G.  3.  recop^niseil  by  Le  Blanc,  J.  in  Marsh 

f  Hobbs  V.  Haunam,  3  Camp.  N.  P.  ▼.  Robinson,  B.  R.  London  Sittings 

C.  9».  after  H.  T.  4S  G.  3. 4  Esp.  N.  P.  C. 

g  Rolifrtson  y.  French,  4  East,  is6.  98. 


(57)  In  Amery  v.  Rogers,  1  Esp.  N.  P.  C,  207.  where  an  action 
was  brotight  on  n  policy  of  insurance  on  a  ship,  Lord  Kenyon,  C.J. 
was  oF  opinion,  that  the  proof  of  the  insured  having  exercised  acta 
of  ownership,  in  directing  tlie  loading,  kc.  of  the  ship,  and  payings 
the  people  employed,  was  sufficient  proof  of  interest.  And  in  M*An« 
drew  V.  Bell,  1  Esp.  N.  P,  C.  37d>  where  the  insurance  was  on  11 
ship  and  her  cargo,  the  plaintiff,  in  order  to  prove  interest,  produced 
the  bill  of  lading,  and  the  capttiin  proved  that  it  was  his  bill  ^f 
lading,  and  that  he  had  the  goods  specified  in  it  on  board.  Lor4 
Kenyon,  C.  J,  held,  that  the  luteres^  was  sufficiently  proved- 
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by  the  plaintiffs,  that  the  ship  had  been  paid  for  by  all  th^ 
four  partners ;  but  the  defendant  having  produced  the  regis- 
ter, wherein  the  ship  was  registered  in  the  names  of  two  of 
the  partners  only  ;  it  was  holden,  that  as  the  title  to  freio;ht 
arose  only  from  ownership,  and  the  register,  was  conclusive 
evidence  that  only  two  were  owners,  and  as  there  was  not 
any  count  in  the  declaration,  stating  the  interest  to  be  in 
two  only,  the  plaintiffs  could  not  recover. 

Where  the  plaintiffs  declared  on  a  policy  of  assurance  ^ 

and  averred  that  they  were  t;tie  persons  residing  in  Great  Bri" 

tain  who  receiced  the  order  for  and  effected  the  insurance; 

this  was  considered  as  a  material  averment,  and  not  sustained 

by  evidence  of  a  letter  received  by  thera  after  the  policy  was 

•  effected,  directing  to  maite:  assurance;  although  tlie  policy 

was  originally  on  goods  on  board  tlie  Ann>  or  ships,  or  fjy 

whatsoever  other  name  the  ship  should  be  named ;  and  the 

'  plaintiffs,  upon  the  receipt  of  the  letter,  procured  a  memo- 

.    randum  to  be  made  on  the  policy,  signed  by  the  defendant, 

'  declaring  the  interest  to  be  on  board  the  Herald,  the  ship 

mentioned  in  the  letter. 

In  insurances  upon  goods,  the  mere  production  of  a  bill  of 
parcels  from  the  seller  abroad*',  with  the  receipt  to  it,  and 
proof  of  his  hand-writing,  has  been  holden  to  be  sufficient 
proof  of  the  interest  of  the  assured. 

In  a  declaration  on  a  policy  of  insurance  effected  by  the 

Slaintiff ^  as  agent  of  A.  and  B.,  it  was  averred, "  that  A.  and 
„  at  the  time  of  effecting  the  policy,  and  thence  until  the 
time  of  the  loss,  were  interested  in  the  goods  insured,  to  a 
large  amount.,  to  tvity  to  the  amount  of  all  the  money  ever  in- 
sured  thereon,*'  At  the  trial  it  appeared,  that,  at  the  time 
when  the  policy  was  effected,  another  person  was  jointly  inte- 
rested in  the  goods,  together  with  A.  and  B.  The  court  were 
of  opinion,  that  although  A.  and  B.  had  not  an  exclusive  in- 
terest, yet  they  had  such  an  interest  as  would  answer  tte 
terms  of  the  averment ;  Chambre  J.  observing,  that  the  aver- 
ment in  substance  was  nothing  more  than  that  the  parties  for 
whose  benefit  the  assunince  was  made,  had  an  interest  in  the 
subject  of  that  insurance.  They  were  not  bound  by  the 
terms  of  the  averment  to  shew  any  thing  more  than  that  they 
had  an  interest ;  and  if  they  had  shewed  an  interest  to  the 
extent  of  one-hundredth  part  of  the  cargo,  it  would  be  suffi- 

i  Belt  ▼.  Janson,  i  M .  &  S.  201  •  see  Dell  t.  Aiisley,  16  E&»C,  ]41.  re- 

k  Ranel  v.Boehin,$tr.  iiS7.perlLee,  coj^uised  in  Coben  v.    HanDam,  5 

C.  J.  Taunt.  108. 
I  Page  ¥.  Fry,  2  B09.  &  Pal.  340.  But 
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cient.    The  spirit  of  the  stat.  19  6.  3.  only  required,  that  the 
policy  should  not  be  a  gaming  policy. 

3.  It  must  be  proved,  that  the  loss  happened  in  the  same 
manner  as  is  stated  in  the  declaration,  that  the  underwriter 
may  be  apprized  of  the  case,  which  he  has  to  encounter  by 
evidence. 

Where  a  loss  is  averred  to  be  by  perils  of  the  sea^,  and  some 
of  the  goods  insured  are  spoiled,  and  others  saved,  the  ex* 
penses  of  the  salvage  may  be  given  in  evidence  (without  stat- 
ing them  specially)  on  this  averment,  as  being  a  damage 
within  the  cause  of  action  as  laid. 

If  a  total  loss  of  the  ship  is  stated  in  the  declaration*,  and 
damages  laid  accordingly,  evidence  of  a  partial  loss  may  be 
received,  and  the  plaiutitf  may  recover  to  the  amount  of  such 
loss  as  he  is  able  to  prove. 

In  an  action  upon  an  insurance  upon  profits^,  the  assured 
must  prove  a  loss:  for  where,  upon  an  insurance  of  profits  of 
a  cargo  of  slaves,  valued  at  40o/.,  the  plaintiff  declared  for  a 
total  loss  by  perils  of  the  seas,  and  it  appeared  that  the  vessel 
was  wrecked,  whereby  many  of  the  slaves  were  lost,  but  the 
remainder  got  into  the  market,  and  were  there  sold ;  it  was 
holden,  that,  although  the  produce  of  the  slaves  sold  did  not 
give  a  profit  upon  the  whole  adventure,  the  plaintiff  was  not 
entitlea  to  recover,  because  it  did  not  appear,  that  if  ther^ 
had  been  no  shipwreck,  and  all  the  slaves  had  got  to  market^ 
any  profit  would  have  been  produced. 

It  is  a  general  rule,  that  nothing  which  depends  on  the  pro- 
ceedings of  a  court  can  be  proved  by  parol  testimony*";  hence, 
in  cases  of  capture  and  recapture,  neither  the  salvage  nor  the 
expenses  incurred  for  ascertaining  the  amount  of  the  salvage 
(58),  can  be  otherwise  pjoved  than  by  producing  the  proceed- 
ings of  the  admiralty  court  The  copy  of  a  sentence  of  con-< 
demnation  of  a  ship  or  cargo  in  a  foreign  admiralty  court,  is 
not  made  admissible  evidence  for  the  underwriters,  by  being 
handed  over  to  them,  by  the  assured,  along  with  other  papejs^ 
to  satisfy  them  of  the  loss  4. 

m  Cary  ▼.  King,  Ca. Temp.  Hardir.  B.  p  Theltussnn  v.Shedden,  3  Bos.  &  Put. 

R.  304.  N.R.  SJ8. 

o  9  Burr.  904.  q  Fliiidt  v.  Atkim,  3  Camp.  N.  P.  C, 

o  Hodgson  V. Glover,  6  East,  3l6.  SiS. 


(58)  By  Stat.  43  G.  3.  c.  16O.  s.  40.  which  see  ante,  p.  897.  it  is 
expressly  required  on  all  cases  of  capture  and  recapture,  that  some 
pjl»ceeding  should  be  had  in  the  admiralty  court,  to  a2»certain  whi^t 
the  amount  of  salvage  shall  be. 
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.  A  slip  ^f  paper,  v^herein  the  names  of  the  undenirritefs 
were  mentioned,  in  the  order  in  which  they  liad  originalljr 
been  applied  to'  and  had  agreed  to  underwrite,  (and  which 
was  different  from  that  in  which  their  names  appeared  oa 
the  policy)  having  been  tendered  in  evidence  to  shew  the 
true  order  of  the  names,  for  the  purpose  of  letting  in  evidence 
of  a  false  representation  made  to  the  tirst  underwriter  in  fact; 
the  court  were  of  opinion,  tliat  such  paper  could  not  be 
received  in  evidence,  for  want  of  a  stamp,  the  effect  of  the 
evidence  being  to  shew,  through  the  medium  of  a  writing, 
that  the  contract  entered  into  between  the  parties  was 
different  from  that  which  it  appeared  to  be  on  the  face  of  the 
policy. 

In  a  case  where  it  appeared  that  a  license  to  trade  with  an 
enemy',  granted  abroad,  had  been  returned,  after  being  used, 
to  the  secretary  of  the  governor  by  whom  it  was  issued,  and 
the  secretary  was  examined,  who  said  that  he  had,  as  be  be- 
lieved, thrown  it  aside  among  the  waste  papers  of  his  office, 
and  did  not  know  what  was  become  of  it  i  that  he  had  after- 
wards searched  for,  but  did  not  recollect  the  finding  it,  and 
thought  that  he  had  not  found  it :  it  was  holden,  that  this 
was  reasonable  and  probable  evidence  of  the  loss  of  such 
license,  so  as  to  let. in  parol  evidetice  of  its  contents;  the 
paper  not  being  considered  as  of  any  further  use  at  the  time» 
and  the  attention  of  the  witness  not  having  been  then  called 
particularly  to  the  circumstances ;  and  further,  that  the  wit* 
ness  might  speak  to  the  contents  of  the  license  from  memory, 
tbough  he  had  made  an  entry  of  it  in  his  memorandum-book, 
for  the  private  information  of  himself  and  the  governor, 
which  book  was  not  produced,  he  having  given  it  to  the  go- 
vernor, who  was  gone  abroad  without  returning  it  to  him ; 
fpr  such  book,  if  in  court,  would  tiot  have  b^n  evidence  per 
s^^  but  could  only  have  been  used  by  the  witqesa  to  refresh 
his  memory. 

When  a  ship  insured  is  captured  in  a  voyage  to  an  enemy's 
cpuDtryS  and  the  British  license  legalizing  the  voyage  is  lost, 
to  sl^ew  that  she  had  such  a  license,  it  is  necessary  to  prove 
the  loss  of  the  paper  purporting  to  be  a  license  put  on  board 
tiie  ship,  and  to  produce  examined  copies  of  the  order  'in 
coimcil  for  grantiag  the  license,  and  <^  tl)e  copy  of  the  license 
preserved  in  the  secretary  of  state's  office. 

•  To  support  an  averment  in  a  declaration  on  a  policy  of  in- 
surance on  goods,  "  that  the  ship,  with  the  gooos  on  board, 

r  Marsdeo  v.  R«ed,  3  East,  579.  t  Eyre  r.  Pabgravc,  2C«np.  N-  P.  C. 

s   Kx'usiiigtou  V.  Io^Ub,  a  £ast^S/3.  60s. 
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W%en  at  A*  was  arrested  by  the  persons  exercising  the  powers 
<A  government  there,  and  the  goods  were  then  and  there  by 
the  said  persons  seized,  detained,  and   confiscated,"  it    is 
f  enough  to  shew,  that  the  goods  were  forcibly  tidcen  on  board 

%\ie  snip  by  the  officers  of  government,  and  never  delivered 
to  the  consignees ;  without  putting  in  any  sentence  of  con» 
denuiation*. 

To  prove  a  warranty,  that  a  ship  insured  was  of  a  particu- 
lar nation,  it  is  prima  facie  evidence,  that  she  carried  the' flag 
cff  that  nation  at  times  when  she  was  free  from,  ail  danger  of 
capture,  and  that  the  captain  addressed  himself  to  the  consul 
of  that  nation  in  a  foreign  port*. 

The  production  of  a  letter,  dated  abroad,  and  addressed  to 
J.  S.  in  England^  with  the  English  ship-letter  post-mark 
upon  it,  which  directed  a  policy  to  be  effected,  is  sufficient 
to  prove  that  J.  S,  was  "  the  person  residing  in  Great  Bri'* 
tain,  who  received  the  order  for,  and  effected  such  po^ 
Hcy^" 

In  an  action  on  a  policy  on  a  voyage  ^^  to  any  port  in  the 
Baltic,*'  evidence  was  admitted  to  prove  that  the  Gulf  of  Fin* 
land  is  considered,  in  mercantile  contracts,  as  within  the  BaU 
tic,  although  the  two  seas  am  treated  as  separate  and  distinct 
by  geogmphers^ 

Upon  a  question  concerning  the  seaworthiness  of  a  ship', 
after  the  evidence  of  persons  who  have  examined  her  condi^ 
lion,  experienced  shipwrights,  who  never  saw  her,  may  be 
called  to  say  whether,  upon  the  facts  sworn  to,  she  was,  iq 
Iheir  opinion,  seaworthy  or  not,  in  conformity  to  the  rule  of 
evidence,  that  where  a  matter  of  skill  or  science  is  to  be  de- 
cided, the  juTy  may  be  assisted  by  the  opinion  of  persons  pe^. 
culiarty  acquainted  with  it  from  their  pio&ssions  or  pursuits. 

In  an  action  on  a  policy  on  goods  on  board  a  ship**,  Ih^ 
master  and  owner  Was  held  not  a  competent  witness  to  prove 
the  ship  seaworthy,  until  he  had  been  released  by  thB  owner 
of  the  goods. 

So  in  an  action  against  an  underwriter*,  for  a  loss  by  bar- 
ratry of  master,  it  was  holden,  that  the  master  could  not  be 

u  Carruilierfl  v.  Gray,  3  Camp.  N.  P.  a  Beckwitb  t.  Sidebotbam,  1  Camp. 

C.  i4».  Loril  Eilenboroasb,  C.  J.  N.  P.  C.  116. 

fc  Arcaii}pe1o  r.  Thompson,   3   Camp,  b  Rotberoe  v.  Elton,  P<'ake*8  N.P.  C» 

N.  P.  C.  620.  84.  Keiiyon,  C.  J.     Fox  r.  Lusbin^* 

|r  S.  C.  «•  3    too,  ib.  u.  S.  P.  per  Kenyon,  C.  J. 

f  UbUe  ▼.  WaUen,  3  Camp.  N.  P.  C.  €  Blrcl  v.  Thompson,  1  Etp.  N.  p.  (?. 

l^.    Sre  Muxoii  V.  Atkins,  3  Camp.        339. 

K.  P.  C.  aoo, 
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examiDed  by  the  defendant,  to  prove  that  the  barratry  wa» 
committed  by  the  consent,  and  with  the  privity,  of  the 
owners,  without  a  release  by  the  defendant. 

In  an  action  on  a  policy  on  goods^,  the  declaration  con* 
tained  an  averment  that  the  plaintiffs  were  interested  in  the 
subject-matter  of  insurance ;  the  defendant,  meaning  to  dis- 
pute this  at  the  trial,  gave  them  notice  to  produce  certain 
articles  of  agreement  executed  by  the  plaintiffs  and  the  cap- 
tain (who  was  not  a  plaintiff}.   The  instrument  was  produced 
in  pursuance  of  the  notice,  when  there  appeared  to  be  twrf 
suDScribing  witnesses  to  it ;  the  plaintiffs  msisted  that  the 
defendant  could  not  give  it  in  evidence  without  calling  on« 
of  those  witnesses  to  prove  it    Lord  EUeuborough  being  of 
that  opinion,  the  plaintiffs  recovered.    A  motion  was  made 
for  a  new  trial,  on  the  ground  that  the  instrument  coming  out 
of  the  hands  of  the  plaintiffs,  parties  thereto,  upon  notice  td 
produce  it,  it  was  not  necessary  to  be  proved  by  one  of  the 
Subscribing  witnesses,  according  to  the  rule  laid  down  in  R.  v. 
Middlezoy,  ^  T.  R.  41.    But  Lord  Ellenborough  said,  that 
tliat  case,  which  was  much  questioned  at  the  time,  had  been 
since  overruled,  and  that  the  production  of  the  instrument,  ia 
pursuance  of  the  notice,  did  not  supersede  the  necessity  of 
proving  it  by  one  of  the  subscribing  witnesses,  if  any,  as  in 
ordinary  cases.    And  Lawrence,  J.  said,  that  this  had  been 
so  ruled  by  Lord  Kenyon  in  a  subsequent  case  respecting  a 
will,  which  the  adverse  party,  in  whose  hands  it  was,  had 
notice  to  produce,  and  did  produce  at  the  trial,  when  it  ap- 
peared  that  there  were  subscribing  witnesses  to  it:'  and  Lord 
Kenyon  held,  that  the  party  who  gave  the  notice  was  bound 
to  call  one  of  the  subscribing  witnesses  to  prove  the  will.    In 
the  present  case,  however^  the  court  made  the  rule  absolute 
for  a  new  trial,  on  payment  of  costs,  the  defendant  having 
made  an  affidavit  of  his  being  surprised,  and  not  prepared  at 
the  trial,  for  want  of  knowing  who  the  subscribing  witnessesi 
were  (59). 

c  Gordon  and  eilien  v.  Secrttftn,  t  East,  549.    Batei^on  v.  L«win,  Middlesex 
SiltinsB  after  U.  T.  53  G.  3.  Lonl  LUeiiboroiigb,  C  J.  8.  P. 


(59)  The  doctrine  established  in  Gordon  v.  Secretan,  was  recog* 
nised  Dy  Heath,  J.  in  Wetherstou  v.  Edgington^  <2  Camp.  N.  P.  C. 
c)4.»  and  there  applied  t6  an  agreement  not  under  seal.  But  aU 
though  the  mere  possession  of  an  instrument  does  not  dispense  with 
t  te  neceasity,  which  lies  on  the  party  calling  for  it»  of  producing  the 
iftttesting  witness,  ^et  where  ^  person  is  called  on  to  produce  a  dee^ 
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The  plea  of  alien  enemy,  which  soes  merely  in  disability 
of  the  person,  must  be  supported  by  the  strictest  proof.  Hence 
it  is  not  sufficient  merely  to  shew  that  some  time  before  action 
was  brought,  the  party  was  domiciled  in  a  territory  which  has 
become  hostile,  without  shewing  that  he  was  a  native  of  that 
territory^  or  living  there  at  the  time  of  action  brought  "*. 


XI.  Return  of  Premium. 

In  cases  where  the  contract  of  insurance  is  void,  as  on  the 
ground  of  non-compliance  with  a  warranty,  e.  /if.  to  sail  with 
convoy,  sea-worthiness,  or  the  like,  and  fraud  cannot  be  im- 
puted to  the  assured,  the  assured  will  be  entitled  to  a  return 
of  premium;  because  where  the  contract  does  not  attach, 
there  is  not  any  risk  (GO). 

Where  there  is  an  insurance  on  ship  and  freight,  and 
the  ship  has  arrived  in  safety,  and  earned  freight,  the  as- 
sured  cannot  afterwards  claim  a  return  of  j)reniium,  on  the 
ground  that  he  had  no  insurable  interest,  on  account  of  a 
defect  in  his  title  to  the  ship*. 

In  cases  where  the  risk  is  entire,  and  has  once  commenced, 
as  in  the  case  of  a  deviation,  there  shall  not  be  any  return 

d  Hamnmr.KiDgRtoo,  aCarop.  N.P.    e  M'Culloch  t.   Roy.   Ex.  An.  Co., 
C.  153.  3  Camp.  N.  P.  C.  4o6. 


to  which  he  is  a  pai-ty,  and  under  which  he  claims  to  hold  an  estatet 
and  he  produces  it,  it  shall  be  taken  to  be  u  good  deed,  bo  far  as 
relates  to  the  execution  as  against  himself^-  Pearce  v.  Hooper* 
3  Taunt.  60. 

(<)0)  "  If  the  risk  be  not  run,  though  it  be  by  neglect,  or  even  by 
fauU  of  the  insured,  yet  the  insurer  shall  not  retain  the  premium.*^ 
Per  Lord  Mansfield,  C.  J.,  in  Stevenson  v.  Snow,  3  Burr.  1240. 
•*  Where  the  risk  has  not  been  run,  whether  its  not  having  been  run 
WAS  owing  to  the  fault,  pleasure,  or  will  of  the  insured,  or  to  any 
other  cause,  the  premium  shall  be  returned,  because  a  policy  oftM" 
surance  is  a  contract  of  indemnity.  The  underwriter  rec«*ive8  a  pre* 
mium  for  running  the  risk  of  indemnifying  the  insured,  and  to  what- 
ever cause  it  be  owing,  if  he  does  not  run  tlie  risk,  the  citisideratton 
for  which  the  premium  or  money  was  put  into  his  Imnds,  fails,  and 
therefore  he  ought  to  return  it.*'  Per  Lord  Mansfield,  C .  J»»  in  Ty  ri« 
V.  Fletcher,  Cowp,  GGs. 
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or  apportionment  of  premium^  (fil).  A  ship  \ea»  itisdrod  '^a{ 
and  from  London  tp  any  port  or  place,  for  twelve  montbe,  at 
9L  per  cent,  warranted-  free  from  capture  by  tJie  Americans^." 
The  ship  sailed  from  the  port  of  London,  and  was  taken  by 
an  American  privateer  about  two  tnonths  afterwards.  It  was 
contended  that  a  proportionable  part  of  the  premium  ought 
to  be  returned,  that  9/.  was  Qiuch  more  than  adequate  to  the 
risk  actually  run,  viz.  only  two  months.  But  the  court  were 
of  opinion  that  there  ought  not  to  be  a  return  of  premium. 
Lord  Manslield,  C.  J.  observing,  **  that  there  were  two  general 
rules  established,  applicable  to  the  question :  The  iirst  is^ 
that  where  the  risk  has  not  been  run,  whether  its  not  having 
been  run  was  owing  to  the  iault,  pleasure,  or  will  of  the  in-^ 
sured,  or  to  any  othef  cause,  the  premium  shall  be  returned ; 
because  a  policy  of  insurance  is  a  contract  of  indetnnity. 
The  underwriter  receives  a  premium  for  mnniog  the  risk  of 
indemnifying  the  insured,  and  to  whatever  cause  it  be  owing, 
if  he  does  not  run  the  risk,  the  consideration,  for  which  the 
premium  or  money  was  put  into  his  hands,  failsi  and  there*- 
'  fore  he  ought  to  return  it  2d.  Another  rule  is,  that  if  that 
risk  of  the  contract  of  indemnity  has  once  commenced,  there 
^hall  be  no  apportionment  or  return  of  premium  afterwardsi 
For  though  the  premium  is  estimated,  and  the  risk  depends 
tjpon  the  nature  and  length  Of  the  voyage,  yet,  if  it  has  com- 
menced, though  it  be  only  for  twenty-feur  hours  or  less,  the 
risk  is  run,  the  contract  is  for  the  whole  entire  risk,  and  no 
part  of  the  consideration  shall  be  teturrted."  The  same  rules 
Tvere  laid  down  by  Lord  Mansfield,  C.  J,  inLoraine  v.  Thom«» 
linson,  Doug.  587* 

A  ship,  employed  in  the  coasting  trade,  tvas  insured 
against  capture  for  la  months** :  "  at  \b$.  per  cent  per 
inoutb,  is//'  The  ship  was  lol»t  in  a  storm,  within  the  first 
two  months.  An  action  having  been  brought  for  the  amOunt 
of  the  premium  (18/.),  the  delendant  pleaded  non-^assumpsit 
as  to  all  except  3/.,  and  ap  to  that  a  tender.  The  jury  found 
a  verdict  for  the  defendant  upon  the  tender,  and  for  the 
plaintiff  upon  the  other  issue,  for  the  sum  of  15/.,  subject  to 

f  Tyrie  r.  Fletcher,  Cowp.  668.  Meyer    g  Tyrte  ▼.  Fletcher,  Coirp.  668. 

V.  Greg^on,  B.  R.  East*  94  G.  3.    h  Loraine  v.  Tb«miliitoii,  0uuf I.  583. 
Marsh.  &b8. 


(6 1)  Upon  an  insurance  at  and  from  a  place,  if  an  usage  can  be 
proved  vmrrantiog  a  division  of  the  risk,  the  insured  will  he  entitled 
io  an  apportionment  of  the  premium,  in  case  one  of  the  risks  be  not 
run.    Long  V.  Allen,  B.  R.  £•  25  G.  3.  Marah.  570. 
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the  optnion  of  the  courts  i;i^ether  he  was  entitled  to  recover 
that  sum  of  15/.  or  the  sum  ^of  3/.  only.  It  was  contended 
oa  the  part  of  the  defendant,  that  this  was  not  one  entire 
contract  for  a  year,  but  an  insurance  from  month  to  month 
for  twelve  .months ;  if  the  policy  had  been  for  a  year,  or 
twelve  montlis,  and  the  premium  a  gross  sum,  the  court  could 
not  have  apportioned  it,  because  the  risk  in  6ne  month  might 
be  greater  than  in  another,  but  here  the  parties  have  ap< 
portioned  the  ;>rem/vm:  that  the  insurance  was  the  same  as 
if  there  had  been  12  policies  for  each  month.  But  per  Lord 
j^lansfield,  C.  J*  it  is  an  insurance  for  twelve  months,  for  one 
gross  sum  of  18/.  They  have  calculated  this  sum  to  be  at 
the  rate  of  15*.  per  month.  But  what  was  to  be  paid  down  ? 
Not  15*.  for  the  first  month,  and  so  from  month  to  mouth ; 
but  iSL  at  once. 

A  ship  with  her  cargo  was  insured  "  at  and  from  Honfleur 
to  the  coast  of  Angola^  during  her  stay  and  trade  there,  at 
and  thence  to  her  port  or  ports  of  discharge  in  St.  Domingo, 
and  at  and  from  St.  Domingo  back  to  UonBeur  at  a  premium 
of  1 1/.  per  cent**  The  ship  sailed  to  A,,  but  in  this  part  of 
the  voy£^  she  w^ts  guilty  ot  a  deviation.  It  was  contended, 
on  the  part  of  the  plaintiff,  that  there  ought  to  be  an  ap- 
portionment and  return  of  premium ;  but  the  court  were 
clearly  of  opinion  that  there  ought  not  to  be  any  return. 
Lord  Mansfield,  C,  J.  said,  the  question  depends  upon  this : 
Whether  the  policy  contains  one  entire  risk  on  one  voyage, 
or  whether  it  is  to  be  split  into  six  different  risks  ?  for,  by 
splitting  the  words,  and  taking  *'  at"  and  '*  from**  separately, 
it  will  make  six;  viz.  1.  At  Honfleur;  ^.  From  Honfleur  to 
Angola ;  3.  At  Angola,  &c.  The  argument  must  be,  that, 
if  the  ship  had  been  taken  between  Honfleur  and  Angola, 
there  must  have  been  a  return.  By  an  implied  warranty, 
every  ship  must  be  seaworthy,  when  she  first  sails  on  the 
voyage  insured,  but  she  need  not  continue  so  throughout  the 
voyage ;  so  that,  if  this  is  one  entire  voyage,  if  the  ship  was 
seaworthy  when  she  left  Honfleur,  the  underwriters,  would 
have  been  liable  though  she  had  not  been  so  at  Angola,  &c. ; 
but  according  to  the  construction  contended  for  on  the  part 
of  the  plaintiff,  she  must  have  been  seaworthy,  not  only  at 
the  depaiture  from  Honfleur,  but  also  v^hen  she  sailed  from 
Angola,  and  when  she  sailed  from  St.  Domingo. 

But  if  the  insurance  be  in  eflect  on  two  or  more  voyages, 
arid  on6  or  more  have  not  commenced,  there  shall  be  an 
apportionment  and  return  of  premium  in  respect  of  those 

i  Beraon  t.  Woodbridfp,  De«g.  7S1. 
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Toyages  which  have  not  commenced,  as  wiU  appear  from  the 
following  case : 

An  insurance  was  effected  upon  a  ship  at  five  gnineas  per 
cent^,  lost  or  not  lost,  at  and  from  London  to  Halifax,  war- 
ranted to  depart  with  convoy  from  Portsmouth  for  the  voyage 
•    (62).    Before  the  ship  an  ived  at  Portsmouth,  the  convoy  was 
gone.    Notice  of  this  was  immediately  given  by  the  insured 
to  the  underwriter,  and  at  the  same  time  he  was  also  desii^d 
either  to  make  the  long  insurance,  or  to  return  part  of  the 
preminnJ.     The  jury  found  that  the  usual  settled  premium, 
from  London  to  Portsmouth,  was  one  and  one  half  per  cent., 
and  that  it  was  usual,  in  cases  like  the  present,  for  the  under- 
writer to  return  part  of  the  premium,  but  the  quantum  wa» 
uncertain.    It  was  stated,  that  the  plaintiff  made  to  the 
defendant  an  offer  of  allowing  him  to  retain  one  and  one  hsif 
per  cent  for  the  risk  from  London  to  Portsmouth.    It  was 
nolden,'  that  the  plaintiff  was  entitled  to  recover  such  part  of 
the  premium  as  bad  been  gitren  for  insuring  the  ship  on  the 
voyage  from  Portsmouth  to  Halifax :  Denison,  J.  observing, 
that  it  was  most  equitable  that  the  defendant  should  retain 
the  premium  for  such  part  of  the  voyage  only  as  he  had  run 
the  risk  of;  that  the  iusured  had  a  right  to  nave  the  other 
•part  restored  to  him.    And  this  was  agreeable  to  the  general 
principle  of  actions  for  money  had  and  received   to  the 

{>laintiff*s  use ;  where  the  defendant  had  no  right  to  retain  it, 
le  must  refund  it  Foster,  J.  added,  that  there  was  not  any 
consideration  for  the  remainder  of  the  premium,  t.  e.  for  the 
voyage  from  Portsmouth  to  Halifax,  wherein  no  risk  was  run 
by  the  insurer,  who  only  insured  the  voyage  with  convoy ; 
therefore  he  had  no  right  to  retain  the  premium  for  this. 
Wilmot,  J.  said,  that  upon  this  policy  there  were  two  distinct 
points  of  time,  in  effect  two  voyages,  which  were  clearly  in 
the  contemplation  of  the  parties,  and  only  one  of  the  two 
voyages  was  made,  the  other  not  at  all  entered  upon.  It 
was  a  conditional  contract,  and  the  second  voyage  was  not 
"begun,  therefore  the  premium  must  be  returned ;  for  upon 
tlie  second  part  of  the  voyage  the  risk  never  took  place* 

Lord  Mansfield,  C.  J.,  commenting  on  the  preceding  case 
in  Tyrie  v.  Fletcher,  Cowp.  669.,  observed,  "  that  the,  first 

k  Stpvengon  ▼.  Snow,  3  Barr.  i*337. 


(6'Z)  In  Mr.  J.  Blackstone's  report  of  this  case,  1  Bl.  R.  31^* 
the  words,  ot*  the  policy  are  **  warranted  to  depart  with  convoy  for 
th«  vojTige,"  omitting  the  words  "  from  Portsoiouth.** 
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object  of  insurance  was  from  London  to  Halifa?c :  but  if  the 
ship  did  not  depart  from  Portsmouth  with  convoy,  then 
there  was  to  be  no  contract  from  Portsmouth  to  Halifax ; 
why  th^n,  the  parties  have  said,  *  we  make  a  contract  from 
London  to  Halifax,  but,  nn  a  certain  contingency,  it  shall 
only  be  a  contract  from  London  to  Portsmouth/  That  coov 
tipgency  not  happening,  reduced  it  in  fact  to  a  contract  from 
Ix>ndon  to  Portsmouth  only."  All  the  judges  in  delivering 
their  opinion  laid  the  stress  upon  the  contract  comprising  two 
distinct  conditions,  and  considering  the  voys^e  as  being  in 
fact  two  voyages.  And  in  Bermon  v.  Woodbridge,  Doug.  790. 
the  same  learned  judge  observed,  that  in  Stevenson  v.  Snow 
.there  was  a  contingency  specified  in  the  policy,  upon  the  not 
happening  of  which  the  insurance  would  cease.  It  depended 
on  the  contingency  of  the  ship  sailing  with  convoy  from 
Portsmouth,  whether  there  should  be  an  insurance  from  that 
place.  I'bis  necessarily  divided  the  risk,  and  made  two 
voyages.  And  in  Loraiue  v.  Thomliuson,  Doug.  687.  Lord 
3iHnslield  again  remarked,  that  Stevenson  v.  Snow  was  de- 
cided on  the  ground  of  there  being  two  voyages. 

The  next  caf«  in  which  an  apportionment  has  been  allowed 
is  that  of  Lone  v.  Allen,  B.  Ji.  E.  25  G.  3.  Park,  390. 
Marsh.  570.  There  the  terms  of  the  policy  were,  **  at  and 
from  Jamaica  to  London,  warranted  to  depart  with  convoy «** 
The  ship  sailed  without  any  convoy.  An  express  usa^e  was 
found,  that  on  insurances  couched  in  the  same  terms  with  the 
policy  in  question  the  premium  had  been  returned,  deducting 
one  half  per  cent,  if  the  ship  departed  without  convoy.  The 
court  decided  in  favour  ot  the  return  of  premium,  on  the 
ground  of  the  usage. 

In  Rothwcll  V.  Cook,  1  Boe.  and  Pul.  172.  the  policy  was 
on  sh«p,  **  at  and  from  Hull  to  Bilboa,  warrantee!  to  depart 
from' England  with  convoy:"  the  ship  sailed  from  Hull  to 
Portsmouth,  and  thuice  departed  with  convoy,  which  not 
being  direct  for  Bilboa  she  afterwards  left,  and  was  captured : 
the  warrantry  not  having  been  complied  with,  the  plaintiif 
would  have  been  nonsuited,  but  it  was  insisted  that  he  was 
entitled  to  a  verdict  for  the  premium,  which  was  found 
accordingly.  l)n  motion  to  set  aside  this  verdict,  Eyre» 
C.  J.  said,  the  verdict  now.  stands  for  the  return  of  the  whole 
premium,  and  the  question  is,  whether  it  should  stand  for 
the  whole,  for  none,  or  for  a  part  ?  If  for  a  part,  I  do  not 
know,  how  we  are  to  settle  it;  it  must  depend  on  there 
bein^,  or  not  being,  some  rule  to  be  found  to  direct  us  in 
making  the  decision.  Certain  it  is,  that  if  the  ship  had  been 
loat  in  coming  round  to  Portsmouth,  the  underwriters  would 
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have  been  liable;  it  is  not  therefore  reasoolible/  that  tii^ 
Bhould  have  been  so  liable  without  retaining  a  proportion  of 
the  premium.  You  should  inquire  whether  there  is  any  rate 
of  premium  among  the  underwriters  from  Hull  to  Portsmouth, 
ana  whether  the  premium  has  ever  been  apportioned  where 
there  has  been  only  one  insurance,  without  distinguishing 
the  different  risks  in  the  policy.  If  you  can  find  any  rule,  I 
recommend  vou  to  adopt  it  But  if  you  cannot  agree,  we 
think  the  whole  premium  ought  not  to  be  retumai;  and, 
therefore,  the  present  verdict  must  be  set  aside,  and  the  case 
go  to  a  new  trial.    Rule  absolute. 

Where  there  is  an  agreement  to  return  part  of  the  premium, 
**  if  the  ship  arrive**  the  assured  will  be  entitled  to  a  return^ 
in  the  event  of  an  arrival  of  the  ship  at  the  port  of  destination^ 
although  it  should  appear,  that  the  ship  has  sustained  a  loss 
occasioned  by  a  sea  risk'^  or  that  the  snip  has  been  captured 
^nd  recaptured,  and  the  assured  has  been  obliged  to  pay  the 
salvage".  But  every  arrival  of  the  ship  at  the  port  of  her 
destination  is  not  an  arrival  within  the  fair  construction  of  the 
agreement;  such,  for  instance,  as  an  arrival  in  possession  of  an 
enemy  at  a  neutral  port,  to  which  she  was  insured,  or  an 
arrival  at  her  port  in  England  as  the  property  of  other  persons 
aftera  capture.  In  short,  it  must  be^oi  arrival  at  the  destined 
port  in  the  course  of  her  voyage*. 

The  captors  of  a  ship  and  cargo  eflected  an  insurance  i 
restitution  was  afterwaras  awarded  to  the  owners  (with  the 
exception  of  a  ^mall  part  of  the  cargo) ;  it  was  holden,  that 
the  captors  were  not  entitled  to  a  return  of  premium ;  for 
they  had  possession  of  the  property  insured;  and  if  it  were 
a  legal  capture,  they  were  entitled;  if  it  were  not,  the 
Court  of  Admiralty  might  amerce  them  in  the  damages  and 
costs,  and  they  had  a  right  to  insure  themselves  against  a 
decision^  which  might  have  loaded  them  with  damages  smd  - 
costs*. 

Policy  at  and  from  Gottenburgh  to  Riga  upon  goods  and 
ship,  beginning  the  adventure  upon  the  goods  from  the 
loading  thereof  aboard  the  ship  at  Gottenburgh — it  appeared 
that  there  were  not  any  goods  laden  at  Gottenburgh  but  only 
at  London ;  it  was  holden,  that  as  the  risk  upon  the  goods 
never  commenced,  the  plaintiff  was  entitled  to  a  proportional 
return  of  premium  ^  In  the  preceding  case  the  adventirre 
upon  the  goods  is  expressly  mentioned  to  begin  from  tlie 
loading  at  Gottenburgh;  but' if  the  place  had  been  omitted^ 

1  Sioioiid  T.  B»ydeH,  Dnuj^l.  26s.  o  Boehm  v.  BelL  8  T.  R.  i54. 

at  A^ilaT.Rodlger8,7T.  R»4S1.  p  Horneycr  ▼»  Lnsbki^oo,  15  EMt| 

B  Adm.  by  Keoyon,  C.  i.  S.  C.  *    4$. 
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tbe  court  Wdilkl  have  intended  a  locbding  at  the  place  Mrhence 
the  Tcyage  commenced^ 

The  formal  receipt  in  the  policy  is  conclusive  evidence  of 
the  receipt  of  the  premium  as  between  the  assured  and  un- 
derwriter in  an  action  for  the  return  of  the  premium'. 

Where  the  assured  or  his  agent  /  has  been  guilty  of  fraud, 
as  where  the  assured  knew  that  tbe  ship^  was  lost,  at  the  time 
of  effecting  the  policy,  the  premium  cannot  be  recovered;  and 
the  same  rule  holds,  where  the  contract  of  insurance  is  illegal"^ 
unless  tbe  assured  was  ignorant  of  the  illegality  at  the  time  of 
effecting  the  insurance* ;  or  unless  every  thing  has  been  done 
by  the  assured  which  lay  in  his  power  to  legalize  the  voyage^ 
though  the  endeavour  has  fkiled. 

A  policy  broker  is  the  agent  of  both  the  assured  and  under* 
writer,  and  is  the  trustee  for  the  assured  as  long  as  tbe  policy 
remains  in  his  hands^  to  adjust  and  receive  returns  of  premiuni 
for  him  when  the  events  have  happened  on  which  they  are  tQ 
be  made.  JHence  the  broker,  having  notice  that  the  events 
have  happened  which  intitle  the  assured  to  such  returns^ 
is  authorized  to  deduct  so  much  from  the  gross  amount  of 
the  premiums,  and  to  pay  over  the  difference  only  to  the  un- 
derwriter*, , 

In  assumpsit,  on  a  policy  of  ifisurance*,  with  a  count  for 
Uioney  had  and  received,  the  defendant  had  not  paid  any  mo^ 
ney  into  court  The  defence  was,  that  the  ship  was  not  sea-' 
worthy ;  on  which  point,  without  any  direct  evidence  of  frauds 
the  case  was  submitted  to  the  jury.  General  verdict  for  de* 
fendaut.  N.  It  was  not  intimated  to  the  jury,  that  tbe  plain* 
tiff  was  intitled  to  a  verdict  for  a  return  of  premium.  On  an 
application  to  the  court,  it  was  holdcn  that  the  plaintiff*  wa« 
intitled  to  a  verdict  for  the  premium  on  the  count  for  money 
had  and  received;  but  the  court  hoped,  that  in  future  the 
counsel  would  in  his  opening  demanol  the  premium,  in  everv 
case  where  it  was  intended  to  insist  upon  it  on  failure  of  his 
claim  for  the  loss. 

Where  a  total  loss  is  Recovered,  there  cannot  be  a  return  of 
premium  for  convoy,  because  the  total  loss  includes  the  entire 
premium  added  to  the  invoice  priced 

q  SpiUa  r,  Woodnrnn,  9  Taunt.  4l6.  x  Oom  ▼.  Bruce,  19  EMt,  9^5* 

r  Dalzell  v.  Miiir,  i  Camp.  N.  P.  C.  y  Heiiti|f  r.  Stauitortb,  B.  R.  E.  T. 

S33..  s6Geo.  d. 

t  Chapman  v.  Fraser^  B.  R.  T.  33  G.  c  Shee  y.  Clarkson,  12  Ea»t,  507. 

3.  Fark,si7.  a  Ponson  r,  Lee,  C.  B.  M.  41  G.  3. 
t  Tyler  T.   Horne,    I.Qndon   Sittings         2  Bos.  &  Pal.  330. 

after  H.  T.  95  G.  3.  Lord  Mansfielil,  b  Per  Jury;  in  LaD(lii0n  V.  AHoiit^ 

C.J.  Park,  317-  4Ta«iit.5n. 

u  Lowry  v.  Boiirdie«>  and  other  cases, 

ante,  vol.  ].  p.  94. 
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Upon  a  mere  misrepresentation  without  fraud,  where  the 
risk  never  attached,  the  assured  is  intitled  to  a  return  of  the 
premium  ^ 


XII.  Of  Bottomry  and  Respondentia. 

Bottomry. -^Av  agreement  entered  into  by  the  owner,  or, 
under  certain  ciri^umstances,  by  the  master  of  a  ship  (63), 
whereby,  in  consideration  of  a  sum  of  money  advanced,  (for 
the  Durpose  of  enabling  the  borrower  to  fit  out  the  ship,  or 
purcnase  a  cargo  for  an  intended  voyagel  the  borrower  under- 
takes to  repay  the  same  with  a  stipulated  interest,  if  the 
voyage  shall  terminate  successfully,  and  binds  himself  and 
the  ship  and  tackle  for  the  due  performance  of  the  agree* 
ment,  is  termed  bottomry.  The  term  **  bottomry**  is  derived 
from  the  original  language  of  the  agreement,  which  merely 
spoke  of  the  keel  or  bottom  of  the  ship;  but  the  expression 
was  always  considered  as  being  used  figuratively,  viz.  pars 
pro  toto.  This  agreement  is  sometimes  made  in  the  form 
of  a  deed-poll,  called  a  bill  of  bottomry,  executed  by  the 
borrower,  and  sometimes  in  the  form  of  a  bond  with  a  pe» 
nalty. 

An  assured  on  bottomry  cannot  recover  a^inst  the  under- 
writer, unless  there  has  been  an  actual  total  Toss  of  the  ship  *: 
for  if  the  ship  exist  in  specie,  in  the  hands  of  the  owners, 
though  under  circumstances  that  would  intitle  the  assured  on 
the  ship  to  abandon,  it  will  prevent  its  being  an  utter  loss 
within  the  meaning  of  the  bottomry  bond. 

Respondentia. — ^If  the  loan  is  not  upon  (he  vessel,  but  upon 
the  goods  and  merchandize,  which  must  necessarily  be  sold 
or  exchanged  in  the  course  of  the  voyage,  then  by  the  terms 
of  the  agreement  the  borrower  only  personally  is  bound  to 
answer  the  contract,  who  therefore,  in  this  case,  is  said  to  take 
up  money  at  respondentia. 

Bottomiy  and  respondentia  differ  very  materially  from  a 

y  Feise  t.  Psiictuson,  4  Taunt.  640.        2  Thompion  r.  The  Roy.  Ex.  Abs. 

Comp.,  I  M.  &  S.  30. 


{63)  In  a  foreign  country,  in  the  absence  of  the  owners,  and  iii 
cases  of  necessity,  the  master  may  take  up  money  on  bottomry  for 
the  use  of  the  ship. 
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fimple  loan*.  1.  In  tlie  case  of  a  loan  the  money  is  at  the 
risk  of  the  borrower,  and  must  be  repaid  at  all  events.  But 
where  money  is  lent  on  bottomry  or  respondentia,  the  money 
is  at  the  risk  of  the  lender  during  the  voyage.  2.  Upon  a 
loan,  legal  interest  only  can  be  reserved.  But  upon  bottomry 
or  respondentia,  any  interest  upon  which  the  parties  agree 
may  bie  reserved. 

By  Stat.  7  G.  1.  c.  21.  s.  2.  "  all  contracts  and  agreements 
made  or  entered  into  by  any  of  his  Majesty's  subjects,  or  any 
person  or  persons  in  trust  for  them,  for  the  loan  of  any  money 
by  way  of  bottomry  on  any  ship  or  ships  in  the  service  of  fo- 
reigners, and  bound  to  or  designed  to  trade  in  the  East  Indies, 
are  voidL" 

By  Stat  19  G.  2.  c.  37.  s.  5.  "  all  money  lent  on  bottomry^ 
or  at  respondentia,  upon  ships  belonging  to  any  of  his  Ma- 
jesty s  subjects,  bouna  to  or  trom  the  £ast  Indies,  must  be 
lent  only  on  the  ship,  or  upon  the  merchandizes  on  board,  and 
shall  be  so  expressed  in  the  condition  of  the  bond,  and  the 
benefit  of  salvage  shall  be  allowed  to  the  lender,  who  alone 
shall  have  a  right  to  make  insurance  on  the  money  so  lent; 
and  no  borrower  of  money  shall  recover  more  than  the  value 
of  his  interest  on  the  ship,  or  in  the  effects  laden  on  board,  ex« 
elusive  of  the  money  so  borrowed;  and  in  case  it  shall  appear 
that  the  value  of  his  share  in  the  ship,  or  the  effects  on  board, 
does  not  amount  to  the  full  sum  or  sums  he  has  borrowed  as 
aforesaid,  such  borrower  shall  be  responsible  to  the  lender  for 
so  much  of  the  money  borrowed,  as  be  has  not  laid  out  on  the 
ship  or  inercbandize  laden  thereon,  with  lawful  interest  for  the 
same,  in  the  proportion  the  money  laid  out  shall  bear  to  the- 
whole  money  lent,  notwithstanding  the  ship  or  merchandize 
shall  be  totally  lost" 

By  Stat  W  Car.  2.  c.  0.  (made  perpetual  by  stat  22  and  23 
Car.  2.  c.  11.  s.  12.)  reciting  that  masters  and  mariners  of  ships, 
having  insured  or  taken  upon  bottomry  greater  sums  of  money 
than  the  value  of  their  adventure,  do  wilfully  cast  away,  burn, 
or  otherwise  destroy,  the  ships  under  their  charge,  to  the  mer- 
chants and  owners*  great  loss;  for  the  prevention  thereof  for 
the  future,  it  is  enacted,  "  that  if  any  captain,  master,  mariner, 
or  other  officer,  belonging  to  any  ship,  snail  wilfully  cast  away, 
bum,  or  otherwise  destroy,  the  ship  unto  which  he  belongs, 
or  procure  the  same  to  be  done,  he  shall  suffer  death  as  a 
felon"  (64). 

a  Mn^sb,  634. 

'  {64]  For  other  statutes  relating  to  the  destruction  of  ships,  sea 
ante,  p.  90 1,  o.  (22). 
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XIII.  Insurance  upon  Lives. 

The  insurance  of  life  is  a  contract  whereby  the  insurer  \ 
in  consideration  of  a  certain  premium,  either  in  a  gross  sum 
or  by  annual  payments,  undertakes  to  pay  to  tlie  person  for  . 
whose  benefit  the  insurance  is  made,  a  stipulated  sum  of 
money,  or  an  annuity  equivalent,  upon  the  death  of  the 
person  whose  life  is  insured,  whenever  this  shall  happen^  if 
the  insurance  be  for  the  whole  life;  or  in  case  it  shall  happen 
loithiri  a  certain  period^  if  the  insurance  be  for  lesser  term  than 
for  life. 

The  utility  of  this  species  of  insurance  16  obvious.  Pef^ 
s6n8  possessed  of  life  incomes  are  hereby  enabled  to  secure, 
after  their  death,  a  competent  provision  for  their  families;  and 
they  are  also  enabled,  even  in  tneir  life-time,  in  cases  of  urgent 
necessity,  to  raise  money  by  way  of  loan,  (which  they  could 
not  do  on  mere  personal  security);  for,  by  insuring  their  Uvea 
to  the  amount  of  the  sum  borrowed,  the  lender  may  be  cer* 
tain  of  having  repaid  the  money  lent  in  the  event  of  their 
death.  6y  these  insurances  also,  the  fines  to  be  paid  upoa 
the  renewal  of  leases,  or  on  the  descent  of  copyhold  estates, 
may  be  provided  for*. 

*  Several  coq)oration8  and  societies  have  been  established  for 
the  assurance  of  lives.  Among  these  the  following  may  be 
mentioned;  1.  The  Amicable  Society,  established  in  170(>. 
d.  The  Royal  Exchange  and  London  Assurance,  in  the  reign 
of  George  the  First.  3.  The  £quitable  Assurance,  I70d- 
4.  The  Westminster  Society.  5.  The  Peliqan  Life  Insurance* 
6.  The  Globe  Insurance.  7.  The  London  Life  Association, 
ejitablished  May,  1806,  No.  48,  St  Paul's  Church-yard.  The 
distinguishing  principle  of  the  London  Life  Association  is^ 
that  me  assured  are  to  be  partakers  of  the  benefit  arising 
therefrom  during  life;  the  profits,  when  ascertained,  are  to 
l>e  divided  among  the  proprietors,  in  proportion  to  the  amount 
of  their  respective  interests  in  the  society,  on  the  most  equit<r 
able  plan,  and  are  to  be  payable  to  them  during  their  re^^ 
spective  lives,  at  such  times  and  in  such  manner,  as  the  court 
of  directors,  under  the  sanction  of  a  general  court  of  pro* 
prietors,  shall  appoint.  8.  The  Rock  Life  Assurance  Com- 
pany, (established  A.  D.  180(j,}  New  Bridge-street,  Black* 
friars.  In  this  institution,  each  proprietor  is  under  the  neces* 
sity  of  insuring  a  sum  on  his  own  life,  if  accepted  by  the  di« 
rectors,  or  on  that  of  an  approved  nominee,  to  the  amount  of 

b  Mjirsb,  664-  ^  M^fh,6Q4. 
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one  quarter  of  the  stock  standing  in  his  name.  The  repre- 
sentatives of  the  insured  are  to  receive  a  certain  sum  at  bis  de- 
cease,  and  also  such  addition  as  may  have  been  made  to  that 
sum  by  the  previous  resolution  of  the  society,  agreeably  to  the 
deed  of  settlement.  The  insured  are  eitljer  proprietors  or 
non-proprietors.  The  proprietors  are  answerable  each  to  a 
(^rtam  amount;  they  deposit  a  certain  sum,  and  form  a 
capital  sufficient  to  answer  all  contingencies.  The  insured 
non-proprietors,  have  not  any  share  in  the  risk;  they  pay 
certain  premiums,  in  consideration  whereof,  at  their  decease, 
their  representatives  will  become  intitled  to  the  sum  in- 
sured, and  will  partake  equally  with  the  proprietors  in 
such  addition  as  may  have  been  made  at  different  times  to 
each  policy. 

The  making  insurances  on  lives,  or  other  events,  wherein 
the  insured  had  no  interest,  having  introduced  a  mischievous 
kind  of  gaming,  it  was  enacted  by  stat.  14  Geo.  3.  c.  48.  first, 
*'  that  no  insurance  should  be  made  by  any  person,  body  po- 
litic or  corporate,  on  lives,  or  on  any  other  events  wherein  the 
person  for  whose  benefit,  or  on  whose  account  the  policy  is 
made,  has  no  interest,  or  by  way  of  gaming  or  wagering. 
2dly,  That  in  every  policy  on  lives  or  other  events,  the  name 
of  the  person  interested,  or  on  whose  account  it  is  made,  must 
be  inserted.  3dly,  That  no  greater  sum  should  be  recovered, 
or  received  from  the  insurer,  than  the  amount  of  the  interest 
of  the  insured  (65). 

Whether  the  insured  has  an  interest  within  the  meaning 
of  the  preceding  statute,  is  sometimes  the  subject  of  litiga- 
tion; as  to  which,  it  has  been  holden,  that  a  creditor  has  an 
insurable  interest  in  the  life  of  his  debtor,  at  least  where  he 
has  only  the  personal  security  of  the  debtor*  {66).  But 
although  a  creditor  may  insure  the  life  of  his  debtor  to  the 
extent  of  his  debt,  yet  such  a  contract  is  substantially  a 
contract  of  indemnity  against  the  loss  of  the  debt*,  and, 
therefore,  if,  after  the  death  of  the  debtor,  his  executors 
pay  the  debt  to  the  creditor,  the  latter  cannot  afterwards 

d  Anderson  r.   Cdie,  Htl.   1795,  per        e  Godsall  r.  Boldero,  9  East,  73. 
Ld.  Kciiyoo,  C.J.at  N.  F.  Park, 
432. 


(65)  Marine  insurances  are  expressly  exempted  from  the  opera* 
tion  of  this  statute.     See  the  proviso  in  the  4th  section. 

(66)  See  the  remarks  of  Serjeaot  Marshall  on  this  point  in 
p.  673,  4,  5.  ,  . 
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recorer  upon  the  pglicy,  although  the  debtor  died  insolvent/ 
and  the  executors  were  furnished  with  the  means  of  pay- 
ment by  a  third  party,  it  being  immaterial  from  what  fund 
the  debt  has  been  discharged  so  as  the  creditor  has  received 
satisfaction. 

But  where  the  debt  accrues  by  virtue  of  an  illegal  security, 
as  a  note  for  money  won  at  play,  such  interest  is  not  in- 
surable ^ 

In  an  action  on  an  insurance  on  the  life  of  J.  S.^  for  one  year, 
and  during  the  life  of  the  plain  till*,  but  in  case  the  plain  tilf 
should  die  before  J.  S*  the  ]K)licy  to  be  void;  it  appeared  that 
J.  S.  had  granted  an  annuity  to  the  plaintiff's  late  brother, 
which  annuity  he  had  bequeathed  to  persons  not  parties  to 
this  insurance,  having  appointed  the  plaintilf  executor  of  his 
will,  and  directed  him  to  make  assurance*  It  baring  been 
objected,  that  the  insurance  was  made  by  a  person  not  having 
any  beneficial  interest,  Lord  Kenyon,  C.  J.  held  this  to  be  a 
sufficient  interest  to  support  the  action,  observing,  that  the 
plaintiff  could  not  assent  to  the  legacy,  before  the  testator's 
debts  were  paid,  without  being  gnilty  of  a  devastavit;  and, 
being  executor,  all  the  interest  of  the  testator  vested  in  him. 
The  cause  proceeded,  but  it  appearing,  that  J.  S.  was  in  a 
dying  state,  when  the  policy  was  effected,  the  defendant  had 
a  verdict. 

X  Before  a  policy  of  insurance  upon  a  life  is  effected,  it  is 
k  usual  for  the  party  (whose  life  is  the  object  of  the  insurance) 
^;  to  subscribe  a  written  declaration,  touching  his  age,  state  of 
1  health,  (e.  g,  whether  he  has  ever  had  the  small  pox,  gout, 
/  &c.)  and  other  circumstances. 

The  substance  of  this  declaration  is  recited,  and  the  whole 
is  incorporated  by  reference  in  the  policy ;  at  the  end  of  which 
a  proviso  is  usually  inserted,  declaring  the  poKcy  to  be  void 
in  case  the  insured  should  die  upon  the  seas,  or  go  beyond  the 
limits  of  Europe,  without  leave  obtained  from  the  directors, 
or  commit  suicide,  or  die  by  the  hands  of  justice,  or  if  the  age 
of  the  assured  exceed  years,  or  if  the  assured  be  af- 

flicted with  any  disorder  wjiich  tends  to  the  shortening  of 
life  (67 1';  or  in  case  the  declaration  should  contain  any  aver- 
ment whiqh  is  not  true. 

f  Dwyrr  V.  Edie,    London   Sittings    g  Tidswetl    t.    Ankeritcin,     PeakeV 
afUrH.  1788.  Biiner,J.Park,43a.  N.  P.  C.  isu 


(67)  It  is  npt  to  be  concluded*  that  a  disorder  with  which  a  per« 
*  WatfOD  V.  Mmnwaring;  iTauDt.  763. 
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Such  are  the  conditions  which  are  usually  required,  vary* 
ing,  however,  according  to  the  regulations  of  the  different 
insurance  companies.  The  policy  of  imposing  these  terms  is 
obvious;  for  if  there  be  not  any  warranty  or  condition  on  the 
part  of  the  insured,  the  insurer  is  subject  to  all  risks,  unless 
he  can  shew  that  there  has  been  a  fraudulent  concealment  or 
suppression  of  the  truth  \ 


XIV.  Insurance  against  Fire. 

Bt  this  contract*,  the  insurer,  in  consideration  of  a  certain 
premium  received  by  him,  either  in  a  gross  sum,  or  by  annual 
payments,  undertakes  to  indemnify  the  insured  against  any  loss 
or  damage  which  he  may  sustain  in  his  houses,  or  other  build- 
ings, goods,  and  merchandize,  by  fire,  during  a  limited  period 
of  time. 

Ii  Siackpole  ▼.  Simon,  Per  Ld.  Mans-  i    Mamh.  681. 

field,  C.  J^  H.  T.  1770,  Park,  437. 


£on  18  afflicted  before  he  affects  an  insurance  on  his  life,  is  a  '<  dis« 
order  tending  to  shorten  life*'  within  the  meaning  of  the  declama- 
tion, from  the  mere  circumstance  that  he  aHerwards  dies  of  it,  if  it 
be  not  a  disorder  which  generally  has  that  tendency. 

J.  S.  was  warranted  in  good  health  at  the  time  of  making  the  policy* 
In  an  action  on  the  policy,  it  appeare<l,  that  in  consequence  of  a 
wound  which  J,  S,  had  received  in  battle  many  years  before,  and 
which  had  occasioned  a  partial  relaxation  or  palsy,  he  could  not  retain 
hfs  urine  or  foeces.  This  had  not  been  mentioned  to  the  insurer,  J.  S, 
died  of  a  fever.  It  was  proved  by  several  physicians  and  surgeons, 
lliat  the  wound  had  not  any  connection  with  the  fever,  that  the  want 
of  retention  was  not  a  disorder  that  shortened  life,  and  that  the 
party  might,  notwithstanding,  have  lived  to  the  common  age  of 
man.  Lord  Mansfield  told  the  jur}%  that  the  only  question  was, 
whether  the  party  was  in  a  reasonably  good  state  of  health,  and  such 
a  life  as  ought  to  be  insured  on  common  terms?  The  jury,  upon 
this  direction,  found  a  verdict  for  plaintiif.  Ross  v,  Bradsbaw, 
Ifil.K.  3l'i« 

A  warranty  that  the  party  is  in  a  good  state  of  health  will  not  be 
falsified  by  shewing,  that  he  was  troubled  with  spasms  and  cramps, 
find  violent  fits  of  the  gout,  Willca.  v,  Poole,  at  N.  P.,  1/80. 
Alarsh.  669* 

"WOL,  II.  V 
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A  policy  of  insurance  against  fire  is  a  contract  which  is  not 
in  its  nature  assignable*^;  it  is  merely  a  special  agreement  with 
the  person  insuring,  that  the  insurer  will  indemnify  him 
against  such  loss  or  damage  as  he  may.  sustain.  The  policy, 
however^  raayi  ^nd  frequently  is,  assigned  with  the  consent  of 
the  insurer. 

In  order  to  intitle  the  plaintiff  to  recover  on  a  policy  of  in- 
surance against  fire»  it  must  appear,  that  the  policy  was  duly 
stamped. 

The  amount  of  the  stamp  duhr  on  insurances  against  fire  is 
fixed  by  stat  55  Geo.  3.  c.  184.  Schedule,  Part  I.,  and  is  three 
shillings  per  cent  on  insurances  upon  buildings,  goods,  or  other 
property,  from  loss  by  fire  only. 

It  is  necessary  that  the  insured  should  have  an  interest  or 
property  at  the  time  of  insuring^  and  at  the  time  the  loss  hap- 
pens; and  in  case  of  loss,  the  insured  can  only  recover  to  tte 
extent  of  his  interest/ insurances  against  fire  being  within  the 
Stat.  14  6.  3.  c.  48. 

The  form  of  the  policy  used  by  the  different  companies  is 
nearly  the  same.  The  principal  difference  consists  in  the  ar« 
tides  of  the  printed  proposals,  which  are  incorporated  by  re- 
ference with  the  policy,  and  are  to  be  considered  as  part  of 
the  contract". 

By  the  printed  proposals  of  a  fire  insurance  company", 
it  was  stipulated,  "  that  the  insured  siiould  procure  a  certi- 
ficate of  the  minister,  &c,  of  the  parish,  importing  that  they 
knew  the  character  of  the  insured,  &c."  it  was  holden,  that 
the  procuring  such  certificate  was  a  corfdition  precedent 
to  the  right  of  the  insured  to  recover;  and  that  supposing 
the  minister,  &c.  had  wrongfully  refused  to  grant  such  cer- 
tificate, it  would  not  vary  the  case,  the  rule  being,  that  if  a 
person,  undertake  for  the  act  of  a  stranger,  that  act  must  be 
done. 

The  policy  usually  prpvides,  that  ^*  no  loss  or  damage  by 
fire,  happening  by  any  invasion,  foreign  enemy,  or  any  mi- 
litary or  usurped  power  whatsoever,  will  be  made  good  by  the 
^  insurer." 

The  words  "  usurped  power,"  in  the  proviso**,  mean  an 

k  Per  Ld.  King,  Ch.  hi  Lynch  t.  Dal-  m  See  Routledge  t.  fiorrell,  i  H.  Bl. 

zell,  3  Bro.  P.  C.  497. but  in  TomliD^fi  2S4. 

ed.4  Bro.  P.  €.431.  n  Worsley  v.  Wood,  6T.R.71O;    See 

1   Per  Ld.  Hardwicke  in  (lie  Sadler's  also  Oldinan,  y.  Bewicke,  s  H.  BL 

Comp.  ▼.  Badcock^  2  Atk.  555.    See  577.  n.  to  tbe  same  effect. 

the  tftatute  in  the  preceding  section,  q  Drinkwater  t.  London  Ass.,  2  Wils. 

S63.    WUmot,  888.  S.  C. 
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jovajiion  from  abroad,  pr  an  internal  rebeUion^  pot  tbie  ppwer 
of  a  common  mob. 

The  Sun  Fire  Office,  in  the  year  1727,  introduced  into 
the  preening  exception  the  words  "  civil  commotion^**  by 
reason  of  which  it  was  holden^  that  the  office  was  i^ot  liable 
for  a  loss  sustained  by  the  plaintiff,  whose  house  and  distil- 
lery were  set  on  fire  by  the  mob  during  the  riots  in  the  year 
1780  (68). 

If  a  person  who  is  not  a  lii^n  draper^  insures  his  *^  stpck 
in  trade,  household  furniture,  linen^  wearipg  apparel,  and 
plate,"  by  a  policy  against  {ire,  this  will  not  protect  linen- 
drapeiy  goods  subsequently  purchased  on  speculation ;  and 
the  word  linen  in  the  policy  paust  be  confined  to  household 
)inen  or  linen  used  by  way  of  apparels. 

A  policy  of  insurance  (against  fire)  is  effected  qn  the  stock 
^nd  utensils  of  a  sugarrhouse,  the  different  stories  of  which 
were  heated,  by  a  chim^ev  running  up  to  the  top.  By  the 
negligence  of  the  plaintiffs  servants,  in  omitting  to  open  the 
register,  the  heat  was  considerably  increased,  by  means  of 
which  large  quantities  of  the  su^  were  spoiled ;  but  no 
damage  was  occa8ion^4  to  any  taii>g  but  the  sugar,  and  no 
greater  fire  e:!^]sted  than  on  ordinary  occasion^;  held'  that 
this  was  not  a  loss  by  fire  within  the  policy. 

In  a  policy  of  insurance  against  loss  by  fire*,  from  half  a 
year  to  naif  a  year,  the  insured  agreed  to  pay  the  premium 
half-yearly,  • '  as  lon^  as  the  ii)surers  fshould  a^ree  to  accept 
the  same,"  within  fifteen  days  aft^r  the  e^piratiqi^  pf  the 
former  half-y«ar;  and  it  was  also  stipulated^  that  np  insur* 
ance  should  take  place  until  the  premium  was  actually  paid ; 
.a  loss  happened  within  fifteen  days  after  the  end  of  one  half« 
year,  but  before  the  premium  for  the  next  was  paid ;  it  was 
holden,  tbjat  the  insurers  were  not  liable^  thpugh  the  insured 

p  Laii|fdaleT.Maipn,Pmrk,495. Marsh.  ^pd    af^enrardi  confirined  by   tUe 

6S9.  Court,  4  Camp.  N.  P.  C.  s6o.  S.  P. 

q  Watchora  y,  Laogford,  3  Camp.  N.  •  TarletQii  t.  Stanifortl|,  s  T.  R.  695. 

P.C.  423.  ^adgment  affirmed   in    Exch.  Cb. 

r  Aiwtiu  &  ano.  ▼.  Drewe,  l  Holt'f,  1  Bos.  9t  Pul.  471. 
M.  P.  C.  196.   C.  B.   Gibbs,  C.  J. 


(68)  The  pljiintiff  afterw^fd^  brought  his  actioa  against  the  hun- 
4red  upon  the  riot  act,  I  G.  ],  c.  5.  s.  6.  and  recovered.  Marsh, 
^1.  An  insurance  company  having  paid  a  loss  pjccasiotied  by 
Tiots,  may  recover  back  such  loss  in  an  action  against  the  hundred, 
^n  the  above  act,  suing  in  the  name  and  with  the  consent  of  the 
ksprerf,     Mason  v,  Sainsbury,  E.  22  G.  3.  B.  R.  Marsh.  691* 
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tendered  the  premium  before  the  end  of  the  fifteen  dayg^ 
but  after  the  loss. 

By  a  policy  under  seal',  referring  to  certain  printed  pro- 
posals, a  fire  ofiice  insured  the  defendant's  premises  from 
11th  of  November,  1802,  to  25th  December,  1803,  for  a  cer- 
tain premium,  which  was  to  be  paid  yearly  on  each  25th  of 
December,  and  the  insurance  was  to  continue  so  long  as  the 
insured  should  pay  the  premium  at  the  said  times,  and  the 
office  should  agree  to  accept  it  By  th«  printed  proposals 
it  was  stipulated,  that  the  insured  should  make  all  future 
payments  annually,  at  the  office,  within  fifteen  days  after 
the  day  limited  by  the  policy,  upon  forfeiture  of  the  benefit 
thereof,  and  that  no  insurance  was  to  take  place  till  the  pre- 
mium were  paid ;  and  by  a  subsequent  advertisement  {agreed 
to  be  taken  as  part  of  the  policy),  the  office  engaged  that  all 
bersons  insured  there,  by  policies  for  a  year  or  more,  had 
been  and  should  be  considered  as  insured  for  fifteen  days 
beyond  the  time  of  the  expiration  of  their  policies ;  it  was 
holden,  notwithstanding  this  latter  clause,  (the  insured  hav- 
ing, before  the  expiration  .  of  the  year,  had  notice  from  the 
office  to  pay  an  increased  premium  for  the  year  ensuing,  or 
otherwise  they  would  not  continue  the  insurance,  and  the 
insured  having  refused  to  pay  such  advanced  premium)  that 
the  office  was  not  liable  for  a  loss  which  happened  within 
fifteen  days  from  the  expiration  of  the  year  tor  which  the 
insurance  was  made ;  though  the  insured,  after  the  loss,  and 
before  the  fifteen  days  expired,  tendered  the  full  premium 
which  had  been  demanded ;  for  the  effect  of  the  whole  con- 
tract, &c.  taken  together,  was  only  to  give  the  insured  an 
option  to  continue  the  insurance  or  not,  during  fifteen  dKvs 
after  the  expiration  of  the  year,  by  paying  the  premium  tor 
the  year  ensuing,  notwithstanding  any  intervening  Ios9,  pro- 
vided the  office  had  not,  before  the  end  of  the  year,  deter- 
mined the  option,  by  giving  notice  that  they  would  not  renew 
the  cohtract.  • 

In  covenant  against  the  defendants,  who  were  membei's 
of  the  Sun  fire-office,  a  tender  was  pleaded  and  money  paid 
into  court,  under  the  19  G.  2.  c.  37.  s.  7.  It  was  objected, 
that  the  statute  did  not  extend  to  insurances  against  loss  by- 
fire  ;  but  the  court>  overruled  the  objection,  on  the  ground, 
that  the  statute  was  not  necessarily  confined  to  marine  insu- 
raqces ;  that  it  ought  to  be  construed  as  extensively  as  the 
mischief,  and  there  was  as  much  reason  to  have  money  paid 
into  court  on  a  fire  insurance  as  on  any  other^ 

i  Saino  ▼.  Jamcfl,  6  East,  571.  u  Solomon  t.  Bewicke,  fi  Taunt.  317. 
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LIBEL. 

I.  Of  the  nature  of  a  Libels  and  in  what  Cases  an 
Action  may  be  maintained  for  this  Injury. 
II*  Of  the  Declaration  and  Pleadings. 
II I .•  Of  the  Evidence. 


I.  Of  the  Nature  of  a  Libels  and  in  what  Cases  an 
Action  may  be  ^maintained  for  this  Injury. 

A  LT BEL  is  a  malicious  defamation  expressed  in  printing  or 
writing,  or  by  signs,  pictures,  &c.  tending  to  injure  the  re- 
putation of  another,  and  thereby  exposing  such  person  to 
public  hatred,  contempt,  or  ridicule  (I). 

An  action  on  the  case  is  maintainable  against  any  person, 
who  falsely  and  maliciously  publishes  any  libel  against 
another. 

As  there  is  a  difference  between  the  malignity  and  inju* 
rious  consequences  of  slanderous  words  spoken  or  written*, 
the  one  being  sudden  and  fleeting,  the  other  permanent,  de^ 
liberate,  and  disseminated  with  greater  ease ;  many  words 
which,  if  spoken,  would  not  be  actionable,  are  actionable,  if 

a  AuBtin  v.  Culpeper,  9  Show.  314.  Kin^  v.  Lake,  Hardr.  4/0.  Per  Hale,  C.  B. 


(l)  "  If  any  raan  deliberately  or  maliciously  publishes  any  thing 
in  writing  conc^erning  another,  which  renders  him  ridiculous,  or 
tends  to  hinder  mankind  from  associating  or  having  intercourse 
with  him,  an  action  lies  against  such  publisher.*'!  Per  Wilmot,  C.  J. 
2  Wils.  403. — "  I  have  no  doubt  that  the  writing  and  publishing 
any  thing  which  renders  a  man  ridiculous,  is  actionable."— ?- Per 
Bathurst,  J.,  S.  C*  See  also  the  same  opinion  expressed  by  Gould. 
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published  in  the  way  of  libel  (2).  Henc^  the  wdrd  swindtef^ 
if  spoken  of  another,  (unless  it  be  spoken  in  relation  to  hid 
trade  or  business)  is  not  actionable^;  but  if  it  be  published 
in  the  way  of  libel^  it  is  actionable*.  Hence,  also,  the  pub-» 
licatioii  df  si  letter  containing  some  verses,  in  which  plain- 
tiff waa  called  an  ilchy  old  toad,  was  deemed  a  libels  So 
the  publication  of  a  letter,  iii  which  t)laintiflr  was  stated  tOF 
be  oile  bf  the  most  infernal  villains  that  eVer  disgraced  human/ 
tiature,  has  been  holden  actionable,  without  proof  of  special 
damage*. 

A  fair  and  candid  comment  on  a  place  of  public  entertain^ 
inent,  in  a  newspaper,  is  not  a  liber. 

In  like  manner  a  cdmmetit  upon  a  literary  productito, 
exposing  its  follies  and  errors^  and  holding  up  the  author  to 
hdiqjLile,  will  not  be  deemed  a  libel,  provided  such  coihment 
does  not  exceed  the  limits  of  fair  and  candid  criticism,  b^ 
attacking  the  character  of  the  writer,'  unconnected  with  his 
bublication ;  and  a  comment  of  this  description  every  one 
nas  a  right  to  publish,  although  the  author  may  suffer  a 
loss  from  it  Such  a  loss  the  Taw  does  not  consider  as  an 
injury ;  it  is  a  loss  which  the  party  ought  to  Sustain,  inas-^ 
ttiuch  as  it  is  the  loss  of  fame  and  profits  to  which  he  was 

h  Sw\\ei^,hiriine^4  k;B1.53|.  e  Bell  r.  Stone,  i  Bos.&Pal.  331. 

t  J*Ansoii  r,  Stuati,  i  T.  R.  748.  f  Dibdin  ▼.  Swao,  i  £«p.  N.  P.  G.  9S; 

d  Villen  r.'Moosley,  3  Wils.  403.  Kenyon,  C.  J. 


(2)  In  Bradley  vi  Methwyn,  B.  R,  M.  10  G.  2.  MSS.  which 
was  an  action  on  the  case  for  a  libel,  Ld.  Hardwicke,  Cj  J.  observed, 
that  "  the  present  case  is  not  for  words,  but  for  a  libel,  in  which 
the  rule  is  different,  for  some  words  maybe  actionilble,  or  prosecuted 
by  way  of  iddictment,  if  reduced  into  writing,  which  would  not  be 
so,  if  spoken  6nly.  For  the  crime  in  a  libel  does  not  arise  merely 
from  the  scandal,  but  from  the  tendency  which  it  has  to  occasion 
a  hrefich  of  the  peace,  by  making  the  scandal  more  public  and 
lasting,  and  spreading  it  abroad  ;  which  ^as  so  determined  in  this 
court,  in  the  case  of  King  v.  Griffin,  Hil.  7  Geo.  2."  This  subject 
was  much  discussed  in  Thorley  v.  E.  of  Kerry,  ou  error  in  tlxchi 
Chi  4  Taunt.  365.  where  a  defamatory  writing,  imputing  hypocrisy 
to  the  earl,  and  that  he  used  religion  as  a  cloak  for  unworthv  pUr^ 
poses,  was  holden  to  be  actionable;  Sir  James  Mansfield,  if^hb  de« 
livered  the  judgtnent,  observing,  that  he  was  bound  by  the  later 
authorities^  although  the  distinction  between  spealcing  and  writing 
was  not  to  be  found  in  RoUe's  Abridgment,  or  the  earlier  editions 
bf  Comyns's  Digest.  The  action  was  a  common  action  on  tbc 
tase,  and  not  an  action  for  scandalpm  magnatumi 
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not  fairly  entitled*.  But  if  a  person,  under  the  pretence  of 
criticising  a  literary  work,  defames  the  private  cnaracter  of 
the  author,  and  instead  of  writing  in  the  spirit,  and  for  the 
purpose,  of  fair  and  candid  discussion,  travels  into  collateral 
matter,  and  introduces  facts  not  stated  in  the  work,  accom- 
panied with  injurious  comments  upon  them,  such  person  is 
a  libeller,  and  liable  to  an  action  \ 

A  fair,  plain,  unvarnished  account  of  the  proceedings  of 
a  court  of  justice,  is  not  a  libel'  (3),  but  a  highly  coloured 
account  of  such  proceedings,  mixed  up  with  insinuations  of 
perjury*,  cannot  be  justified. 

A  false  or  scandalous  matter  contained  in  a  petition  to  a 
committee  of  Parliament',  or  in  articles  of  the  peace  ex- 
hibited to  justices  of  the  peace,  or  in  any  other  proceeding 

f  Carrv.  Hood,  i  Camp.N.  P.  C.  355.    i  Cnrry  v.  Walter,  i  Bos.  &  Piil.  585. 
n.  Ellenboroach,  C.  J.  but  lee  i  M.  aud  S.  979>  981 . 

b  NiKhtingrale  T.  Stockdale,    London    k  Stilet  v.Nokes,  7  l^a«^49S■ 
Sitliufi;*  ailer  H.  T.  49  G.  3.  Ellen-    1    i  Hawk.  B.  l.  c  73-  *•  B.    Moolton 
borough,  C.  J.  t.  Clapbam,  B.  R.  £.  15  Car.  i.  Sir 

W.  Jones,  43 1 .  ,  March,  so,  S.  C. 


(3)  In  the  case  of  the  King  v.  Wright,  8  T.  R.  293.  the  court 
refused  to  grant  a  criaiinal  information  against  a  bookseller  for 
printing  a  true  copy  of  a  Report  of  a  Committee  of  the  House  of 
Commons,  though  it  reflected  on  the  character  of  anMndividuaU 
••  It  must  not  be  taken  for  granted,  that  the  publication  of  every 
matter  which  passes  in  a  court  of  justice,  however  truly  represented, 
is«  under  all  circumstances,  and  with  whatever  motive  published, 
justifiable  ;  but  that  doctrine  must  be  taken  with  grains  of  allow- 
ance.*' Per  Ld,  EUenborough,  C.  J.  and  Grose,  J.  in  Stiles  v. 
Nokes,  7  East,  503.  "  It  often  happens  that  circumstances  ne- 
cessary for  the  sake  of  public  justice  to  be  disclosed  by  a  witness  in 
a  judicial  inquiry,  are  very  distressing  to  the  feelings  of  individuals, 
on  whom  they  reflect ;  and  if  such  circumstances  were  afterwards 
wantonly  published,  1  should  hesitate  to  say,  that  such  unnecessary 
publication  was  not  libellous,  merely  because  the  matter  had  been 
giveu  in  evidence  in  a  court, of  justice.'*  Per  Lord  EUenborough, 
C.  J.,  Sk  C.  **  If  a  member  of  Parliament  publish  in  the  news- 
papers his  speech,  as  delivered  in  Parliament,  and  it  contains 
charges  of  a  slanderous  nature  against  an  individual,  an  information 
will  lie  for  a  libel ;  though  had  tne  words  been  merely  delivered  in 
Parliament,  they  would  be  dispunishable  in  the  courts  at  West- 
minster." The  King  v.  Ld.  Abingdon,  1  Esp.  N.  P.  C.  226. 
The  King  v.  Creevey,  1  Maule  and  Selwyn,  273.  S.  P.  and  that 
the  circumstance  of  the  speech  being  published  for  the  purpose  of 
correcting  a  misrepresentation,  will  not  render  the  author  less 
amenable  to  the  common  law  in  respect  of  the  publication. 
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in  a  Iregular  course  of  justice,  will  not  make  the  complaint 
amount  to  a  libel. 

Although  that  wliich  is  written  may  he  injurious  to  the 
character  of  another ■*,  yet  if  done  bona  jide^  or  with  a  view 
of  investigating  a. fact,  in  which  the  party  making  it  is  in- 
terestedj  it  is  not  libellous.  Hence,  where  an  advertisement 
was  published  by  the  defendant,  at  the  instigation  of  A.  the 
plaintiff's  wife,  for  the  purpose  of  ascertaining  whether  the 

Elaintilf  had  another  wife  livmg  when  he  married  A.;  it  was 
olden5  that  although  the  advertisement  might  impute  biga- 
my to  the  plaintiff,  yet  having  been  published  under  such 
authority,  and  with  such  a  view,  it  was  not  libellous. 

A  letter  written  confidentially  to  persons  who  employed 
A.  as  their  solicitor^  conveying  charges  injurious  to  his 
^  professional   character  in   the  management  of  certain  con- 

cerns which  they  entrusted  to  him,  and  in  which  B.  the 
writer  of  the  letter  was  likewise  interested,  was  holden 
not  to  be  a  libel. 

1^  A  defamatory  writing**,  expressing  only  one  or  two  letter* 

of  a  name,  in  such  a  manner,  that,  from  what  «oe8  before 
and  follows  after,  it  must  necessarily  be  understood  to  signify 
such  a  particular  person,  in  the  plain,  obvious,  and  natural 
construction  of  the  whole,  and  would  be  nonsense  if  strained 
to  any  other  meaning,  is  a^  properly  a  libel,  as  if  it  had  ex- 
pressed the  whole  name  at  large ;  for  it  brings  the  utmost 
contempt  upon  the  law,  to  suffer  its  justice  to  be  eluded  by 
(such  tritling  evasions. 


IL  Of  the  Declaration  and  Pleadings. 

Venue. — ^Thts  is  a  transitory  action,  and  consequently  the 
Venue  may  be  laid  in  any  county. 

It  may  be  stated  as  a  general  rule,  that  the  venue  cannot 
be  changed  in  this  action ;  to  this  rule,  however,  there  are 
the  two  following  exceptions.  Ist,  Where  the  writing  and 
publication  are  confined  to  the  same  county  p.  In  this  case 
the  venue  may  be  changed  into  such  county  ^.  2d,  If  the 
libel  be  sent  out  of  England  in  a  letter,  the  venue  may  be 
changed  into  that  county  in  which  the  letter  was  written'. 

m  Delany  v.  Jones,  4  Esp.  N.  P.  C.  p  Pinkncy  v.  Collins,  i  T.  R.  571. 

igi.  (J  Freeman  v.  Norris,  3  T.  K.  306.  E, 

11  IVrDoogall    V.    ClarUlge,    1    Camp.  of  Kerry  r.  Thorley,  B.  R.  M.  49 

N., F.  C.  qG/.  Ld.  Ellcuborough  C.J,  G.  3.  MS.  S.  P- 

o  Hurt's  Case,  Tiin.  12  Adu.  Hawk,  r  Metcaifv.  Markham,  3  T.  R.  659# 

book  1.  c.  73.  8.  5. 
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According  to  the  usual  form  of  the  declaration  in  thisf 
Action,  after  the  prefatory  averments  which  the  circumstances 
of  the  case  may  render  necessary  as  inducement  to  the  actipn, 
the  plaintiff'  states,  "  that  the  defendant  falsely  and  mali- 
•ciously  wrote  and  published  (4)  of  and  concerning  (5)  the 
plaintiff  a  false,  &c.  libel,  which  libel  is  according  to  the 
tenor  and  effect  following :"  the  libel  is  then  set  forth  in  heec 
verboy  accompanied,  however,  with  the  necessary  innuendos, 
in  order  to  illustrate  and  explain  the  tendency  and  bearing- 
of  the  libel,  and  to  give  it  its  force  and  application ;  and  iu 
this  part  of  the  declaration  care  must  be  taken,  that  the  libel 
be  so  set  forth,  as  to  agree  with  that  produced  in  evidence. 
If  the  nature  of  the  case  requires  it,  several  counts  are  added^ 
stating  the  case  with  variations,  according  to  the  discretion  of 
the  pleader.  The  declaration  then  concludes  with  the  da- 
mage, either  general,  which  the  law  supposes  to  have  been 
sustained,  or  special,  which  the  party  has  actually  sustained, 
in  consequence  of  the  publication  of  the  libel. 

The  words  of  the  libel  ought  to  be  stated  on  the  record,  in 
order  that  the  defendant  may,  if  he  thinks  fit,  demur,  and 
bring  before  the  court  the  question  whether  they  amount  to 
a  libel.  Hence  it  is  not  sufficient  to  declare  that  the  de- 
fendant published  a  libel  concerning  the  plaintiff  in  his  trade, 
purporting  that  his  beer  was  of  bad  quality,  and  sold  by  de- 
ficient measure ;  the  libel  itself  ought  to  be  set  out.  And 
such  declaration  is  bad  on  general  demurrer*. 

If  the  libel  be  written  in  a  foreign  language,  the  original 
should  first  be  set  forth  in  the  declaration,  and  then  the  trans- 
lation ^ 

0/  the  Pleadings* 

The  general  issue  in  this  action  is,  not  guilty.     * 

If  the  matter  of  the  libel  be  true,  the  defendant  may** 

•  Wood  V.  Brown,  6  Taunt.  169.  t  Zenobio  y.  Axtell,  6  T.  R .  163. 


(4)  Although  the  publication  of  the  libel  must  be  stated  in  the 
declaration,  vet  it  will  be  sufficient  to  state  such  matter  as  amounts 
to  a  publication,  without  using  the  formal  word  published,  Bald- 
win V.  ElphinstoH)  2  Bl.  R,  1037. 

(5)  Judgment  was  arrested  after  verdict,.  T>ecause  it  was  not  laid 
that  the  libel  was  "  of  or  concerning  plaintiff,'*  in  Lowfield  v. 
Bancroft  and  another,  Str.  934,  and  in  R.  v.  Marsden,  4  Maule 
•ndSelwyn,  1 64, 
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plead  it  in  justification  (6) ;  but  in  such  justification,  if  there 
oe  any  thing  specific  in  the  subject,  issuable  facts  ought  to 
be  stated,  am  not  general  charged  of  misconduct ;  for  where 
a  libel  charged  an  attorney  with  gross  negligence,  falsehood^ 
prevarication,  and  excessive  bills  of  costs  in  the  business 
which  he  had  conducted  for  the  defendant;  it  was  holden% 
that  a  plea  in  justification  repeating  the  same  general  charges, 
without  specifying  the  particular  acts  of  misconduct  was 
bad,  upon  demurrer;  ana  that  it  was  incumbent  on  the  de- 
fendant, who  must  be  taken  to  know  the  particular  acts  of 

a  Holmes,  Gent,  one  &c.,  v.  Catctby,  1  Taunt.  543. 


(6)  The  only  authorities  of  which  1  am  aware,  for  this  position^ 
are  the  dicta  c£  Hobart,  C.  J.  in  Lake  v.  Hatton,  Hob»  Rep,  25^.9 
and  of  Holt,  C.  J.  in  an  anonymous  case,  1 1  Mod*  <^. ;  but  the 
position  is  warranted  by  the  opinion  of  the  profession,  and  the  prac* 
tice  at  the  present  day.  See  J* Anson  v.  Stuart,  t  T«  R.  750. 
And  in  the  case  of  Plunkett,  solicitor^general  of-  Ireland,  v«  Cob* 
bett,  tried  before  Lord  Ellenborough,  C.  J.  Middx.  Sittings,  26th 
May,  1804,  (which  was  an  action  on  the  case  for  a  libel » to  which  the 
defendant  had  pleaded  N.  G.)  it  was  observed,  by  Lord  £llen<* 
borough,  C.  J.  in  his  direction  to  the  jury,  that  <*  in  case  the  libel 
had  been  true^  it  would  have  been  open  to  the  defendant  to  have  juS" 
tified  it  on  the  recotd^  It  is  worthy  of  remark,  however,  that 
though  this  doctrine  is  now  taken  for  certain,  yet  it  was  not  consi- 
dered as  settled  even  so  late  as  the  year  1735 :  for  in  the  King  v* 
Roberts,  B.  R.  M.  T.  8  G.  2.  MSS.  on  a  motion  for  an  iuforma* 
tion  against  the  defendant  for  a  libel.  Lord  Hardwicke,  C.  J.  thus 
expressed  himself:  *'  It  is  said,  that  if  an  action  were  brought,  the 
fact,  if  true,  might  be  justified  ;  but  I  think  that  is  a  mistake;  such 
a  thing  was  never  thought  of  in  the  case  of  Harman  v.  Delaney. 
£•  4  Ueo.  2.  (Str.  898.)  I  never  heard  such  a  justification  in  an 
action  for  a  libel  even  hinted  at.  The  law  is  too  careful  in  dis- 
countenancing such  practices.  All  the  favour  that  I  know  truth 
affords  in  such  a  case  is,  that  it  may  be  shewn  in  mitigation  of  da- 
mages tit  cffi  action f  and  of  the  fine  upon  an  indictment  or  an  in* 
formation.'* 

InformtUion  against  defendant  for  publishing  a  Itbel  against 
Mr.  Swinton,  of  Wadham  College,  Oxon,  accusing  him  of  sodo* 
mitical  practices.  Lee,  C.  J.  rejected  evidence  oftered  of  de* 
fendcmt's  reasons  for  the  accusation,  viz*  that  the  supposed  pathic 
had  informed  him  of  them^  sayings  that  the  only  question  wa8> 
whether  defendant  was  guilty  of  puLlishiog  the  libel.  It  had  been 
always  holden,  that  the  truth  of  a  libel  could  not  be  given  in  evi« 
dence  by  way  of  justification ;  because,  if  the  person  charged  with 
any  crime  is  guilty,  he  ought  to  be  proceeded  against  in  a  legal 
course,  and  not  reflected  upon  in  such  a  maimen    Bull.  N«  P.  9* 
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fhisebniiuci;,  to  disclose  them.  It  is  tittt  anv  bdr  to  the  action^ 
that  the  plaintiff  has  been  in  the  habit  of  libelling  the  defend** 
ant' ;  although  it  may  operate  in  mitigation  of  the  damages. 

To  this  action  the  defendant  may  plead  the  statute  of  li- 
mitations^, that  is,  **  that  the  cause  of  action  did  not  accrue 
at  any  time  within  six  years  next  before  the  conmiencement 
of  the  plaintiff's  action.'* 


II  [^  0/  the  Evidence^ 

IThe  libel  must  be  produced,  and,  before  it  is  read,  it  must 
be  proved  that  it  was  published  by  the  defendant  The  mode 
of  publication  may  be  proved  in  order  to  enhance  the  da-^ 
mages. 

If  it  be  proved,  that  the  libel  was  bought  in  the  shop  of  a 
bookseller"^,  of  a  ]>erson  acting  in  the  shop  as  the  servant  of  the 
bookseller,  this  will  be  prima  facie  evidence  of  a  publication 
by  the  bookseller,  inasmuch  as  he  has  the  profits  of  the  shop^ 
and  is  therefore  answerable  for  the  consequences. 

If  the  libel  be  in  a  foreign  language,  in  which  case,  as  it 
has  already  been  observed^  the  libel  must  be  set  forth  in  the 
declaration,  both  in  the  original  language,  and  in  ah  English 
translation,  further  proof  will  be  necessary  (7). 

In  an  action  for  a  libel*,  after  the  libel,  on  which  the  ac- 
tion was  brought,  had  been  read,  the  plaintiff's  counsel  of- 

k  Finncrty  ▼. Tipper,  9  Camp.  N.  P.  C.    z  R.  ▼.  Almou,  5  Burr.  2686. 

^6.  a  Lee  t.  Huiod,  Pcake*i  M.  P.  C.  166. 

y  81  Jac.  I.e.  16. 


(t)  In  the  case  of  the  R.  v.  Peltier,  which. was  an  infonnation 
against  defendant  for  a  libel  on  Napoleon  Buonaparte,  the  evidence 
on  the  part  of  the  prosecution  was  as  follows :  1 .  A  witness  proved# 
that  he  had  purchased  sevei-al  copies  of  the  book,  containing  the 
I  libel  in  question,  of  a  certain  bookseller,  which   copies  he  had 

'  Inarked  at  the  time.     9.  The  bookseller  proved  that  defendant 

was  the  publisher  of  the  book,  and  employed  him  to  dispose  of 
the  copies  on  his  account,  and  that  he  nad  accounted  for  them, 
d.  An  interpreter  was  then  called^  who  swore  that  he  understood  the 
French  language,  and  that  the  translation  was  correct.  The  tn« 
terpreter  then  read  the  whole  of  that  which  was  charged  to  be  a  libel 
in  the  original^  and  then  the  translation  was  read  by  the  clerk  at 
Miii  Prius> 
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fered  in  evidence  other  libels  written  by  the  defendant  Thi« 
having  been  objected  to,  on  the  ground  that  the  plaintiff 
could  not  give  in  evidence  anything  which  would  of  itself 
constitute  a  ground  for  a  distinct  action  ;  Lord  Kenyon,  C.  J. 
said,  he  thought  that  the  evidence  was  admissible,  and  com* 
pared  it  to  actions  for  slander,  in  which  evidence  of  other 
words,  besides  those  stated  in  the  declaration  were  usually 
received  [to  shew  the  malice  of  the  defendant  (8).] 

In  an  action  on  the  case  for  publishing  a  libel  against  the 
defendant  in  a  paper  entitled  the  Weekly  Political  Register^, 
a  witness  was  called,- who  proved  that  he  had  purchased  one 
'  of  the  papers  containing  the  libel  in  question  before  the 
action  was  brought;  he  was  then  proceeding  to  prove  that 
he  had  purchased  another  copy  of  the  same  paper  after  the 
action  was  brought.  This  was  objected  to,  on  the  part  of 
the  defendant,  on  the  ground  that  the  publication  of  the  last- 
mentioned  copy  might  become  the  subject  of  a  future  action, 
and,  therefore,  that  it  ought  not  to  be  given  in  evidence  to 
increase  the  damages  in  this  action.    But  Lord  Ellenbo- 

b  PliinkeU  ▼.  Cubbett,  before  Ld.  EUenborongb,  Middx.  Sitting,  96tb  May, 

1S04>  MSS. 


(8)  Charlter  v.  Barret,  Peake's  N.  P.  C.  22.  So  in  Rustel 
V.  Macquister,  Middx.  Sittings  after  H.  T.  1807i  I  Camp.  N.  P.C. 
49.  n.  the  plaintiff,  having  proved  the  words  laid  in  the  declara- 
tion, offered  evidence  of  other  actionable  words  spoken  by  the  de- 
fendant afterwards ;  this  being  objected  to  on  the  ground  that  these 
latter  words  might  become  the  subject  of  a  future  action,  Ld.  El- 
-lenborough  overruled  the  objection,  observing,  that  evidence  might 
be  given  of  any  words  as  well  as  any  act  of  the  defendant  to  shew 
quo  animo  he  spoke  the  words  which  were  the  subject  of  the  action. 
Still,  however,  it  would  be  the  duty  of  the  judge  to  tell  the  jury, 
that  they  must  give  damages  for  those  words  only»  which  were  the 
subject  of  the  action.  So  per  Sir  J.  Mansfield,  in  Finnerty  v. 
Tipper,  Sittings  after  H.  T.  49  G.  3.  *'  In  actions  for  words,  it  has 
been  allowed  to  give  evidence  of  words  subsequently  spoken,  for 
the  purpose  of  shewing  that  the  original  words  were  spoken  mali- 
ciously and  to  injure:*'  but  see  Mead  v.  Daubigny,  Peake's 
N.  P.  C.  125.,  where,  in  an  action  for  slander,  Lord  Kenyon,  C.  J. 
confined  this  doctrine  to  words  not  actionable  an  themselves ;  ad- 
mitting, however,  that  such  words  might  be  given  in  evidence, 
although  it  appeared  they  were  not  spoken  to  the  same  person^ 
to  whom  the  slander  was  alleged  in  the  declaration  to  have  been 
spoken.  N.  This  distinction  was  exploded  by  Lord  Ellenborough 
in  the  preceding  case  of  Rustel  v.  Macquister,  who  observed  that 
it  was  not  founded  upon  any  principle.  1 
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rough,  C.  J.  was  of  opinion,  that  although  it  was  not  admis- 
sible for  the  purpose  of  aggravating  the  damages,  yet  it  was 
evidence  to  shew  that  the  paper  was  circulated  deliberately. 
But  in  Finnerty  v.  Tipper',  Sir  J.  Mansfield  ruled,  that  the 
plaintiff  could  not  giye  in  evidence  other  subsequent  libels 
published  concerning  him  by  the  defendant,  unless  they  di- 
rectly referred  to  the  libel  set  forth  in  the  declaration. 

It  is  not  competent  to  a  defendant  charged  with  having 
published  a  libel,  to  prove  that  a  paper  similar  to  that  for 
the  publication  of  which  he  fe  prosecuted,  was  published  on 
a  former  occasion  by  other  persons,  who  have  never  been 
prosecuted  for  it^. 

Proof  that  the  libel  was  contained  in  a  letter*  directed  to 
the  plaintiff,  and  delivered  into  the  plaintiff's  hands,  is  not 
sufficient  proof  of  publication  to  maintain  an  action  (9). 

There  having  been  in  a  libellous  letter  a  reference  to  a 
newspaper^;  as  the  authority  upon  which  th^  libel  was 
founoecf,  it  was  holden,  that  the  newspaper  referred  to  might 
be  given  in  evidence  on  the  general  issue,  in  mitigation  of 
damages. 

Plaintiff  declared  as  proprietor  and  editor  of  a  newspaper'; 
it  was  proved,  that  plaintiff  was  proprietor,  but  that  his 
servant  was  editor;  this  was  holden  to  be  a  fatal  variance.    - 

The  proceedings  against  the  printers,  publishers,  and  pro- 
prietors of  newspapers,  either  civilly  or  criminally  (10},  for 

c  2  Camp.  N.  ?•  C  7<2.  Hornbrook,  Deron  Sumin.  AssiEes, 

d  R.  V.  Holt  5  T.  R.  436.  1 8 1 2.  M.  S. 

c  Phillips  V.  Jansen,  s  Esp.  N.  P.  C  f  IVIull<*t  v.  HuUon,  4  Eap.  N.  P.  C. 

625.  per   Kenyoii,  C  J.    S.  P.  ad-  248.  Elleoboroagh,  C.  J. 

mitted   by    Chambre,  J.   in   R.   v.  g  Herioi  v.  Stuart,  1  Esp.  N.P.C.437. 


(9)  The  same  point  was  admitted  in  Hick*s  case,  in  the  Star 
Chamber,  Hob.  215.  But  an  indictment  or  information  may  be 
sustained  in  this  case,  because  such  letter  heino^  a  provocation  to  a 
challenge  and  breach  of  peace,  is  considered  as  a  misdemeanor. 
Per  Chambre,  J.  in  R.  v.  Hornbrook,  Devon  Summer  Assizes, 
IBR,  who  there  said  **  It  is  not  necessary  to  constitute  a  publi* 
catioii  in  a  criminal  prosecution  to  shew  that  it  has  been  published 
to  the  world.  Jt  is  sufRrieiit  if  it  is  sent  to  the  party  libelled,  its 
criminality  depending  upon  its  tendency  to  provoke  the  party  li- 
belled to  a  breach  of  tlie  peace." 

(10)  The  proprietor  of  a  newspaper  is  answerable  criminally  as 
well  as  civilly  for  the  acts  of  his  servants,  in  the  publication  of  a 
libel,  although  it  can  be  shewn,  that  such  publication  was  v^ithout 

he  privity  of  the  proprietor.    R.  v.  Walter,  3  Esp.  N.  P.  C.  21. 
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any  libel  contained  in  such  paper  are  much  facilitated  bv  a 
late  statute,  viz.  38  6. 3<  c.  78.  by  which  it  is  enacted  \  that 
no  person  shall  print  or  publish  any  newspaper,  until  an  alTw 
davit  (or  afBrmation,  in  case  of  a  quaker)  shall  have  been  de- 
livered at  the  stamp-ofRce,  setting  forth  ^  the  real  and  true 
names,  additions,  descriptions,  and  places  of  abode,  of  the 
printer,  publisher,  and  of  all  the  proprietors,  if  they  do  not 
exceed  two,  exclusively  of  printer  and  publisher;  if  they 
do,  then  of  two  such  proprietors,  exclusively  of  printer  and 
publisher,  specifying  tne  amount  of  shares,  the  true  descrip- 
tion of  the  building  wherein  such  paper  is  intended  to  be 
printed,  and  the  title  of  such  paper,  if  the  proprietors  exceed 
two^,  then  two  whose  proportional  shares  in  the  property 
shall  not  be  less  than  the  proportional  share  of  any  other  pro^ 
prietor,  exclusively  of  prmter  and  publisher,  shall  be  named 
and  described  in  the  affidavit  or  affirmation.  This  affidavit 
or  affirmation  must  be  renewed  as  often  as  printer,  ipc.  shall 
change  their  abode,  or  printing-office,  or  as  often  as  coromis* 
sioners  for  stamp  duties  shall  required  It  must  be  signed  by 
the  parties  making  it"*,  and  taken  by  a  commissioner,  or  person 
specially  appointed  by  commissioners.  It  must  be  sworn  by 
all  the  parties',  if  they  do  not  exceed  four;  if  they  do,  then 
by  four,  who  shall  give  notice  to  the  other  parties  not  swear^^ 
ing,  under  a  penalty  of  60/.  Such  affidavits  or  qffirmaiiofu 
shall  bejiled^^  and  thesame^  or  certified  copies  thereof,  shall, 
in  all  proceedings,  civil  and  criminal,  touching  any  newspaper 
therein  mentioned,  he  received  as  conclusive  evidence  of  tlie 
truth  of  the  matters  contained  in  such  -affidavit  against  the 
persons  swearing,  and  againjst  proprietors  named  but  not 
sworn  (11),  unless  such  persons  shall  have  delivered  to  the 

n  S.  I.  in  8.  $■ 

i  S.  9.  n  S.  (5. 

k  S.  3.  o  S.  g. 
1  8.4. 


(11)  Before  this  statute,  it  had  been  holden,  in  the  case  of  R. 
v.  Topham,  H.  31  G.  3.  B.  R.  4  T.  R.  126.,  where  the  defendant 
was  indicted  for  having  published  in  a  newspaper  a  libel  reflecting 
on  tlie  memory  of  a  dead  person,  that  evidence  that  the  paper  had 
been  sold  at  the  office  of  the  defendant,  that  the  defendant,  as  pro- 
prietor of  the  paper,  had  given  a  bond  to  the  stamp-office,  pursuant 
to  Stat.  29  G.  3.  c.  50.  s.  10.  for  securing  the  duties  on  tlie  ad- 
vertisements, and  that  he  had  from  time  to  time  applied  to  the 
stamp-office,  respecting  the  duties  on  the  paper,  was  evidence  to  be 
left  to  the  jury,  to  shew  that  the  defendant  was  the  publisher. 
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eommiMionerSy  previously  to  the  date  of  the  newspaper  in 
question,  an  affidavit  or  affirmation  of  their  having  ceased  to 
be  printers,  &c.  of  such  paper;  and  bv  the  11th  section  it  is 
enacted,  that  after  such  affidavit  shall  be  produced  in  evi- 
dence against  the  persons  signing  the  same,  &c.,  and  after  a 
newspaper  shall  be  produced  in  evidence,  entituled  in  the 
same  manner  as  the  newspaper  mentioned  in  such  affidavit ; 
and  wherein  the  name  of  the  printer  and  publisher,  and  place 
of  printing,  shall  be  the  same,  it  shall  not  be  necessary  for  the 
plaintiff,  informant,  or-  prosecutor,  or  person  seeking  to  re- 
cover any  of  the  penalties  given  bv  this  act,  to  prove  that  the 
newspaper,  to  which  su^h  trial  relates,  was  purchased  at  any 
house,  &c.  belonging  to  or  occupied  by  the  defendants  or 
their  servants,  &c,  or  where  they  usually  carry  on  the  bu* 
siness  of  printing  or  publishing  such  paper,  or  where  the 
same  is  usually  sold* 

The  affidavit,  together  with  the  production  of  a  news- 
paperj^  corresponding  in  every  respect  with  the  description 
of  it  in  the  affidavit',  is  not  only  evidence  of  the  publication 
of  such  paper  by  the  parties  named,  but  is  also  evidence  of 
its  publication  in  the  county  where  the  printing  of  it  is  de- 
scrioed  to  be. 

By  the  13th  section,  certified  copies  of  such  affidavits,  Sec. 
shall  be  delivered  by  commissioners,  of  proper  officer,  on 
payment  of  Is.  A  copy  of  such  affidavit,  &c.  certified  to 
DC  a  true  copy,  under  the  hand  of  commissioners  or  proper 
officer,  shall,  on  the  proof  of  hand-writing  only,  without 
proving  the  person  signing  to  be  a  commissioner  or  officer, 
be  proof  of  the  swearing,  or  affirmation  and  contents,  and 
that  it  has  beeni  sworn  or  affirmed  according  to  the  statute. 
Every  printer  or  publisher  must',  within  six  days  after  pub- 
lication, deliver  a  copy  of  his  paper,  signed  by  himself  or 
his  publisher,  with  his  name  ana  place  of  abode,  to  com- 
missioner or  other  officer,  and  any  person  may  apply  for  and 
shall  obtain  the  same  at  any  time  within  two  years  from  the 
day  of  publication,  (on  giving  surety  to  return  it)  for  the 
purpose  of  producing  it  in  evidence  in  any  proceeding  civil 
or  criminal. 

It  was  observed  in  the  preceding  section,  that  where  the 
defendant  contends  that  the  libel  is  true,  he  must  justify  on 
record ;  but  where  the  facts  to  be  proved  on  the  part  of  the 
defendant   do    not  constitute  a  complete  justification,   as 

p  R.  ▼.  Hart,  lo  Cast,  94.    See  alio      q  S.  17.  but  m«  R.  t.  Wliite,  ub.aup. 
R.  T.  White,  9  Camp.  N.  P.  C.  too. 
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where  they  shew  a  ground  of  suspicion  not  amounting  to 
•  actual  proof  of  the  plaintiff's   guilt,  such  facts   may  be 
given  in  evidence,  on  the  general  issue,  in  mitigation  of  da- 
mages' (12). 

Doubts  having  arisen,  whether,  on  the  trial  of  an  indict- 
ment or  information  for  a  libel,  upon  the  plea  of  not  guilty, 
-  it  was  competent  to  the  jury  to  give  their  verdict  upon  the 
whole  matter  in  issue,  it  was  by  stat.  32  Geo.  3.  c.  60.  enacted 
and  declared,  that  the  jury  may  give  a  general  verdict  of 
guilty  or  not  guilty  upon  the  whole  matter  put  in  issue,  and 
shall  not  be  required  or  directed  by  the  court  to  find  the  de- 
fendant guilty,  merely  on  the  proof  of  the  publication,  and 
of  the  sense  ascribed  to  the  same  in  the  indictment  or  infor- 
mation: provided*,  that  the  court  shall  give  their  opinion  and 
direction  to  the  jury  on  the  matter  in  issue,  as  in  other  cri- 
minal cases ;  and  provided  also*,  that  the  jury  may,  in  their 
discretion,  find  a  special  verdict,  and  also"  that  the  defendants, 
if  found  guilty,  may  move  in  arrest  of  judgment  as  before  the 
passing  this  act. 


r  Knobel  v.  Fuller,  Peake'^s  £▼.  287. 

Ed.  9* 
s  S.  3. 

t  S.  3. 
u  S.  4. 

• 

(12)  So  in  Sir  John  Earner  v.  Merle,  before  Loril  Ellenborough, 
which  was  an  action  for  words  of  insolvency,  the  defendant  was 
permitted  to  prove  that  at  the  time  there  were  romours  in  circula- 
tion that  the  plaintiff's  acceptances  were  dishonoured,  And  in  a 
case  before  Le  Blanc,  J.  at  Worcester,  that  learned  judge  received 
evidence  under  the  general  issue,  that  the  plaintiff  had  been  guilty 
of  attempts  to  commie  the  crime  which  the  defendant  had  im- 
puted to  him.  2  Camp.  N.  P.  C.  253,  254.  So  in  the  case  of 
the  E.  of  Leicester  v.  Walter,  2  Camp.  N.  P.  C.  251.  the  de- 
fendant was  permitted  to  prove,  under  the  general  issue,  in  miti« 
gation  of  damages,  that  before  and  at  the  time  of  the  publication 
of  the  libel,  the  plaintiff  was  generally  suspected  to  be  guilty  of 
the  crime  thereby  imputed  to  him,  and  tluit  on  account  of  "this 
suspicion,  his  relations  and  acquaintance  had  ceased  to  associate 
with  him. 


(    998    ) 
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MALICIOUS  PROSECUTION. 

L  Of  the  Action  on  the  Case  for  a  Malicious  Prose^ 
cution^  and  in  what  Cases  such  Action  may  be 
maintained. 

H.  Of  the  Declaration — Defence — Evidence, 


J.  Of  the  Action  on  the  Case  for  a  Malicious  Prosecu^ 
iion^  and  in  wliat  Cases  such  Action^masf  be 
maintained. 

A  K  action  oa  the  case  lies  against  any  person  who  mali- 
ciously, and  without  probable  cause,  prosecutes  another, 
whereby  the  party  prosecuted  sustains  an  injury,  either  in 
person,  property,  or  reputation. 

The  action  on  the  case  for  a  malicious  prosecution,  bears  a 
strong  analogy  to  the  old,  and  now  obsolete,  action  for  a  con- 
spiracy; hence,  it  is  frequently  termed  an  action  on  th^  case 
in  the  nature  of  a  conspiracy  \  But  the  grounds  of  the  old 
action  for  conspiracy  are  narrow  and  confined,  when  com- 
pared with  those  on  which  the  action  on  the  case  for  mali- 
cious prosecution  is  foundol. 

The  action  for  a  conspiracy  having  been  framed  according 
to  the  precise  terms  of  a  writ  in  the  register,  whose  limits 
it  does  not  presume  to  transgress,  lies  only  in  cases  where 
two  or  more  persons  maliciously  conspire  to  indict  any  per- 
son falsely  of  treason  or  felony^,  who  is  afterwards  latrfuUy 
acquitted.  The  action  on  the  case  for  a  malicious  prosecu- 
tion varies  its  form  as  the  circumstances  of  each  particular  . 
grievance  may  require.    Whatever  engines  of  ttie  law  malice 

«  Marah  T.  Vangban  aod  anothter,  Cro.  Treby,   C.  J.  thai  a   conspiracy  lica 

Klix.  701.    Millar.  Mills,  Cro.  Car.  only  for  procuring  another  to  be  in« 

«39.  dict^  for  treason  or  feloHjfi  where  life 

h  See  the  opinions  of  Holt,  G.  J.  and  waa  in  danger.    Ld.  Raym.  379- 

TOL.  IK  Z 
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may  employ  to  compass  its  evil  designs  against  innocent  and 
unofTending  persons,  whether  in  the  shape  of  indictment  or 
information*,  which  charge  a  party  with  crimes  injurious  to 
his  fame  and  reputation,  and  tend  to  deprive  him  of  his  liber- 
ty ;  or  whether  such  malice  is  evinced  by  malicious  arrests, 
or  by  exhibiting  groundless  accusations  merely  with  a  view 
to  occasion  expense**  to  the  party,  who  is  under  the  necessity 
of  defending  himself  against  them,  this  action  on  the  case 
affords  an  adequate  remedy  to  the  party  injured.  It  may  be 
brought  against  one  only ' ;  and  where  it  is  brought  against  two 
or  more  defendants,  although  a  conspiracy  be  alleged  in  the 
declaration,  and  a  verdict  be  found  for  all  the  defendants 
except  one,  yet  plaintiff  will  be  entitled  to  Judgment^  On 
the  contrary,  the  action  for  a  conspiracy  must  be  brought 
against  two  persons  at  the  leasts,  because  the  gist  of  the 
action  is  the  conspiracy;  and  if  one  only  be  found  guilty  \ 
or  if  all  except  one  are  discharged  by  matter  of  law^  the 
action  fails.  And  to  maintain  an  action  for  a  conspiracy,  the 
party  indicted  must  have  been  acquitted  upon  a  good  indict- 
ment* by  verdict,  for  such  is  the  language  of  the  writ, 
"  legitimo  modo  acquietatus^*  or  "  lawfully  acquitted,"  which 
imports  such  an  acquittal  of  the  crime  charg^ed  as  will  entitle 
the  party  to  plead  auterfoits  acquit^  in  case  he  be  afterwards 
prosecuted  for  the  same  crimed  But  in  an  action  on  the 
case  for  a  malicious  prosecution,  it  is  not  necessary  that  tlie 
plaintiff  should  allege  or  prove  such  an  acquittal;  for  it 
may  be  brought  under  circumstances  which  preclude  the 
possibility  of  such  an  acquittal ;  as,  1st,  where  a  bill  of  in- 
dictment has  been  preferred  and  returned  ignoramus*, 
adly.  Where  the  indictment  has  been  preferred  coram  non 
judice^.  And  lastly,  where  the  party  has  been  acquitted  on 
a  defect  in  the  indictment  ^ 

Formerly,  indeed,  it  was  supposed,  that  an  acquittal  on 
the  ground  of  the  insufficiency  of  the  indictment  was  a 
material  objection,  where  the  subject  matter  of  the  indict- 
ment did  not  affect  the  reputation  of  the  party  accused,  and 
lie  had  not  been  imprisoned,  because  scandal  and  imprison- 
ment were  at  that  time  considered  as  the  only  kinds  of 

c  Moor  ▼.  Sbntter,  9  Show.  895.  i  lb.  in  notft. 

d  Jonet  ▼.  GwynD,  Gilb.  R.  185.  10  k  Bro.  Conspiracie,  pi.  93. 

MikI.  148.924.  I  Gilb.  199. 

c  Millg  V,  Mills,  Cro.  Cur.  239.  m  Payn  v.  Porter,  Ci*o.  Jmc.  490.  Agv* 

f  Price  V.  Crofts,  Rftym.  iho.  Pollard  s  Floll.  R.  I8S. 

V.  Brans  and  otbera,  9  Show.  50.  See  n  1  Rol.  Abr.  1 19.  pi.  9. 

also  Subley  v.  Mott,  1  Wils.  910.  o  Jones  ▼.  Gwynn, Gitb.  185.  Widst  t% 

%  V,ti.  B.  s6o.  4to.  ed.  1755 .  Feulham,  4  T.  R.  947. 
S  98  Am.  19.  cited  in  F.  M.  B.  960. 
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damage  for  which  this  action  would  lie.  But  it  having 
been  decided  in  the  case  of  Savile  v,  Roberts',  that  the  ex- 
pefise  incurred  by  a  groundlesis  prosecution,  without  scandal 
or  imprisonment  of  the  party  accused,  was  sufficient  to 
Bupport  this  action  where  the-  indictment  was  good,  t/uoad 
the  damage ;  it  was  shortly  afterwards  holden,  in  a  case  • 
where  the  subject  matter  of  the  indictment  did  not  aifect 
the  reputation  of  the  plaintiff,  and  where  the  only  damage 
which  the  plaintiff  had  sustained  was  the  expense  attend- 
ing the  prosecution^  that  this  action  might  be  maintained, 
although  the  plaintiff  had  been  prosecuted  on  an  insuificient 
indictipent 

The  decision  of  Savile  v.  Roberts*  has  been  confirmed  by 
the  case  of  Smithy.  Hixon,  Str.  977.  more  fully  reported  in 
Ca.  Temp.  Hard w.  64.  where  it  was  adjudged,  that  a  hus- 
band alone  might  maintain  an  action  for  the  malicipus  pro* 
fiecution  of  his  wife,  the  expenses  of  which  had  been  defrayed 
by  the  husband.  The  case  of  Jones  v.  Gwynn  was  recog* 
nized  in  Chambers  v.  Robinson,  Str.  691.  and  in  Wicks  v. 
Fentham,  4  T.  R.  247.  where  it  was.  hotden,  that  this  action 
would  lie,  although  plaintiff  bad  been  acquitted  on  a  defect 
in  the  indictfQent^  the  subject  maitisr  of  which  4i4  POt  effect 
his  reputation. 

The  grounds  of  the  action  for  a  malicious  prosecution  are 
the  malice  of  the  defendant,  either  express  (1)  or  implied  % 

P  Sall^  19.  Caith.4l6.  Ld.  RBym.374,    q  Jones  f.  Gwynn,  Gilb.  185.  10  Mod. 
8.  C.  148.  SI4. 

r  Pupcel  ▼.  Af  tcnamarB,  9  East,  96 1 . 

(1)  If  the  indictment  be  found  by  the  gmnd  jury,  the  plaintiff 
must  prove  expcess  malice*  per  Hoit,  C.  J.  Lord  Kayp).  381. 
unless  the  facts  lie  within  the  knowledge  of  defendant  ParrpU 
V.  Fishwick)  BulU  N.  P.  14.;  but  in  a  fuller  note  of  thiscaset 
<)  East,  369.  n.  (b)  it  appears  that  this  pQsittQn  is  h«rdly  warranted^ 
The  case  was  this:  in  an  aption  for  maliciously  ii)dicting  th^ 
plaintiff  for  perjury,  where  the  indictment  was  found,  and  the 
plaintiff  acquitted  by  verdict*  L^  Mansfield*  in  summing  up* 
«aid,  it  was  not  neisessary  to  proi^e  express  malice,  for  if  it  appeared 
that  there  was  na  probable  cauMCy  that  was  suf^cient  to  prove  an 
implied  malice,  which  was  all  that  )vas  ixecessary  to  be  proved  to 
/support  this  action.  For,  in  this  case,  all  the  facts  lay  in  the 
defendant's  own  knowledge,  and  if  there  were  the  least  foun- 
dation for  the  prosecution,  it  was  in  his  power,  and  incumbent  on 
him*  to  prove  it^  Verdict  for  plaintiff,  50/.  damages.  N.  Thie  in- 
dictment was  for  perjury  committed  pn  the  trial  of  an  action  for 
use  and  occupation*  brought  by  the  defendant  against  the  plaintifi''s 
piaster. 

'*  Where  a  person  is  acquitted  by  a  jury,  malice  need  not  br 

z3 
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want  of  probable  xause*  (2),  and  an  injury  sustained  by  the 
plaintiff,  by  reason  of  the  malicious  prosecution,  either  in 
his  person  by  imprisonment,  his  reputation  by  the  scandal, 
or  in  his  property  by  the  expense*  If  the  plaintiff  cannot 
prove  any  such  injury,  he  cannot  maintain  the  action*. 

By  analogy  to  the  action  for  a  malicious  prosecution", 
the  law  in  modern  times  has  permitted  an  action  to  be  main* 
tained  for  maliciously  arresting  or  holding  a  party  to  bail, 
either  where  there  is  not  any  debt  due,  or  where  the  party 
is  held  to  bail  for  a  larger  sum  than  is  really  due. 

As  in  the  analagous  action  for  a  malicious  prosecution  it 
must  appear  that  the  prosecution  is  determined ',  so  in  the 
action  for  a  malicious  arrest  it  must  be  stated  in  the  declara* 

•  Fanner  v.  Parling,  4  Burr.  1974.  x  Parker  ▼.  Langley,  Gilb.  R.  163.  AdL. 
t  Byne  r. Moore,  5  Tannt.  ]87.  judged  on  special  demurrer. 

•  Admitted  in  Goslin  ▼•  Wilcock,  2 
Wila.  aos.  per  Ld. Camden,  C-  J. 


proved  at  first,  on  the  part  of  the  plaintiff',  but  it  is  incumbent  01^ 
the  defendant  to  shew,  on  the  other  side,  that  there  was  a  probable 
cause ;  but  where  the  indictment  is  quashed,  it  is  necessary  for  the 
plaintiff' to  prove  express  malice.*'  Per  Burnett^  J.  in  Hunter  v* 
French,  Willes,  520. 

In  Lilwal  v.  Small  man,  Hereford  Summer  Assizes,  1753.  MSS* 
which  was  an  action  for  maliciously  indicting  plaintiff  for  stealing 
a  shovel,  value  lid.;  it  was  objected  that  express  malice  had  not 
been  proved.  Foster,  J.  overruled  the  objection,  observing,  that 
where  the  indictment  is  for  felony,  defendant  cannot  object  that  ex* 
press  malice  is  not  proved ;  but  on  indictments  for  misdemeanora^ 
evidence  of  express  malice  must  be  given. 

(2)  In  Incledon  v.  Berry,  Devonshire  Summ.  Ass.  1805,  in  an 
action  for  maliciously  indicting  plaintiff  for  perjury.  Lens,  Ser|« 
for  the  plaintiff,  having  proved  express  mafice,  contended,  that  it 
was  not  necessary  for  him  to  proceed  any  further,  and  that  it  la^ 
on  the  defendant  to  shew  probable  cause  for  having  instituted  the 
prosecution  ;  but  Le  Blanc,  J.  ruled,  that  some  evidence  (thongh 
slight^vidence  would  be  sufficient)  must  be  given  on  ike  part  of  tn€ 
plaintiff  o?  yfEMt  of  probable  cause,  before  the  defendant  couid  be 
called  upon  for  his  defence. 

*^  The  question  of  probable  cause  is  a  mixed  proposition  of  law 
and  fact.  Whether  the  circumstances  alleged  to  shew  it  probable 
or  not  probable  are  true,  and  existed,  is  a  matter  of  fact ;  but  whe* 
ther,  supposing  them  true,  they  amount  ^o  a  probable  cause,  is  a 
question  of  law.'*  Pet*  Lord  Mansfield,  C.  J.  and  Lord  Loughbo* 
rough,  C.  J.  in  Sutton  v.  Johnstone^  I  T»  R«  5-45»  See  post.  Gold* 
log  V,  Crowle,  p.  lOOU 
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tion,thatthe  first  action  has  been  determined.  This  allegation 
must  also  be  proved^  and  it  is  not  sufficient  for  this  purpose 
to  put  in  a  judge's  order  to  stay  proceedings  on  payment  of 
costs  and  to  prove  that  the  costs  were  paid  accordmglyJ^  (3). 

To  support  this  action,  malice,  and  that  the  arrest  was 
without  probable  cause,  must  be  alleged  and  proved.  The 
mere  not  proceeding  in  an  action  is  not  evidence  of  itself 
alone  sufficient  to  support  this  action*. 

A.,  to  whom'  a  sum  of  money  was  owing  from  B.*,  sued 
out  a  writ  against  B.  for  the  purpose  of  holding  him  to  bail; 
before  the  writ  was  served,  JB.  went  to  the  house  of  A.  and 
paid  the  debt,  but  A.  did  not  immediately  after  such  pay- 
ment countermand  the  writ,  in  consequence  of  which  fi, 
was  arrested  and  kept  in  prison  for  several  hours;  B.  there- 
upon brought  an  action  against  A.,  alleging,  that  after  pay- 
ment of  the  debt  it  became  the  duty  of  A.  to  have  counter- 
manded the  writ,  and  that  he  had  wrongfully  neglected  so 
to  do,  by  reason  whereof  he  was  arrested ;  it  was  holden,  that 
the  action  would  not  lie;  Eyre,  C.  J,  observing,  that  the 
plaintiff  ought  to  have  inquired  at  the  time  when  he  paid 
the  debt,  whether  any  writ  had  been  sued  out,  and  offering 
to  pay  whatever  costs  were  incurred  thereby,  to  have  re- 
quested a  countermand,  which  he  might  take  to  the  sheriff. 
And  Heath,  J.  said,  **  This  action  is  founded  on  mere  non- 
feasance, and  no  case  or  precedent  has  been  cited  to  shew, 
that  such  an  action  was  ever  maintained.  A 11  the  cases  of  ar- 
rest and  holding  to  bail  without  cause,  are  founded  on  malice." 

In  like  manner  it  has  been  holden^,  that  evidence  of  suing 
out  a  writ  and  arresting  a  party  thereon,  after  the  debt  has 
been  discharged  and  a  receipt  given,  will  not  be  sufficient  to 
maintain  an  action  of  this  kind  in  a' case  where  actual  malice 
was  not  proved,  and  the  facts  of  the  case  precluded  any  in- 
ference of  malice. 

An  action  on  the  case  may  be  maintained  for  maliciously 
impleading  and  causing  the  plaintiff  to  be  excommunicated 


y  1  Esp.  N.  P.  C.  80. 

I  Sinclair  v.  £ldred,  4  Taunt.  7. 


a  Scheibel  t.  Fairbain,  1  Bos.  St  Pal. 

388. 
b  Gibson  v.  Cbaters,  9  Bos.  &  Pul.  1 39* 


(3)  So  to  prove  that  a  commission  of  bankrupt  has  been  duly 
superseded^  it  is  not  sufficient  to  prove  an  order  signed  by  th^ 
Chancellor  directing  it  to  be  superseded,  the  writ  of  supersedeas 
under  the  great  seal  ought  to  be  prodaced.  Poynton  v.  Forster, 
3  Camp.  N.  P.  C.  58*  See  farther  on  this  point,  Burton  v.  Hey- 
urood,  post,  p.  1003.        ' 
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iu  the  Ecclesiastical  Court*,  whereby  he  was  taken  upon  afl 
excotn.  cap.  and  imprisoned,  until  he  procured  himself  to  b0 
absolved. 

The  plaintiff  declared',  that  the  defendant  had  sued  out  a 
fi.  fa.  upoii  adjudgment  given  against  the  plaintiff  for  the  de-» 
fendant,  in  an  action  of  trespass,  under  which  the  sheriff  took 
goods  of  the  plaintiff  to  the  value  of  the  damage,  and  returned 
that  the  goods^  remained  in  his  hands  for  want  of  purchasers^ 
and  that  the  defendant,  well  knowing  this,  to  the  intent  to  Vex 
the  plaintiff,  sued  out  another^f •  /a.  under  which  the  sheriff 
levied  the  money  on  other  goods  of  the  plaintiff,  and  paid  it 
over  to  the  defendant.  After  not  guilty  pleaded,  and  verdict 
for  plaintiff,  it  was  holden,  on  motion  m  arrest  of  judgment j 
that  the  action  was  maintainable  $  Hobart,  C.  J.  (who  de- 
livered the  opinion  of  the  court)  observing,  that  the  plaintiff 
was  twice  vexed  wilfully  by  the  defeiidant,  who  had  lirst  one 
execution  inchoate,  which  he  ought  to  have  completed,  fcnouM 
ing  it^  and  not  to  have  taken  another;  for  else  he  might  take 
twenty  executions. 

So  ^n  action  will  lie  for  falsely  and  maliciously  suing  out 
£l  commission  of  bankruptcy  against  the  plaintiff*,  which  was 
aftenyards  superseded  (4) ;  ana  in  such  action  it  cannot  be  ob- 
jected, at  least  after  verdict,  that  it  is  not  averred  in  the  decla- 
ration^ that  the  plaintiff  had  not  at  any  time  committed  an 
act  pf  bankruptcy.  To  prove  that  the  commission  has  been 
superseded  the  writ  of  supersedeas  under  the  great  seal  must 
be  produced^ 

But  an  action  will  not  lie  against  a  person  <  exhibiting  an 
information  for  ii^tention  to  land  goods  without  paying  duty, 
if  tl^e  goods  are  cqndemned  by  the  sub-commissioners, 
though  the  commissioners  qf  appeal  reverse  the  condemnation. 

Where  a  iustib'e  of  the  peace  maliciously  grants  a  warrant 
against  another^;  without  any  infprmation,  upon  a  supposed 
charge  of  felony,  the  remedy  against  the  justice  is  by  an  ac^ 
tion  of  trespass  vi  et  arvliis,  and  not  by  action  on  the  case  (6)4 

t  Hocking  t.  M atthewf,  i  Ventr.  86.       f  Poyntpq  r.  Fatter,  3  Canip.  N.  P.  C. 
d  Waterer  r.  Freemae,  Hob.  805,  s6^.        58. 

1  Brownl.  i«  '    g  Reynold*  t.  Kennedy,  1  Will.  839« 

«  Chapman  t.  Pickeragill,  9  WiU.  14s.        9U  error  from  Ireland. 

h  Morgan  v.  Hughes,  9  T.  R.  235. 


i  1        I         — ^—.M.— ^— i— I— — ^-^— i— .—— ^i^JiJ. 


(4)  For  i^nother  remedy  m  this  case»  see  Smith  v.  Broomhead, 
ant^fP.S23i« 

(5)  *^  Where  the  immediate  act  of  imprisopn^ent  proceeds  from 
the  defendant^  the  aptiqn  must  b^  trespass^  and  trespass  only ;  bat 
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A.  It  captaia  in  the  nayy»  was  accused  by  his  commander  in 
thief  of  neglect  of  duty,  disobedience  of  orders,  &c.  A.  hav- 
ing been  tried  by  a  court  martial,  was  honourably  acquitted; 
after  which  he  brought  an  action  in  the  Court  of  Exchequer, 
against  his  commander,  for  a  malicious  prosecution.  A  ver- 
dict having  been  found  for  the  plaintiff,  a  motion  was  made  in 
arrest  of  judgment,  which,  after  a  very  elaborate  discussion 
was  refused*;  but  the  defendant  afterwards  brought  a  writ  of 
error  in  the  Exchequer  Chamber,  where  the  judgment  of  the 
Court  of  Exchequer  was  reversed^  This  reversal  was  after- 
wards affirmed  in  the  House  of  Lords^ 

An  action  will  not  lie  to  recover  damages"  sustained  by  the 
plaintiff  in  defending  a  vexatious  ejectment  brought  against 
him  by  the  defendant,  in  which  the  nominal  plaintifl^  has  been 
non-prossed  (6), 


II.  O/*  the  Declaration — Defence — Evidence. 

The  declaration  must  state  all  the  material  circumstances 
attending  the  malicious  prosecution,  and  how  it  tvas  disposed 
of";  because,  until  that  be  determined,  it  cannot  be  known 
whether  the  prosecution  were  malicious  or  not®,  and  this  ab- 
surdity might  follow,  that  plaintif!*  might  recover  in  the  ac- 
tion, and  yet  be  afterwards  convicted  on  the  original  prosecu- 
tion (7). 

Care  must  be  taken  in  framing  the  declaration,  so  as  to 
avoid  any  objection  being  raised  on  the  ground  of  a  variance. 
For  where  in  the  declaration  it  was  stated,  that  the  trial  and 

\  Sntton  V.  Johnstone,  1  T.  R.  501.  n  Arnndell  T.Tregono,  Yelr.  1 16. 

k  lb.  5S0.  o  Lewis  ▼.  F«rrell,  Str.  1 1 4.  Parker  ▼• 
1   1  Bro.  F.  C.  76.  TomUn's  Ed.  Langley,  Gilb.  R.  i63. 

m  Parton  ▼.  Honnor,  1  Bos.  &PuI.  205. 


where  the  act  of  imprisonment  by  one  person  is  in  consequence  of 
information  from  another,  there  an  action  upon  the  case  ia  the 
proper  remedy,  because  the  injury  is  sustained  in  consequence  of 
the  wrongful  act  of  that  other."     Per  Ashhurst,  J.   S.  C. 

(6)  Under  what  circumstances  an  action  will  lie  for  a  malicious 
and  vexatious  suity  see  notes  on  Co.  Litt.  1 6 1,  a.  (4)  IV.  and  Mar- 
tin v.  Lincoln,  M.  27  Car.  2.  C.  B.  Ball.  N.  P.  13. 

(7)  The  want  of  this  averment  is  cured  by  verdict.  Skinner  v. 
Gunton,  1  Saund.  298.  because  it  will  be  presumed,  that  it  has 
been  proved  at  the  triaU  Per  Denison,  J«  in  Pauton  v.  Marshall^ 
B.  K.  M.  28  G.  2.  MSS. 
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the  acquittal  both  took  place  **  in  the  court  of  our  lord  tte 
king,  before  the  king  liimself ;"  and  upon  the  production  of 
the  record  in  evidence,  it  appeared,  that  the  trial  was  before 
the  chief  justice,  at  nisi  prius,  and  that  the  acquittal  was  by 
the  judgment  of  the  court  in  bank,  the  variance  was  holden 
to  be  fatal ^  But  where  the  allegation  was,  "  that  the  plain- 
tiff, by  a  jury  of  the  county  of  ■■■     ,  was  duly  and  in 

a  lawful  manner  acquitted, '  and  by  the  record  it  appeared^ 
**  that  the  jury  found  the  plamtift'  not  guilty^  and  upon  that 
verdict  the  judgment  of  the  court  was,  that  the  plaintiff 
should  go  thereof  acquitted;'*  it  was  holden  sufficient,  by 
construing  the  words  reddendo  singula  singulis,  that  the  plain- 
tiff was  duly  acquitted  by  the  jury ;  that  is,  found  not  guilty 
of  the  facts,  and  in  a  lawful  manner  acqriitted ;  that  is,  by  the 
judgment  of  acquittal  pronounced  by  the  courts 

If  it  appear  on  the  face  of  the  declaration,  that  the  court  in 
which  the  indictment  was  tried  had  authority  to  hear  and  de« 
termine  upon  it,  it  is  sufficient;  and  there  is  not  any  neces- 
sity for  copying  exactly  the  style  of  the  record;  but  if  the 
declaration  describe  a  court  of  incompetent  authority,  it  is 
bad.  This  distinction  may  be  illustrated  by  the  following 
case:  the  declaration  stated  plaintiff  to  have  been  indicted  at 
the  general  quarter  sessions',  and  by  the  record  it  appeared^ 
that  he  bad  been  indicted  at  the  general  sessions;  the  word 
quarter  was  rejected  as  surplusage,  because  plaititiff  had  been 
indicted  for  an  offence  cognizable  at  the  general  sessions;  but 
if  the  offence  had  been  cognizable  only  at  the  quarter  sessions^ 
the  declaration  would  have  been  bad. 

So  where  it  was  stated  in  the  declaration*  that  the  plaintiff 
had  been  indicted  as  a  common  barretor  before  certain  jus- 
tices, ad  felonias,  &c.  nee  non  ad  pacem  conservandam  assig- 
nat:  and  defendant  having  demanded  oyer  of  the  indictment, 
it  was  certified  to  have  been  taken  before  certain  justices  ad 

{>acem  conservandam  assignat;  it  was  holden  that  the  action 
ay,  on  the  ground  that  the  justices  mentioned  in  the  indict- 
ment,  were  not  justices  of  another  nature  or  power  than  those 
which  were  mentioned  in  the  declaration;  both  were  justices 
of  the  peace,  and  such  as  had  power  to  receive  such  manner 
of  indictment.  It  was  admitted,  however,  if  the  declaration 
had  mentioned  justices  of  assize,  and  the  certificate  had  been 
of  a  thing  taken  before  Justices  of  gaol  delivery,  the  variance 
would  have  been  fatal,  for  they  are  distinct  in  power. 

p  Woodford  v.  Ashley,  1 1  East,  509.      r  Basby  ▼.  Watson,  s  Bl.  lOSO. 
q  Hunter  t.  Frencbj  Willesi  517.  f  Barnes  t.  Constantine,  YeJr.  4&« 
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Defence* 

The  usual  defence  to  this  action  is,  that  the  defendant  bad 
reasonable  or  probable  grounds  of  suspicion  against  the  plain- 
tiif.  It  is  not  necessary,  that  these  grounds  should  be  legal 
grounds ;  for  if  it  can  be  inferred^  from  the  circumstances  of 
the  case,  that  the  defendant  was  not  actuated  by  any  impro- 
per motives,  but  an  honest  desire  to  bring  a  supposed  offender 
to  justice,  it  will  be  a  sufficient  answer  to  this  action' ;  be*- 
cause  such  circumstances  tend  to  disprove  that  which  is  of 
the  essence  of  the  action,  viz.  the  malice  of  the  defendant  in 
preferring  the  charge.  Formerly,  it  was  usual  for  the  defend- 
ant to  plead  a  justification  of  this  kind,  specially;  but  the 
modem  practice  is,  to  give  it  in  evidence  under  the  general 
issue. 

If  the  plaintiff  prove  malice",  yet  if  the  defendant  shew 
a  probable  cause,  he  shall  have  a  verdict,  and  the  judge,  not 
the  jury,  is  to  determine  whether  he  had  a  probable  cause ; 
and,  therefore,  >vhere  the  plaintiff*  having  brought  an  action 
against  the  defendant  for  a  malicious  prosecution  for  perjury, 
obtained  a  verdict ;  upon  a  motion  tor  a  new  trial  the  court 
set  it  aside,  {it  appearing  upon  the  report  of  the  judge  that 
there  was  a  probable  cause)  not  as  a  verdict  against  evidence, 
but  as  a  verdict  against  law. 

This  is  an  action  on  the  case,  and  consequently  if  it  be  not 
brought  within  six  years  next  after  the  cause  of  action,  the 
statute  of  limitations*  may  be  pleaded  in  bar. 

Evidence. 

The  plaintiff  must  produce  an  examined  copy  of  the  record 
of  the  indictment,  and  where  there  has  been  a  verdict  of  not 
guilty,  of  the  acquittal. 

Among  the  orders  and  directions  to  be  observed  by  justices 
of  the  peace  at  the  sessions  in  the  Old  Bailey,  26  Ch.  2.  p(re« 
fixed  to  Kelyng*s  Report  of  Crown  Cases,  ed.  1708,  is  the 
following  order,  viz. 

"  That  no  copies  of  any  indictment  for  felony  be  given 
without  special  oraer,  upon  motion  made  in  open  court  at 
the  general  gaol  delivery ;  for  that  the  late  frequency  of  ac- 
tions against  prosecutors,  which  cannot  be  without  copies 

t  Coxe  y.  Wirrall,  Cro.  Jac.  193.  x  91  Jac.  1,  c.  16. 

«  Goldingr  ▼.  Crowlc,  M.  95  G.  9. 6.  R. 
BulL  N*.  P.  U.  Sajr.  R.  1.  S.  C, 
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of  the  indictments,  deterreth  people  from  prosecuting  for  the 
king  upon  just  occasions  (8). 

In  Evans  v.  Philips,  Monmouth  Sum.  Ass.  1763.  MSS. 
Adams,  Baron  (who  nad  been  recorder  of  London  for  several 
years),  said,  that  in  all  cases  of  indictments  for  misdemeanor^ 
the  party  is  entitled  to  a  copy  of  the  record ;  but  in  cases 
of  indictment  for  felony^  he  should  look  upon  the  copy  as  a 
surreptitious  record,  and  not  pay  any  regard  to  it,  unless  the 
judge  had  been  applied  to,  and  had  ordered  a  copy. 

This  case,  however,  was  overruled  in  Le^tt  v.  Tollervey, 
14  East,  302,  where  it  wad  holden,  that  the  record  of  the 
indictment  for  felony  or  a  true  copy  must  be  received  in  evi- 
dence, although  it  does  not  appear,  that  the  officer  producing 
the  record,  or  giving  the  copy,  had  any  authority  from  the 
court,  or  any  fiat  from  the  attorney-general  for  that  purpose. 

The  distinction  between  felony  and  misdemeanor  was  taken 
by  Lord  Mansfield,  C.  J.  in  IMrorrison  v.  Kelly,  B.  R.  Middx* 
Sittings  after  Tri^.  T,  2  Geo.  3.  1  Bl.  R.  385.  That  was  an 
Siction  for  a  malicious  prosecution,  in  indicting  plaintiif  for 
keeping  a  disorderly  house.  To  prove  the  fact,  the  clerk 
of  the  peace  for  the  Westminster  sessions  attended  with  the 
original  record  of  the  acquittal.  Norton  objected,  that  there 
ought  to  be  a  copy  of  the  record  granted  by  the  court  before 
which  the  acquittal  is  had,  in  order  to  ground  an  action  for 
a  malicious  prosecution.  But,  per  Lord  Mansfield,  although 
this  is  necessary  where  the  party  is  indicted  for  felony^  yet 
the  practice  is  otherwise  in  cases  of  misdemeanor. 

There  is  a  short  note  in  Strange's  Reports,  from  which  it 
appears  to  have  been  the  opinion  of  Lee,  C.  J.  that  if  the 
copy  of  the  indictment  has  been  granted  by  order  of  courts 
it  is  sufficient,  although  it  was  not  granted  to  the  plaintiif  in 
the  action  for  malicious  prosecution,  or  at  his  instance. 

The  plaintiif  and  another  were  indicted  at  the  Old  Bailey 
sessions  for  forgery'',  and  acquitted,  and  a  copy  of  the  in- 
dictment granted  to  the  other  only.  In  this  action,  which 
was  for  a  malicious  prosecution,   the  plaintiif  offered  the 

y  Jordan  r.  Lewii,  Str.  1139.    14  East,  305.  ■.  S.  C.  from  Mr.  Ford's  MS.    Sec 

also  Str.  656. 


(8)  ^'  If  A.  be  indicted  for  felony  and  acquitted,  and  he  is  de» 
•irous  of  bringing  an  action,  the  judge  \9\\\  not  permit  him  to  have 
a  copy  of  the  record,  if  there  was  probable  cause  for  the  indict* 
meat,  and  he  cannot  have  a  copy  without  leave.''  Per  Holt»  C.  J. 
Xsd.  Kaym.  953. 
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tbpj  in  evidence,  and  the  order  at  the  Old  Bailey  was  read 
by  way  of  objection.  But  the  chief  justice  (Lee)  said,  he 
t^ould  not  refuse  to  let  the  plaintiff  read  it  (the  copy  of  the 
indictment;)  for  an  order  was  not  necessary  to  make  it  eci- 
dence*^  nor  is  it  ever  produced  in  order  to  introduce  it.  So  the 
tcopy  of  the  indictment  was  read,  and  a  verdict  obtained  for 
the  plaintiff,  which  the  court  refused  to  set  aside« 

An  averment,  that  the  suit  is  wholly  ended  and  determined, 
is  evidenced  by  proof  of  the  rule  to  discontinue  upon  pay- 
ment of  costs,  ana  that  the  costs  were  taxed  and  paid*. 

This  action  cannot  be  maintained  without  proof  of  malice, 
either  express  or  implied.  Malice  may  be  implied  from  the 
want  of  probable  cause,  but  that  must  be  shewn  by  the 
plaintiff.  Proving  an  acquittal  for  want  of  prosecution, 
is  not  prima  facie  evidence  of  malice  to  support  this 
action. 

m 

In  an  action  for  a  malicious  prosecution  a^inst  the  de* 
fendant**  for  having  indicted  the  f)laintiff  of  perjury,  the 
proof  on  the  part  of  the  plaintiff  (m  addition  to  the  formal 
proof  of  the  record  of  acquittal)  was,  that  after  the  indict- 
ment found  was  ready  for  trial,  the  prosecutor  (the  present 
defendant)  was  called,  and  did  not  appear;  on  which  the 
verdict  of  acquittal  passed.  Ld.  EUenborOugh,  C.  J.  thought 
thut  this  was  not  sufficient  to  support  the  action,  without 
evidence  of  express  malice,  or  at  least  of  circumstances 
ei'incing  such  entire  want  of  probable  cause,  whence  malice 
was  to  be  presumed,  and  therefore  he  nonsuited  the  plain- 
tiff. The  court  of  B.  R.  afterwards  concurred  in  opinion 
with  the  C.  J.  N.  The  indictment  assigned  the  perjury  on 
an  affidavit  made  by  the  plaintiff  swearing  to  words  ut- 
tered by  the  defeadahU 

It  must  appear  that  the  plaintiff  v\ras  acquitted  upon  the 
prosecution%  before  the  action  was  brought;  but  the  day  of 
the  acquittal  is  not  material.  Hence,  where  it  was  stated  in 
the  declaration,  under  a  sciUcet,  that  the  acquittal  took 
place  on  the  jnorrow  of  the  Holy  Trinity,  (which  allega- 
tion was  not  accompanied  with  a  prout  patet  per  recordum) 
and  by  the  record  when  produced  in  evidence,  it  appeared 
that  it  took  place  on  Tuesday  next  after  Easter  Term;  the 
latter  day  having  been  before  action  brought,  the  variance  was 
holden  to   be  immaterial,    on  the   ground   that   the   day 

m  hegkii  ▼.  ToUervey,  14  East,  309.  b  Purcell  ▼.  Macnamara,9  East,  36 1. 

S.  P.    See  alto  Stockfleth   v.    De  c  Purcell  v.  Macuamara,  9  East,  157. 

Tastet,  4  Camp.  J^ .  P.  C.  10.  in  which  Pope  ▼.  Foster,  4  T.  R.  sgcf. 

m  BrUtow  ▼.  Heywood,  1  Stark.  N.  P.  waa  overruled.    See  also  Woodfor4 

p*  48*  4  Cimp.  N.  P.  C.  914. 8.  C.  ▼.  Ashley,  s  Camp.  N.  P.  C.  194. 
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mentioned  in  the  declaration  was  not  alleged  as  part  of  the 
description  of  the  record  of  acquittal  (9). 

In  an  action  on  the  case  for  a  malicious  prosecution^ 
where  there  was  not  any  person  present  at  the  time  When 
the  supposed  felony  was  committed,  except  defendant's 
wife;  Holt,  C.  J.  allowed  the  evidence  of  the  wife,  given  at 
the  trial  of  the  indictment,  as  good  evidence  to  prove  a  fe- 
lony having  been  committed. 

In  an  action  on  the  case  for  maliciously  indicting  plaintiff 
and  others  for  a  conspiracy**,  the  counsel  for  the  plaintiff 
called  one  of  the  grand  jury,  before  whom  the  bill  of  indict- 
ment had  been  preferred,  and  found  a  true  bill,  to  prove  that 
the  defendant  was  the  prosecutor  of  the  indictment  Gar- 
row,  for  the  defendant,  objected  to  his  being  examined,  ob- 
serving, that  the  grand  juryman  could  collect  this  circum- 
stance of  defendant's  having  been  the  prosecutor,  from  the 
testimony  only  which  had  been  produced  before  him  in  his 
character  of  grand  juryman,  and  which  by  his  oath  he  was 
bound  not  to  disclose;  but  Kenyon,  C.  J.  thought  that  the 
question  of  "who  was  prosecutor  of  the  indictment?"  was 
a  question  of  fact,  the  aisclosure  of  which  did  not  infringe 
upon  the  grand  juryman's  oath,  and  therefore  permitted  him 
to  be  examined  as  to  that  point 

Case  for  malicious  prosecution  of  an  indictment^,  where- 
of (as  was  alleged)  plaintiff  was  legitimo  modo  acquietatus: 
upon  the  trial  it  appeared,  that  he  was  acquitted  no  other- 
wise than  by  an  entry  of  a  nolle  prosequi.  Per  cur.  **  This 
evidence  does  not  support  th6  declaration ;  for  the  nolle  prose^ 
qui  is  a  discharge  as  to  the  indictment^  but  it  is  not  an  ac- 
quittal of  the  crime. 

c  Johnson  T.  Browning,  6M(»d.  216.       e  Goddard  v.  Smitb,  Salk.  81.  6  Mod. 
d  Sykes,  gent,  one,   dec.   ▼.  Dunbar,        26 1.  S. C. 

Middlesex  sittings   after  M.  T.  40 

G. 3.  Kenyon,  C.J.  MSS. 


(9)  **  There  are  two  sorts  of  allegations ;  the  one  of  matter  of 
substance,  which  must  be  substantially  proved ;  the  other  of  de- 
scription, which  must  be  literally  provtd."  Per  Ld.  Ellenboroufi^h, 
C.  J.  S.  C.  **'  Where  the  day  laid  is  made  part  of  the  description 
of  the  instrument  referred  to,  which  instrument  is  necessary  to  be 
proved,  the  day  laid  must  be  proved  as  part  of  that  instrument. 
But  where  the  day  laid  is  not  material  in  itself,  and  need  not  have 
been  proved  as  laid,  supposing  the  proof  to  have  been  by  paroU 
if  the  fact  proved  will  support  the  declaration,  I  see  no  ground 
for  any  distinction  between  making  such  proof  by  matter  of  record 
or  by  paroU'*    Per  Lawrence,  J,  S.  C.  9  East,  i63. 


(     lOOi    ) 


CHAP.  XXVIII. 
MANDAMUS, 


I.  Nature  of  the  Writ  of  Mandamus. — Manda^ 
mus  to  restore  or  admit  Persons  to  corporate 
Offices — Stat.  11  G.  J.  c.  4.  for  preventing 
Inconveniences  arising  for  Want  of  electing 
Mayors,  ifc.  on  the  Charter-day. 
XL  In  what  other  Cases  the  Court  will  grant  a  Man^ 

damus* 

III.  Where  not. 

IV.  Form  of  the  Writ. 
\.  Of  the  Return. 

VI.  OftheRemedjf,  wliere  theParty  to  whom  the  Writ 
of  Mandamus  is  directed^  does  not  make  any 
Return,  or  where  he  makes  an  insujfficient^  oat 
false  Return. 


I.  Nature  of  the  Writ  of  Mandamus. — Manda* 
mus  to  restore  or  admit  Persons  to  corporate 
Offices — Stat.  11  G.\.  c.  A,  for  preventing 
Inconveniences  arising  for  Want  of  electing 
Mayors,  Sfc.  on  the  Charter-day. 

The  writ  of  mandamus  is  a  prerogative  writ,  containing  a 
command,  in  the  king's  name,  and  issuing  from  the  court  of 
King's  Bench,  directed  to  persons,  corporations,  or  inferior 
courts  of  judicature  within  the  king's  dominions,  requiring 
them  to  doacertainspecificact,  asbeingthe  duty  of  their  office, 
character,  or  situation,  agreeably  to  right  and  justice. .  I'hi^ 
writ  affords  a  proper  remedy,  in  cases  where  the  party  has 
not  any  other  means  of  compelling  a  specific  pertormance. 
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The  object  of  the  writ  is  not  to  supersede  legal  remedi^0« 
but  only  to  supply  the  defect  of  thenu  The  only  proper 
ground  of  the  writ  is  a  defect  of  justice.  It  is  the  aosence 
or  want  of  a  specific  legal  remedy,  which  gives  tlie  court 
jurisdiction*.  There  must,  however,  be  a  specific  legal 
right*,  as  well  as  the  want  of  a  specific  legal  remedy,  in  order 
to  found  an  application  for  a  mandamus.  I'he  power  to  issue 
this  writ  belongs  exclusively  to  the  court  of  King*s  Bench, 
and  is  considered  as  one  of  the  flowers*  of  that  court;  but 
this  power  ought  to  be  exercised  with  great  caution,  as  a 
writ  of  error  does  not  lie  on  this  proceeding.  A  mandamus 
lies  either  to  restore  a  person  wrongfully  ousted,  or  to  ad-« 
mit  a  person  wrongfully  refused. 

A  mandamus  lies  to  restore  a  person  who  has  been  re- 
moved from  his  oftice  without  cause;  as  a  mayor,  bailift'*, 
alderman*,  burgess^  jurat*,  common  council-man**,  recorder*, 
town-clerk^  or  Serjeant^  Antiently,  in  thesecases,  the  writ  was 
termed  **  a  writ  of  restitution,"  and  appears  to  have  been  con- 
fined exclusively  to  offices  of  a  public  nature.  The  title 
**  mandamus,*'  is  not  found  in  the  old  abridgments.  By  an 
extension  of  the  antient  writ  of  restitution,  a  remedy  has 
been  provided  for  persons  who  have  been  duly  elected  to 
offices,  although  they  never  had  possession.  Hence  a  man- 
damus lies  to  admity  as  well  as  to  restore,  a  person  to  his 
office,  as  a  mayor,  alderman**,  town-clerk%  &;c.  (1 ). 

«  Vw  Lord  Ellenboyouipb,  C.J.  Bristol  f  Clerk's  case,  Cro,  Jnc.  506.    Sec  also 

Dock  Curopanj,  M.  5S  O-  3.  MS.        5  Mod.  957* 

See  also  tbe  opinion  of  Bullor,  J.  in  g  Anon,  i  Lev.  148. 

R.  V.  M.  of  StaiTord,  3  T.  R.  6S9.  b  s  Ro).  Abr.  tit.  Restitution,  pi.  f . 

b  Prr  Lord  £llenboroiigb,  G.  J.  R,  ▼.  i  lb.  pi.  6. 

Arcbbisbop  of  Canterbury,  8  £a8t,  k  Pasch.  9  Car.  said  to  have  been  ad^ 

8I9.  jwdprcd.    See  Sty.  457. 

c  Popb.  176.  I   2  Rol.  Abr.  tit.  restitution,  p1.7« 

d  3  Rol.  Abr.  tit.  Restitution,  pi.  4.  m  Com  pig.  Mandamus  (A.) 

e  Sbuttlcwortb  v.  Corporation  of  Lin-  u  Awdley  t.  Joye,  Popb,  176, 

coin,  2  Balstr.  iss.    Taylor^s  case, 

Popb.  J33.  S.  P. 


(1)  The  admission  under  the  mandaraus  gives  no  right,  but  only 
a  legal  possession,  to  enable  the  party  to  assert  his  right,  if  he  has 
any.  Hence,  non/uit  electvs  has  been  holden  not  to  be  a  good  re- 
turn to  a  mandamus,,  to  swear  in  a  church-warden ;  (R.  v.  White, 
M.  1 1  Geo.  1.  cited  by  Straiige,  Arg.  Str.  894,  5.)  because  it  is  di- 
rected only  to  a  ministerial  officer,  who  is  to  do  his  duty,  and  no  in- 
convenience can  follow ;  for  if  the  party  has  a  right,  he  ought  to  be 
admitted ;  if  he  has  not,  the  admission  will  do  him  no  good.  Wher- 
ever the  officer  in  but  ministerial,  he  is  to  execute  his  {lart,  let  the 
consequence  be  what  it  will.  K.  v.  Simpson,  M •  U  Geo.  ib,   Th^t 
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By  the  common  law,  upon  the  death  of  a  mayor,  or  other 
chief  magistrate  of  boroughs  or  corporations  within  the 
year,  the  court  of  King's  Bench  was  authorized  to  grant  a 
mandamus  immediately  to  fill  up  the  vacancy,  thus  occa- 
sioned by  the  act  of  God  and  an  ordinary  contingency*;  but, 
upon  an  omission  to  elect  at  the  charter-day,  or  to  do  such 
acts  as  were  by  the  charter  required  to  be  done  at  certain 
times,  in  order  to  complete  the  election,  or  upon  the  removal 
of  an  officer  unduly  chosen,  the  court  had  not  any  power  to 
compel  an  election,  or  the  performance  of  such  acts  as  were 
necessary  to  complete  an  election,  before  the  day  came  round 
again;  for,  to  compel  the  corporation  to  proceed  to  an  election 
at  another  day,  would  not  be  enforcing  obedience  to  the  king's 
charter,  but  to  authorize  them  to  act  in  opposition  to  it.  The 
omission  to  elect  might  be  owing  to  the  contrivance  of  the 
person  who  ought  to  hold  the  court,  or  to  preside  in  the 
assembly  where  the  election  was  to  be  made ;  or  it  might  be 
the  effect  of  pure  accident;  in  either  case,  the  inconvenience 
was  the  same;  a  forfeiture  of  the  charter  might  be  incurred, 
and  the  corporation  dissolved,  in  consequence  of  such  omis* 
sion'.  To  remedy  the  mischiefs  which  might  thus  arise,  it 
was  enacted,  by  stat.  11  Geo,  1.  c.  4,  that  if  no  election  should 
be  made  of  the  mayor,  bailiff,  or  other  chief  officer  of  any 
city,  borough,  or  town  corporate  in  England,  Wales,  and 
Berwick-upon-Tweed,  upon  the  day,  or  within  the  time  ap- 

Kinted  by  the  charter  or  usage,  or  if  such  election  having 
en  made,  should  aflerwards  become  void,  whether  such 
omission,  or  avoidance  should  happen  through  the  default  of 
the  officer,  &c.,  or  by  any  apcident,  or  other  means^  the  cor- 
poration should  not  be  thereby  dissolved,  but  might  meet  at 
the  town-hall,  or  other  usual  place  of  meeting,  on  the  day 
after,  between  the  hours  of  ten  in  the  morning  and  two  in 
the  afternoon  (^),  and  proceed  to  an  election ;  and  in  case  the 

o  See  9  Mod.  1 29.  a  MjS.  note  by  Lord  Hardwicke,  C.  J* 

p  See  the  4:ase  of  the  CQrporation  of        in  K,  v.  PH8iuoi*e,  9  T.  R.  ^1.  H,  v* 
Banbury,  10  Mod.  346.  cited  from        Tregony,  8  Mod.  127. 


was  a  mandamus  to  the  Archdeacon  of  Colchester,  to  swear  Rodnej 
Fane  into  the  office  of  churchwarden.  Tiie  archdeacon  returned, 
that  before  the  coming  of  the  writ,  he  received  an  inhibition  from 
the  bishop ;  but  the  court  held  that  was  no  excuse,  and  that  a  mi« 
nisterial  officer  is  to  do  his  duty,  whether  the  act  would  be  of  my 
•  validity  or  not. 

(2)  "  I  think  the  time  is  not  essential ;  but  only  directory.     It 

was  appointed  to  prevent  surprise ;  and  if  the  election  be  fairlu 

'  carried  on,  though  at  a  different  hour,  5"et  such  election  is  good,  * 
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mayor,  or  other  person  who  ought  to  hold  the  court,  or  pre-^ 
side  at  the  assembly,  shall  be  absent,  the  nearest  in  place  or 
office,  having  a  right  to  vote,  shall  hold  the  court  and  preside. 
And  in  case^  no  election  shall  be  made  upon  the  day,  or 
within  the  time  appointed  by  the  charter  or  usage,  or  in  pur- 
suance of  the  foregoing  directions,  the  court  of  King's  Bench 
may  award  a  mandamus,  requiring  the  members  or  persons 
having  a  right  to  vote,  or  to  do  acts  necessary  to  be  done,  in 
order  to  an  election,  to  assemble  themselves  at  a  time  prefixed 
in  the  writ,  and  to  proceed  to  election,  and  to  do  the  requisite;^ 
acts,  or  to  signify  to  the  court  good  cause  to  the  contrary. 
In  cases'  where  the  mayor,  &c.  is  to  be  nominated,  elected, 
or  sworn,  at  a  court-leet,  or  other  court,  and  by  contrivance 
of  the  lord,  steward,  or  other  officer,  or  by  accident,  in  not 
holding  such  court,  no  due  nomination,  &c.  is  made,  the 
court  of  King's  Bench  may  award  a  mandamus,  requiring  the 
lord,  &c.  to  hold  such  court,  and  to  do  such  acts  as  are  ne- 
cessary for  such  nomination,  &c. 

Mayors',  &;c.  elected  in  pursuance  of  this  act,  are  to  take 
the  oaths  required  upon  admission,  before  the  officer  presid- 
ing at  such  election,  who  is  authorized  to  administer  them. 
But  the  election  will  not  be  validS  unless  as  great  a  pumber 
T)f  persons  are  present  at,  and  concur  in,  the  election,  as  would 
have  been  necessary  in  case  the  same  had  been  made  upon  the 
charter-day,  &c. 

Mayors*,  &c.  voluntarily  absenting  themselves  from,  or 
knowmgly  and  designedly  preventing  the  election  of  any 
other  mayor,  &c«  upon  the  charter-day,  &c.,  shall,  upon  con« 
viction,  suffer  six  months'  imprisonment,  and  be  for  ever  difr« 
ablad  from  taking  any  office.  Lastly,  the  persons''  to  whom 
the  mandamus  is  directed,  are  to  make  their  return  to  the 
first  writ. 

Such  are  the  enactments  and  provisions  of  the  stat  11  Geo. 
1.  c.  4.,  which,  as  it  is  a  remedial  law,  is  to  be  expounded  in 
the  most  liberal  sense  that  the  words  are  capable  of  (3). 


5. 


q  S.  S.  IS 

r  S.  9.  u  S.  6. 

•  8.  4.  X  S.  g. 


Per  Lord  Hardwicke,  Ch.  Ju,  in  R.  v.  Pole,  B.  R.  Trin.  7  and  8 
G.  2.  MS. 

(3)  **  This  being  a  remedial  law,  to  prevent  the  inconvenieBoes 
that  may  arise,  by  any  accident,  from  non-elections,  if  the  parlia* 
ment  uses  such  words  in  an  act  that  will  take  in  other  cases  withiik 
the  same  mischief,  the  court  ought  to  construe  such  kind  of  acts  as 
liberally  as  possible."  Per  Lord  Hardwicke*  Ck  J.«  ia  R.  v.  Poley 
«6.  flip* 
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Hence,  the  court  wiU  grant  a  mandamus  under  this  statute, 
to  compel  the  members  of  a  corporation  to  proceed  to  the 
election  of  a  mayor,  although  more  than  one  year,  e.  g.  three 
or  four  years,  have  elapsed,  since  a  regular  election^. 

The  statute  is  not  confined  to  annual  officers.  Hence; 
where  by  the  charter  it  was  directed,  that  upon  the  death, 
removal,  or  amotion  of  a  burgess,  it  should  be  lawful  for  the 
mayor  and  burgesses,  within  eight  days  next  following  the 
deaths  &c.  to  meet  and  nominate  an  inhabitant  of  the  borough 
to  be  a  burgess  during  life — the  eight  days  after  a  vacancy 
having  elapsed,  without  filling  up  the  same,  it  was  holden% 
that  although  the  burgesses  were  appointed  for  life,  yet  thft 
statute  authorized  the  court  to  grant  a  mandamus. 

In  like  manner  it  has  been  holden,  that  the  words  in  the 
first  section  of  the  statute,  "  no  election"  are  to  be  construed 
**  no  legal  election  ;'*  and  consequently  although  there  has 
been  an  election,  de  facto^  the  court  has  a  discretionary  power, 
upon  considering  all  the  circumstances  of  the  election,  to 
award  or  not  to  award  a  mandamus,  as  the  justice  of  the  case 
may  require*.  If  the  legality  of  the  election  de  facto^  be 
doubtful,  and  fit  to  be  tried  oy  information  in  nature  of  auo 
warranto^  the  court  will  not  award  a  mandamus^;  but  it  it 
appear  clearly  that  the  election  was  illegal,  or  a  merely  co- 
lourable and  void  election,  the  court  will  grant  a  mandamus^; 
for  is  such  case  it  would  be  nugatory  to  try  the  legality  of 
the  election  in  an  information  in  the  nature  of  quo  warranto. 
And  the  court  will  grant  a  mandamus,  not  only  for  the  head 
officer,  but  also  for  others  who  are  necessary  constituent 
parts  of  the  corporation'. 

In  the  following  case*  the  construction  of  the  foregoing 
statute  underwent  considerable  discussion.  Quo  warranto  to 
try  defendant  8  right  to  be  mayor  of  Grampound,  in  Cornwall. 

f  R.v.  Bitrf^cMiet  of  tbeBorougli  of  Or-  c  R.r.MAyororBowincy,a1ia8TiHtagel, 

ford,  M.  9G.  9.  MS.  Bull.  N.P.201.  H.sG  s.  MS  S.C. shortly  reported, 

34  MS   Seijcaot  Hill,  p.  ^63.  S  C.  Str.  lo03.     Bull.  N.  P.  jo I. cited  in 

there  said  by  the  court, that  the  Cor-  R.  v.  Bankeg,  3  Burr.  14.54.    Case  of 

poration  of  MacdesfiHd, Tr .  1 1  G.  I .  Aberyslwith,  Trin.  1 4 G.  2.J5lr.  1 1 57. 

WM  an  AKtliority  in  poiot.  Cnrpuratiou    of  Scarborough,  HU. 

M  R.  ▼•  Mayor  aud  Burgesiieaof  Tbet-  J6G.  9.  Str.  iitfo.     R  v.  Newsham, 

ford,  H  £a8t,  970.  Borough  of  Carniartheo,  E  28  G.  3. 

«  R.  ▼.  Newaham,  Say.  R.  911.  Bo-  Say.    91 1       R.  ▼.  Mayor  of  Caiu- 

rotiich  of  Carmarthen.  bridge,  H.  7  G.  3   4  Burr  3008. 

h  R.  r.  BaMkea,  U.  4  G.  3.  3  Burr,  d  Corporation   of  Scarborough,  Str. 

14S9.  Borough  of  Corfe  Castle.     R.  1180 

w.  Mayor  of  Colchester,  9»  G.  3.  e  R.  v.  Nance,  B.R.Trin.  u  and   15 

3  T.  R.  9^9-  ^-  2'  9IS. 

▼  OL.  II*  AX 
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Grampound  is  ft  borough  by  prescription ;  and  according  ho 
the  custom  of  the  place,  the  mayor  is  to  be  elected  on  a  par- 
ticular day,  and  to  be  sworn  into  his  office  by  the  steward,  at 
the  next  court  leet.    The  mayor  neglectmg  to  hold  an  as- 
sembly for  the  choice  of  a  new  mayor,  one  Pierce,  a  capital 
burgess,  and  the  next  presiding  officer,  together  with  the 
defendant  Nance,  held  an  assembly  the  day  following  for  that 
purpose.     And  two  capital  burgesses  being,  according  to  the 
custom  of  the  place,  to  be  named  by  the  capital  burgesses, 
out  of  which  the  commonalty  are  to  choose  one  to  be  mayor 
for  the  year  ensuing,  Nance  and  Pierce  put  each  other  in  no- 
mination; and  Nance  being  elected  by  the  commonalty.  Pierce 
in  a  few  days  afterwards  swore  him  in.    Upon  this  record 
there  were  several  issues  in  fact  joined,  which  were  tried  at 
the  assizes  in  Cornwall,  and  found  for  the  defendant    And 
to  the  point  of  swearing  before  Pierce,  there  was  a  demurrer; 
and  on  the  demurrer  the  single  question  was,  whether  upon 
the  Stat  11  G.  1.  cl  4.  the  right  of  swearing  the  new  mayor 
devolved  upon  the  presiding  officer,  as  well  as  holding  the 
assembly  for  his  election ;  because,  though  the  old  mayor 
had  been  guilty  of  a  default  at  the  customary  day,  yet  the 
lord  of  the  leet  had  not,  and  might,  for  aught  appears,  have 
sworn  in  the  new  mayor  at  the  proper  time.    Alter  the  case 
had  been  argued  several  times,  Lee,  C.  J.  delivered  the  reso* 
lution  of  the  court  thus :  "  We  are  all  of  opinion  that  the 
defendant  was  well  sworn.    In  this  statute  are  several  clauses 
making  provision  for  particular  cases.    The  first  gives  a  re- 
medy where  a  mayor  or  other  chief  officer  shall  not  be  chosen 
on  the  charter,  or  customary  day,  and  there  the  next  preside 
ing  officer  is  enabled  to  hokl  a  couit  the  day  following,  and 
to  do  alt  such  acts  for  completing  the  election  as  the  mayor 
or  other  chief  officer  ought  to  have  done  on  the  proper  day. 
The  next  empowers  this  court  to  grant  a  mandamus  where 
no  election  is  had  on  the  second  dav.    The  third  provides 
for  nominations,  elections,  and  swearmg,  to  be  had  in  courts 
leet    This  comprehends  two  cases ;  one,  where  the  nomina- 
tion, or  election,  is  to  be  out  of  the  leet,  and  is  properly  done 
on  the  charter  or  customary  day,  but  the  swearing  is  to  be 
at  the  leet ;  the  .other,  where  the  nomination  is  to  be  in  the 
leet,  and  then  the  whole  is  to  be  perfected  in  the  same  man- 
ner as  if  done  the  day  next  following  the  charter  or  customary 
day.    Here  is  no  provision  about  swearing  in  the  leet,  where 
the  nomination  and  election  are  to  be  out  of  it,  and  are  made 
by  a  devolution  to  the  next  officer,  after  the  regular  day* 
The  fourth  is  a  general  clause  relating  to  the  swearing,  and 
gives  the  person  entitled  to  hold  the  assembly  under  the  act,. 
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4Jie  power  to  swear  in  the  party  elected.  And  by  this  clause 
we  think  Pierce  was  well  authorized  to  swear  the  defendant, 
there  heing  nothing  in  the  statute  to  preserve  the  right  of  the 
leet,  where  the  mayor  is  to  be  elected  out  of  it,  and  is  elected 
after  the  charter  or  cq^tomary  tiipe.  It  has  been  objected, 
that  the  mayor,  on  the  proper  day,  could  not  have  sworn  in 
his  successor,  and  that  the  presiding  officer  is  only  entrusted 
with  the  power  of  the  mayor.  But  we  tljink  more  is  dele- 
gated to  him,  and  that  he  has  an  absolute  authority  to  com- 
plete the  election.  It  was  likewise  objected,  that  the  lord  of 
the  leet  ought  not  to  be  deprived  of  this  franchise  without 
jsome  fault  in  him.  To  which  it  may  be  answered,  that  if 
an  election  was  not  made  on  the  regular  day,  it  was  doubt- 
ful before  the  statute,  whether  it  could  be  made  afterwards ; 
and  as  this  arose  often  from  the  neglect  of  lords,  the  parlia- 
ment had  little  regard  to  this  franchise,  and  therefore  gave  a 
new  method  of  electing  and  swearing  officers,  by  which 
corporations  might  speedily  be  furnished  with  regular  ma- 
gistrates. Lastly,  it  was  objected,  that  the  swearing  was 
some  days  after  the  election.  But  this  is  not  material,  as  he 
was  sworn  before  he  entered  on  the  execution  of  his  office; 
find,  therefore^  on  this  point  judgment  was  given  for  thp 
defendant" 

The  last  objection  was  again  agitated  in  a  late  case  of  the 
King  V.  Courtenay^,  where  the  swearing  in  of  a  burgess  was 
more  than  two  years  after  his  election ;  but  the  court  held, 
that  where  the  person  elected  has  a  present  capacity  of 
being  sworn  in  at  the  time  of  his  election,  his  title  cannot 
be  impeached  on  the  ground  of  a  mere  omission  to  com- 
plete the  election  by  an  immediate  swearing  in;  thereby 
distinguishing  this  case  from  the  case  pf  R,  v.  Carter^,  ( whicK 
had  been  relied  on  in  the  argument)  where  the  court  held, 
upon  the  words  of  ihe  charter  incorporating  the  borough  of 
Portsmouth,  that  the  defendant,  who  had  been  elected  a  bur^ 
cess,  when  an  infant  under  six  years  of  age,  and  sworn  in  after 
He  had  attained  .his  age  of  ?1,  was  not  dul^  elected  (4).     I^ 

f  9  East,  346.  g  Cowp.  sso. 


(4)  The  queRtion,  wliether  an  infant  was  capable  4>f  exercising 
the  oflice  of  burj^ess,  was  discussed  in  R.  v.  White^  B.  R.  IVL 
7  G.  ^.  MS,  where  the  court  granted  an  information  on  this  ground 
f)u\y;  observing,  that  as  an  infant  could  only  bind  himself  for  ne- 
4:essaries,  it  would  be  very  strange  if  he  could  b.e  .entrusted  with  an^r 
j^ybUc  office,. 

A  A  ? 
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was  observed,  however,  by  Lord  Ellenborough  in  R.  v.  Cour* 
tenay,  that  the  neglect  to  be  sworn  in  for  a  great  length  of 
time,  as  above  20  years  after  election,  might  (as  in  the  case  of 
the  King  v.  Jordan**,)  be  deemed  a  waver  or  refusal  to  accept 
the  election  by  the  party  elected,  but  did  not  vitiate  the  elec- 
tion itself;  for  otherwise  the  question  of  waver  could  not 
have  arisen  in  that  case. 

Where  a  person  has  been  elected  mayor  of  a  corporation, 
who  is  disqualified  on  account  of  not  having  taken  the  sa« 
crament  within  one  year  next  before  the  election,  the  court, 
upon  receiving  competent  information  of  this  fact,  will  grant 
a  mandamus  to  the  electors  to  proceed  to  a  new  election, 
under  the  preceding  statute,  as  if  no  election  had  been 
made^. 

Art  election  completed  after  the  departure  of  the  presiding 
officer,  who  forms  an. integral  part  ot  the  elective  assembly, 
is  void''. 

-  An  assembly  was  regularly  convened  for  the  purpose  of 
nominating  and  electing  a  new  mayor,  over  Wiich  the  then 
mayor  presided.  He  declared  that  the  persons,  with  whom 
the  nomination  rested,  were  equally  divided,  and  consequently 
that  no  election  could  be  made ;  and  thereupon  he  directed 
proclamation  to  be  made  for  dissolving  the  assembly.  No 
objection  was  made  to  this,  nor  did  any  persons  give  notice, 
that  they  meant  to  proceed  to  make  an  election.  But  when 
the  mayor  was  gone  away,  and  a  number  of  the  burgesses 
also  departed,  considering  the  assembly  as  dissolved,  the  rest 
proceeaed  to  make  an  election.  It  was  holden',  that  this 
election  could  not  be  supported ;  for  assuming  it  to  be  clear 
(though  the  point  had  never  been  judicially  decided)  that  an 
election  b^m  under  one  presiding  officer,  could  be  cora- 

Eleted  under  another,  yet  this  was  not  a  continuation  of  the 
usiness  begun  before  the  mayor,  but  an  attempt  to  continue 
that  which  had  been  concluded.  Considering,  also,  the  case 
-upon  the  statute,  and  that  if  the  mayor  absent  himself,  the 
next  in  place  and  order  present  may  preside ;  yet  here  the 
mayor  did  not  absent  himself,  but  did  preside,  and  as  pre- 
siding officer,  determined  upon  the  validity  of  the  votes,  that 
they  were  equal,  and  that  no  election  could  be  had,  and  then 
dissolved  the  assembly;  and  all  this  without  any  objection 
made  at  the  time ;  and  in  consequence  of  such  dissolution  of 
the  assembly,  unobjected  to  as  it  appeared,  many  of  the  free- 
oaen  went  away,  and  then  the  rest  of  them  made  the  election 

h  C.  T,  H.  355.  k  R.  ▼.  Bailer,  t  Ea»r,  989. 

I  ^,  ▼.  Corp.  of  Bodford,  i  £«^  79.        1    R.  ▼.  Gmburian,  1 1  £•»!,  77. 
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b  question :  this  was  not  an  election  within  the  aid  of  the 
statute,  which  never  meant  to  protect  elections  made  by  sur- 
prise and  fraud. 


II.  In  what  other  Cases  the  Court  will  grant  a  Man^ 

damus. 

Haviko  enumerated  the  most  important  cases  relating  to 
corporations  in  which  the  court  will  interpose  by  granting  a 
.  mandamus,  I  shall  proceed  briefly  to  state  some  other  cases  in 
which  this  remedy  may  be  obtained. 

The  circumstance  of  the  office  beih^  subject  to  the  Eccle* 
siastical  Court,  affords  no  objection.  Hence,  writs  of  man* 
damus  have  been  granted  to  admit  prebendaries"*,  an  apparitor 
general",  parish  clerks**,  and  sextons^.  So  to  admit  scaven- 
gers', &c. ;  to  restore  a  schoolmaster  of  a  grammar-school 
founded  by  the  crown' ;  so  to  restore  a  member  of  an  univer- 
sity, who  had  been  improperly  suspended  from  his  degrees*. 
In  like  manner  a  mandamus  will  lie  to  compel  a  dean  and 
chapter  to  fill  up  a  vacancy  among  canons  residentiary';  so 
to  the  Ecclesiastical  Court",  to  swear  churchwardens  elected 
by  the  parish  ;  so  to  grant  the  probate  of  a  will  to  an  execu- 
tor*. So  a  mandamus  lies  to  the  judge  of  the  Prerogative 
Court  of  Canterbury  to  grant  administration  to  the  husband, 
of  the  wife's  estate,  when  the  husband  has  done  nothing  to 
depart  from  his  rights.  In  the  case  of  R.  v.  Windham*,  the 
court  granted  a  mandamus  to  compel  the  warden  of  Wadham 
College  to  affix  the  common  seal  of  the  college  to  an  answer 
of  the  fellows,  &c.  in  Chancery,  although  the  warden  disap- 
proved of  the  answer  of  the  fellows,  and  had  put  in  a  separate 
answer. 

A  mandamus  will  lie  to  J.  P.  to  nominate  overseers  of  the 

ja  R.  V.  Dean  of  Norwich,  Str.  159.  mnother  sexton,  without  tucl^  certi* 

,  n  FoUces'8  case,  cited  per  Cur.  in  R.         ficate. 

V.  Ward,  Str.  897.  q  Said  per  Cur.  iu  Ile^s  case,  1  Veotr. 
9  R.  ▼.  Ashton,  Say.  R.  159.    R.  v.        143.  to  have bceu  granted.    See  alsd 

Warren,  Cowp«  371.  2'!'.  R.  181. 

p  R.    r.   Churchwardens    of    Riag^s  r  R.  v.  Bailiffs  of  Morpeth,  Str.  5S. 

.   Clere,  3  Lev.  181  Ventr.  143.  S.  C.  s  R.  ▼.  U.  of  Cambridge,  T.  i9  G.  3^ 

fi.    It  appeared  by  the  certificate  of        Dr.  Ewiu^s  case. 

the  minister  and  several  parisbion-  t  Bishop  of  Chichester  v.  Harward, 

ers,  that  the  sexton  was  an  ofi&cer        i  T.  R.  653 

for  life,  and  received  two-pence  from  u  Anon.  1  Ventr.  113. 

every  house  yearly  as  wages.     But  x  1  Ventr.  335. 

)n  the  same  term  i(  was  pranted  for  y  R.  r.  Bettcsworth,  Str.  891-ii\9.^ 

z  qowp.  377-    , 
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poor,  although  the  time  mentioned  iii  the  stat.  43  Eliz.  hM 
expired ;  because  the  i^tatutes  for  the  relief  of  the  poor  are  to 
be  construed  liberally*.  So  to  a]::^oint  a  surveyor  of  the 
highways,  where,  the  J.  P.  had  not  appointed  at  the  time 
mentioned  in  the  stat  13  Geo.  3.  c.  78.  s.  1^  So  to  sign  and 
allow  a  poor's  rate ;  and  in  this  case  they  will  grant  the  man- 
damus in  the  first  instance,  and  not  a  rule  to  shew  cause ;  for 
otherwise  the  poor  might  starve*^. 

Although  it  was  formerly  doubted  whether  a  mandamus 
would  lie  to  a  lord  of  a  manor  to  admit  a  copyholder,  yet  irf 
R.  v.  Rennett"^,  where  application  was  made  for  a  mandamus 
to  the  steward  of  a  manor,  to  admit  a  person  who  claimed  as 
heir  at  law  td  a  customary  estate  within  the  manor,  the  court 
said,  they  had  no  doubt  but  that  a  mandamus  ought  to  be 
granted,  to  compel  a  lord  of  a  manor  to  admit  a  copyholder, 
if  a  proper  case  were  laid  before  them ;  but  as  the  party 
Ynaking  this  application  claimed  by  descent,  it  would  not 
answer  any  purpose  to  grant  the  mandamus,  since  he  had  a^ 
tomplete  a  title  without  admittance  ^s  with  it^  against  all  the 
world  but  the  lord.  Sqe  also  R.  v.  Lord  of  tne  Manor  o^ 
Hendon**,  where  a  mandamus  was  granted  to  the  lord,  who 
had  refused  to  admit  the  surrenderee  of  a  copyhold  estate  on 
account  of  a  disagreement  respecting  the  fine  to  be  paid  ;  the 
court  observing,  that  they  would  not  give  an  opinion  respecting 
the  lord's  fine  on  an  application  by  a  tenant  for  a  mandamus 
to  be  admitted,  because  the  lord  had  not  any  right  to  the  fine 
tintil  admittance.  See  also  R.  v.  Coggan*^,  where  a  manda* 
mus  was  granted  to  the  lord  and  steward  of  a  manor  to  admit 
a  person  to  a  copyhold  tenement,  who  had  a  prima  facie  legal 
title,  in  order  to  enable  him  to  try  his  right,  though  a  court 
of  equity  had  before  refused  to  compel  the  lord  to  admit  him 
for  want  of  his  shewing  an  equitable  right  to  the  property ; 
Lord  Ellenborough,  C.  J.,  observing,  that  he  was  aware  that 
the  power  of  the  Court  of  King's  Bench  to  grant  a  manda- 
mus  to  admit  to  a  copyhold,  had  been  qu^tioned  on  the 
other  side  of  the  hdll,  yet  the  court  having  for  many  years 
past  been  in  the  constant  habit  of  granting  such  writs,  upon 
a  sulTicient  prima  facie  title  made  out  on  the  part  of  the 
person  applying,  he  could  not  doubt  their  power  in  this  re- 
spect. N.  There  being  a  claim  of  a  previous  fine  due  to  the 
lord  in  respect  of  the  ancestor  from  whom  the  party  claimed^ 
the  rule  for  a  mandamus  was  granted,  upon  the  party's  under-i 


a  R.  V.  Sparrow,  Stir.  1123.  d  2  T.  3.  197. 

b  R:>.  Justices  of  Denbighshire}  e  2T.  R.  asa^ 

A  East,  133.  f  .6  £«8t,  431. 
e  R.?.  Fithcr^Say.  R..160. 


MANDAMUS.  1015 

taking  to  pay  such  fine  or  fines  as  should  be  due  to  the  lord. 
The  court  will  not  grant  a  mandamus  to  admit  cestui  que 
trust,  although  he  has  a  clear  equity,  the  legal  estate  appear** 
ing  on  the  Court  Rolls  to  be  in  the  trustees. 

It  makes  no  difference  by  what  mode  the  party  becomes 
entitled  to  the  franchise,  whether  by  charter,  prescription,  or 
tenure;  therefore,  where  by  the  custom  of  the  borough  of 
Midhurst,  the  jury  at  a  court  baron  i^  to  present  the  aliena- 
tion of  every  burgage  tenement,  and  upon  such  presentment 
the  steward  is  to  aamit  the  tenant^  who  then  becomes  entitled 
to  the  franchises  of  the  borough,  the  jury,  at  a  court  baron 
in  1149,  having  refused  to  present  several  conveyances 
of  burgage  tenements,  the  court  granted  <  a  mandamus  to 
the  lord  to  hold  a  court,  and  to  the  burgesses  to  attend  at 
such  court,  and  to  present  the  conveyances.  And  though  one 
mandamus  will  not  lie  to  restore  several  persons,  yet  the 
court  held  it  would  lie  in  this  case  to  the  jury  to  do  an  act  to 
perfect  the  rights  of  several.  So  where,  by  the  custom,  the 
court  leet  was  to  present  to  the  steward  the  person  whom  the 
commonalty  of  the  borough  had  chosen  to  be  roavor,,  the 
court  granted  ^  a  mandamus  to  the  steward  to  hold  a  ^ourt 
leet,  and  to  the  in-burgesses  to  attend  at  such  court,  and  to 
present  J.  D.  who  had  been  chosen  by  the  commonalty.  And 
it  is  the  same  where  no  particular  person  is  interested;  as 
where  by  charter  or  prescription  the  corporate  body  ought  to 
consist  of  a  definite  number  %  and  they  neglect  to  fill  up  the  va- 
cancies as  they  happen,  the  court  will  grant  a  mandamus. 


III.  Where  not. 


It  is  a  general  rule,  that  a  mandamus  does  not  lie  unless 
the  party  making'  the  application  has  not  any  other  specific 
legal  remedy^.  On  this  ground  the  court  refused  to  grant 
a  mandamus  to  a  bishop,  to  licence  a  curate  of  a  curacy, 
which  had  been  twice  augmented  by  Queen  Anne's  bounty, 
where  the  right  of  appointing  was  claimed  by  two  several 

y  R.  ▼.  Midharst,  i  Wife.  983.    i  Bl.  i  Caie  of  the  town  of  Nottingham, 

R-  6o.  Bui.  N.  P.  SCO.  S.  C.  by  the  S3  G.  9.  Bull.  N.  P.  soi. 

name  of  R.  v.  Ld.  Mountague.  k  Per  Buller,  J.  hi  R.  v.  Bp.  of  Chet- 

H  Borough  of  Christ  Church,  12  G,  s.  ter,  1  T.  R.  404.  in  R.  v.  M.  uf  Staf- 

BuU.  N.  P.  jtoo.  S.  C.  eited  in  l  Bl.  ford,  3  T.  R.  653.  R.  v.  the  Bristol 

R.  Co.  Dock  Conipauy,  M.  59G.3.  S.  If. 

See  olso  Doug.  526.  ' 


loie  Mandamus* 

parties,  and  there  bad  been  cross  nominations;  because  the 
party  Jiad  another  specific  remedy  by  (juare  impediO,  Sa  a 
mandamus  does  not  lie  to  the  governor  and  company  of  the 
Bank  of  England  to  transfer  stock,  because  the  party  has  his 
remedy  by  assumpsit.  But  an  indictment^  it  seems,  is  not 
such  a  remedy"  as  will  prevent  a  court  granting  a  mandamus. 

Although  the  court  will  grant  a  mandamus  in  order  to  en- 
force the  making  a  poor's  rate,  they  will  not  grant  it  with  a 
direction,  that  certain  persons  shall  be  inserted  in  the  rate; 
although  an  affidavit  be  made  of  the  sufficiency  of  such  per- 
sons, and  that  the  omission  had  for  its  object,  the  preventing 
their  having  votes  for  members  of  parliaments  The  power 
of  licensing  public  houses  being  absolutely  in  the  discretion 
of  the  justices  of  the  peace,  the  court  will  not  award  a  man- 
damus for  the  licensing  a  public  housed 

A  mandamus  will  not  lie  to  compel  admission  to  the  de-» 
jrree  of  barrister''  (5).  Nor  for  a  fellow  of  a  college,  when 
there  is  a  visitor  (6).  Nor  to  the  judge  of  the  ecclesiastical 
court  to  grant  a  probate  of  a  will,  lite  pendente'.  Nor  to  the 
piaster  and  wardens  of  the  company  of  gun-makers,  to  cause 
them  to  give  a  proof-mark  to  a  freeman  of  their  company. 
Because  they  are  no  legal  establishment*.  Nor  to  the  mayor 
and  aldermen  of  London  to  admit  a  person  to  the  office  of 
auditor  of  the  chamberlain's  and  bridge-master's  accounts^ 
who  had  served  it  three  years  successively,  because  contrary 
to  the  custom  of  the  city*.  Nor  to  the  college  of  physicians^ 
commanding  them  to  examine  a  doctor  of  physic,  who  has^ 
been  licensed  in  order  to  his  being  admitted  a  fellow  of  the 
^oHege".    Nor  to  a  visitor  where  he  is  clearly  acting  under  % 

1  R.  ▼.  6p.  of  Chester,  i  T.  R  396.  q  R.  v.  Gray's  Idii,  Dong.  353^ 

m  R.r.  Bank  of  England,  Dong.  533.  r  1  Bl.  R.  668. 

B  R.  ▼.  Commissioners  of  Dean   In-  s  Ray.  9S9. 

closure,  s  Manle  and  Selwyu^  so.  t  1  T.  R.  433. 

e  R  V.  Weobiy,  Sir.  i2r>9.  u  R.  v.  College  of  Physicians,  7  T.  R, 

p  Gileses  case,  Str.  88 1 .  per  Ryder,  C.  J.  282. 

R.  T.  Nottingham,  Say.  R.  91^. 


(5)  The  only  mode  of  relief  is  by  appeal  to  the  twelve  judges. 

(6)  Wherever  there  appears  to  be  a  general  visitor,  the  common 
law  courts  will  not  interpose;  yet  as  this  is  in  the  nature  of  a  plea 
to  the  jurisdiction,  it  must  appear  on  the  return.  The  court  will 
^not  supersede  the  writ  of  mandamus  on  an  affidavit  of  the  fact :  it 

must  appear  by  matter  of  record,  which  the  party  may  contest. 
N  R-  V.  Dr.  Whaley,  master  of  Peterhouse  C>>llege,  Cambridge,^  E* 
13  Geo.  2.  34  MS.  Serj.  Hill,  p.  335. 
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tiftitorial  authority*.  Nor  to  a  steward  of  a  manor  court  to 
admit  a  person  who  claimed  as  heir  at  law  to  a  customary 
estate  within  the  manor'.  In  R.  v.  Jothara  *,  the  court  re- 
fused a  mandamus  to  restore  a  minister  of  an  endowed  dis-^ 
senting  meeting-house ;  because  it  did  not  appear,  that  he  had 
complied  with  the  requisites  necessaiy  to  give  him  a  primi 
facie  title;  adding,  that  a  mandamus  to  admit  was  granted 
merely  to  enable  the  party  to  try  his  right;  but  the  court  had 
always  looked  much  more  strictly  to  the  right  of  the  party 
applying  for  a  mandamus  to  be  restored ;  for  if  he  has  been 
before  regularly  admitted,  he  may  try  his  right  by  action  for 
.  money  had  and  received.  A  mandamus  will  not  lie  to  the 
archbishop  of  Canterbury  to  issue  his  fiat  to  the  proper  of- 
ficer for  the  admission  of  a  doctor  of  civil  law,  a  graduate  of 
Cambridge,  as  an  advocate  of  the  court  of  Arches*. 


IV.  Form  of  the  Writ. 

Having  endeavoured  in  the  foregoing  sections  to  explain 
the  nature  of  a  mandamus,  and  having  briefly  stated  those 
cases  in  which  this  remedy  may  be  adopted,  I  shall  proceed 
to  consider  the  form  of  the  writ,  as  to  which  the  following 
rules  may  be  useful  : 

I,  Care  must  be  taken  that  the  mandamus  is  properly  di- 
rected, that  is,  to  the  persons  who  are  to  obey  the  writ*  (7). 
And  this  duty  is  cast  upon  the  person  who  applies  for  the 
writ ;  for  the  court,  when  they  grant  the  writ,  will  not  specify 
the  person  to  whom  it  is  to  be  directed*.  If  the  writ  be  im- 
properly directed,  e.  g*.  if  the  right  of  election  be  in  the  mayor 
and  aldermen,  and  the  mandamus  is  directed  to  the  mayor, 
aldermen,  and  common  council,  the  court  will  grant  a  super-^ 
sedeas,  quia  improvide  emanavit^    If  a  writ  be  directed  to  a 

X  Adm.  K.  ▼.  Bp.  of  Ely,  s  T.  R.  345.  b  R.  t.  Mayor  of  Hereford,  Salk^  701. 

y  R.  ▼.  Rennett,  9  T.  R.  198.  R.  v.  Mayor  of  Rippoti,  Salk.  433. 

X  3  T.  R.  575.  c  R.  ▼.  Wigan,  9  Burr.  789« 

a  R.  T.  Archb.  of  Canterbary,  8  East,  d  R.  y.  Mayor  of  Norwich,  Str.  55. 
213. 


(7)  IC  the  writ  is  directed  to  the  corporation,  it  has  been  held 
good.  But  if  it  be  directed  to  those,  who  by  the  constitution  of 
the  corporation  ought  to  do  the  act,  without  doubt  it  is  good  also* 
Per  Holt,  C.  J,  R.  t.  Mayor  of  Abingdon,  Ld.  Raym.  66O. 


^   I 
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corporation  by  a  wrong  name,  they  may  return  this  special 
matter,  and  rely  upon  it;  but  if  they  answer  the  exigency  of 
the  writ,  they  admit  themselves  to  be  the  corporation  to 
whom  the  writ  is  directed ;  and  cannot  take  advantage  of  the 
misnomer*. 

2.  The  writ  must  contain  convenient  certainty,  in  setting 
,  forth  the  duty  to  be  performed ;  but  it  need  not  particularly 

set  forth  by  What  authority  the  duty  exists. 

Therefore  where  a  mandamus  to  the  commissary  of  the 
archbishop  of  York' ;  to  admit  a  deputy  register,  stated  quod 
minus  rite  recusavit  to  admit,  it  was  holden  sufficient,  though 
it  was  objected  it  was  the  constant  form  to  allege,  that  the 
party  to  whom  the  writ  is  directed,  is  the  person  to  whom  i( 
appertains  to  swear  and  admit;  for  if  the  defendant  was  not 
the  person  to  whom  the  executing  this  writ  belonged,  he 
should  have  returned  so,  but  instead  of  that  the  return  con- 
sisted merely  of  matter  of  excuse ;  besides,  it  was  laid  that 
minus  rite  he  refused,  which  was  an  averment  that  in  justice 
he  ought  to  do  it. 

So  a  mandamus  to  the  dean  of  the  Arches  to  grant  probata 
to  Lord  Londonderry's  executors*,  setting  out  that  the  dean 
juxta  juris  exigentiam  recusavit^  was  holden  sufficient, 
though  it  was  objected  that  it  did  not  shew  the  dean's  title  to 
grant  probate ;  not  having  set  out  that  there  were  bona  no-^ 
tabilia;  for  the  court  will  not  presunie  an  inferior  jurisdic- 
tion, and  it  appeared  that  he  had  already  done  some  acts  of 
office  as  the  prerogative  judge,  and  he  shall  npt  be  received 
now  to  say  it  does  not  appear  he  has  any  jurisdiction. 

So  a  mandamus,  reciting  whereas  there  is  or  ought  to  be 
one  bailiff  and  twelve  capital  burgesses**. 

So  a  mandamus  reciting  that  there  ought  to  be  a  common 
council,  consisting  of  the  mayor,  and  twenty-four  persons 
chosen  by  the  mayor  and  burgesses,  without  stating  whether 
by  charter  or  prescription  ^ 

3.  If  several  persons  have  beeiw  removed,  there  must  be  a 
distinct  writ  for  each  person;  for  they  cannot  join*' ;  for  the 
interest  is  several,  and  the  amotion  of  one  is  not  the  amotion 
of  the  others, 

4.  Every  circumstance  that  is  requisite  to  shew  that  the 
party  is  entitled  to  be  admitted,  must  be  suggested  in  the 

«  R.  V.  Bailiffsof  Ipswich,  Salk.  434,5.  i  R.  ▼.  Mayor  aud  Bargesses  of  Not* 

f  R.  V.  Ward,  Str.  sg7.  tingham,  H .  85  G.  8.  Bull.  N.  P. 904» 

g  R.  V.  Bettesworth,  Str.  857.  S«y-  36.  S  C. 

\  R.  V.  the  Devises,  M.  7  Add,  BoU»  k  5  Mod.  ii.  R.  v.  city  of  Ghestoj^ 

N.  P.  804,  Salk.  433.  436.  , 
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WritM  therefore,  where  in  a  mandamus  t6  the  drdinaiy  to 
license  a  curate,  it  was  stated  that  he  had  been  duly  nomi* 
noted  and  appointed  by  the  inhabitants  of  a  township  to  be 
curate  of  the  church  of  P.,  but  neither  the  consent  of  the 
rector,  or  any  endowment  or  custom  for  the  inhabitants  to 
make  such  nomination  and  appointment  was  stated,  the  court 
quashed  the  writ"^.  But  although  it  is  essential  such  facts 
snould  be  alleged  as  are  necessary  to  shew  that  the  party  ap« 
plying  for  the  writ  is  entitled  to  the  relief  prayed,  no  precise 
form  is  required". 

5.  The  writ  must  be  granted  to  proceed  to  an  election  t6 
the  office,  and  not  to  elect  a  particular  person**. 

Lastly,  the  writ  must  be  tested;  and  there  must  be  four- 
teen days  between  the  teste  and  return,  if  it  goes  above  forty 
miles,  otherwise  only  eight  days,  and  one  day  is  to  be  taken 
inclusive,  the  other  exclusive ^  Upon  discovering  any  in-^ 
formality  in  the  writ,  the  party  may  apply  to  amend  at  any 
time  beiore  the  return^ ;  but  after  the  return  has  been  made 
and  traversed,  the  court  will  not  permit  an  amendment  in  the 
mandamus'.  A  motion  cannot  be  made  to  supersede  the 
writ  after  the  return  is  out*,  neither  will  the  defendant  be 
permitted  to  avail  himself  of  any  objection  to  the  writ  after 
the  return*. 

Where  there  is  a  corporation  by  prescription,  the  constitu- 
tion of  it  (as  well  as  the  parties'  right)  must  be  verified  by 
istffidavit".  Where  it  is  by  charter,  a  copy  of  it  must  be  pro- 
duced at  the  time  of  making  the  motion.  Where  the  court 
jsnxmts  a  rule  to  shew  cause,  though  upon  Shewing  cause  it  ap- 
pear doubtful,  whether  the  party  have  a  right  or  not,  yet  the 
court  will  issue  a  mandamus^  in  order  that  the  right  may  be 
tried  upon  the  return*.  But  the  court  will  not  grant  a  man- 
damus to  a  person  to  exercise  a  jurisdiction^  when  it  is  doubt- 
ful whether  he  has  the  power  to  exercise  it  or  not^. 

Upon  a  motion  for  a  mandamus*  to  the  warden  of  the 
vintners'  company  to  swear  J.  S.  one  of  the  court  of  assistants, 
the  affidavit  being  only  that  he  was  informed  by  some  of  the 
court  of  assistants  that  he  was  elected,  and  no  positive  affida- 
vit of  an  electiton,  the  court  would  only  grant  a  rule  to  shew 

f  6  Mod.  310.^  Holt,  C.J.  '  JocuD,  B.  R.  M.  7  G.  9.   MS.  to 

in  R.v.  Bp.  of  Oxford,  7  East,  345.  liave  been  so  determiued  in  Ld. 

n  Per  Lee,  C.  J.  in  R.  ▼.  M.  &  B.  Of  Rayniond'«  time. 

Kottin^bam,  Say.  R.  37.  t  Per  Kcnyon,  C.J.  and  Bnller,  J.  in 

b  3  BulBt.  122.  9  Rol.  456. 1. 35.  R.  T.  Mayor  of  York,  s  T.  R.  749  s« 

p  R.  V.  Mdyor  of  Dorbr,  Str.  407.  u  Bull.  N.  P.  soo. 

^  6  Mod.  133.  per  Holt,  C  J.  x  R.  ▼.  Dr.  Bland,  ib. 

k*  R.  T.  Mayor  of  Stafford,  4  T.  R.  69<H  y  R .  ▼.  Bp.  of  Ely,  1  Wila.  QQ6: 

a  said  per  Lee^  J.  in  Wliitwood,  q.  t.  ▼.  z  Bull.  N.  P.  20^. 
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cause»  but  said  if  there  had  been  a  positive  affidavit  of  his 
election,  they  would  have  granted  the  writ  in  the  first  in* 
stance. 


V.  Of  the  Return. 

The  next  object  of  consideration  is  the  return. 

1.  The  return  must  be  made  by  tlie  person  to  whom  the 
writ  is  directed. 

2.  It  must  be  positive  and  certain*.    The  same  certainty 
18  required  in  a  return  to  a  mandamus  as  in  indictments  or 
returns  to  writs  of  habeas  corpus**.     But  if  the  return  be 
certain  on  the  face  of  it,  that  is  sufficient,  and  the  court 
cannot  intend  facts  inconsistent  with  it,  for  the  purpose  of 
making  it  bad^    If  the  supposal  of  the  writ  be  false  in  not 
truly  stating  the  constitution  of  the  corporation,  the  return 
ought  to  deny  the  constitution  to  be  as  is  mentioned  in  the 
writ;  for  if  it  merely  states,  that  the  defendants  have  acted 
according  to  a  constitution  different  from  that  mentioned  in 
the  writ,  without  denying  the  supposal  of  the  writ,  it  will  be 
insufficienf*.    The  return  must  not  be  argunaentative*.    In 
stating  a  disfranchisement  for  not  attending  at  an  election,  it 
must  shew  that  the  person  disfranchised  was  an  elector;  for 
where  the  return  stated  that  the  election  of  a  capital  burgess 
was  in  "  the  rest  of  the  capital  burgesses  being  the  common 
council;^*    that   the    person    disfranchised   being  a  capital 
burgess  did  not  attend  at  a  meeting  for  an  election  whereby 
tio  election  could  be  had;  but  it  did  not  state  that  all  the 
capital  burgesses  were  of  the  common  council,  so  that  it 
did  not  appear  that  the  person  in  question  was  of  the  com- 
room  council  and  entitled  to  elect;  the  court  quashed  the 
return ^    But  to  a  mandamus  to  elect,  it  is  a  good  return, 
that  a  person  has  been  duly  elected,  and  sworn  into  the 
office*. 

3.  Where  the  mandamus  is  to  restore  a  person  who  has  been 
removed  from  an  office,  the  return  must  be  veiy  accurate  in 
stating,  first,  the  power  of  the  corporation  to  remove**. 

'ft  n  Rep.  99.  b.    See  aluo  R.  t.  M.  of  f  R. t.  Lyme  Rei^in,  E.  19 G.  3. 

Abingdon,  Salk.  48S.  g  R.  ▼.  WilUftms,  Say.  R.  140. 

b  Per  Ruller,  J.  Doug.  i58.  h  R.  t.  Mayor, &c. of  DeDcaitcr,Triit. 

c  Doug.  159.  95  &  s6G.  s.  34  MS.  Serjt.  Hiil,^ 

4  R.  ▼.  Maiden,  Salk.  4Sl.  p.  810. 
c  R.T.  Lyme  Regis,  Doog.  158. 
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It  was  observetl  by  Ld.  Mansfield,  C.  !•  in  R.  v.  Rich-* 
ardson',  that  the  power  of  removal  was  incidental  to  the 
constitution  of  a  corporation;  and  that  it  was  necessary  to 
the  good  order  and  government  of  corporate  bodies  that 
there  should  be  such  a  power,  as  much  as  a  power  to  make 
by-laws. 

The  power  to  remove  is  primil  facie  in  the  corporation  aft 
large;  hence,  where  in  a  return  to  a  mandamus  to  restore, 
the  charter  of  incorporation  was  set  forth,  it  was  stated  that 
the  party  was  removed  by  the  corporate  body  at  large;  it  wag 
hoiden*^  unnecessary  to  aver  that  the  body  at  large  had  the 
power  of  removal;  because  the  charter  making  them  a  cor- 
poration, the  law  implies  the  right  to  remove  to  be  in  the 
whole  body;  and  if  there  were  another  charter  or  by-law  re- 
straining the  power,  and  that  were  not  set  out,  an  action  would 
lie  on  the  return,  inasmuch  as  there  would  be  a  suppressio 
vert,  for  which  an  action  may  be  maintained  as  well  as  for  au 
uUegatiofalsu 

The  power  of  removal  cannot  be  exercised  by  a  select  part 
of  the  corporate  body,  unless  it  be  specially  given  to  that  part 
by  charter  or  prescription.  Hence,  if  a  return  should  set  forth 
a  removal  by  the  common  council,  without  shewing  how  they 
were  authorized,  it  would  be  bad^ 

Secondly,  the  return  fnust  set  forth  a  sufficient  and  reason- 
able cause.of  removal.  There  are  three  kinds  of  offences'*  for 
which  a  corporator  may  be  removed: 

First, — ^For  any  offence  committed  against  his  oath  of  office- 
and  duty  as  a  corporator  (9). 

Secondly, — For  any  offence  which  is  in  itself  of  so  in- 
famous a  nature  as  to  render  the  oflf'ender  unfit  to  execute 
any  public  franchise,  e,  g.  forgery,  perjury,  &c.  although 

i  R.  V.  Rirhardflon,  l  Burr.  537-  per  34  MS.  Serjt.  Hill,  p.  910.  Bull. 

Ld.  Maiiefield,  C.  J.   See  also  R.  v.  N.  P.  20S.  Say.  R.  37. S.  C. 

Pontooby,  1  Ve«.  jun.  7.  m  R.  v.  Mayor  of  J>erby,  9  G.  2.  Bull, 

k  R.  V.  Lyme  Reikis,  Doug.  148.        *  N.  P.  QOtJ.  R.  ▼.  Richardson,  1  Bun*. 

I  R.  T.  Doncaater,  T.  fis  &  36  G.  2.  53S.  R..v.  Liverpool,  o  Burr.  73S. 


(9)  In  this  case  the  corporator  is  removable  without  any  previous 
conviction  by  a  jury.  Bull.  N.  P.  206.  cites  R.  v.  Derby,  il  G.  2. 
which  case  was  first  brought  before  the  Court  in  £.  T.  8  Geo.  2. 
See  Sessions  Cases,  v<»l.  2.  p.  343.  The  power  of  trial  as  veil  at. 
amotion,  for  au  ufTeuce  of  this  kind,  is  incident  to  enery  corpora- 
tion.    See. Lord  Mansfield's  opinion,  1  Bur.  53d. 
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such  oflltsnce  b&s  not   any  immediate  relation  to  his  o& 
fice(lO). 

Thirdly, — ^For  any  offence  of  a  mixed  nature,  as  being  an 
bffence  not  only  against  the  duty  of  his  office,  but' also  a  mat" 
ter  indictable  at  common  law  (11). 

As  to  the  first  ground  of  removal,  viz.  what  shall  l>e  said  to 
be  such  a  breach  of  duty  as  will  be  a  good  cause  of  disfran- 
chisement? It  is  certain  that  a  total  desertion  of  the  duty  of 
the  office  is  a  good  cause  of  anioval";  but  it  may  be  difficult 
to  determine  in  what  particular  oQices  a  bare  non-residence 
will  amount  to  such  a  desertion. 

Where  offices  are  in  perpetual  execution*,  and  may  not 
Jbe  executed  by  deputy,  there  must  be  a  perpetual  residence, 
$uch  as  that  of  sheriff,  mayor,  coroner?,  &c.  But  in  other 
cases  a  local  residence  is  not  necessary:  as  in  the  case 
of  a  recorder,  freeman,  &c.  there  non-residence,  without  ne^ 
gleet  of  duty,  is  not  a  sufficient  case  of  amoval^.  Indeed 
it  would  be  absurd  to  say  that  mere  non-residence  should  be 
a  cause  of  amoval,  when  notwithstanding  such  non-residence, 
the  officer  may  do  all  which  his  duty  requires;  but  if  such 
persons  totally  desert  their  office,  it  will  be  a  good  cause  of 
amoval.  As  where  a  recorder  upon  notice  given  to  him,  vo-» 
luntarily  and  wilfully  absented  himself  twice  from  the  ses-» 
iions  of  the  peace',  although  he  had  appointed  the  session 
himself  and  was  in  the  town ;  for  the  recorder  is  bound  to 
attend  and  assist  at  the  sessions  to  direct  the  corporation  ir^ 

n  4  Mod.  36.  ter,  Say,  39.  and  per  Foster,  J.  S.  C, 

o  Bull  N.  P.  906.  34  MS.  Serjt.  Hill,  p.  )217. 

f»  3  Atk.  184.                                       -  r  Serjt,   Whitaker's  case,  Salk,   434. 

fl  Per  Lee,  C.  J.  in  R.  t.  M.  of  Doncas-  Ld.  Raym.  ri33.  S.  C, 


(10)  An  offence  of  this  kind  ought  to  be  established  by  a  pre* 
vious  conviction  by  ft  jury,  according  to  the  law  of  the  land.  Per 
Lord  Manstield,  C.  J.  K.  v.  Richardson,  I  Burr,  539.  It  is  the 
infamy  which  renders  the  corporator  an  improper  person  to  be 
continued  in  an  office  of  trust;  therefore  if  the  crime  for  which  he 
is  convicted  be  such  as  does  not  carry  such  infamy  with  it,  it  will  be 
no  cause  of  disfranchisement;  as  if  he  were  convicted  of  a  single 
Assault.     Bull.  N.  P.  206,  cites  R.  v.  Derby,  9  G.  2. 

(11)  Where  the  offence  is  criminal  in  both  respects,  the  difference 
seems  to  be  that  if  it  consist  of  one  single  fact,  as  burning  the 
charters  of  the  corporation,  bribery, -gcc.  there  must  be  a  conviction ; 
but  not  where  it  may  be  considered  as  abstracted,  the  one  from  the 
other,  as  riot  and  assault  upon  any  other  member j^  so  as  to  obstruqt 
the  business  of  the  corpomtion.     ibr 
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the  proceedings  of  justice;  and  his  oQice  being  a  public 
oflice  relating  to  justice,  non-attendance  is  a  good  cause  of 
forfeiture.  But  a  mere  being  absent  once'  from  attending  a 
jession,  without  any  aggravating  circumstance,  is  no  cause 
of  forfeiture.  In  the  case  of  the  City  of  Exeter  v.  Glide*, 
the  return  was,  that  the  defendant  (an  alderman,  and  as 
such  a  J.  P.)  **  recessit  et  habitationem  suam  reliquit  et  amov-* 
ebat  seipsum  et  familiam  stiam  ad  Topsam  extra  civitatem  et 
ofTicium  suum  reliquit:"  it  was  agreed,  that  there  could  not 
be  more  apt  and  express  words  of  the  defendant's  absence, 
than  the  words  in  this  return.  So,  where  a  capital  burgess 
left  the  borough,  and  lived  out  of  it  for  severai  years,  and 
neglected  attendance  at  the  public  assemblies,  &c.  it  was 
bolden  to  be  a  sufficient  ground  for  removing  him".  But 
where  it  was  returned  to  a  mandamus  to  restore  an  alder* 
man,  that  the  alderman  on  the  1st  of  May,  1766,  departed 
with  his  family  from  the  borough,  and  the  liberties  there- 
of, and  entirely  left  the  same,  w*ith  an  intent  to  reside  with 
his  family  for  the  future  elsewhere;  and  thence,  and  until 
and  at  the  time  of  the  amotion  of  him,  did  continually  re-» 
side  with  his  family  out  of  the  said  borough,  and  the  li- 
berties thereof,  contrary  to  the  duty  of  his  ollice;  and  then 
the  return  stated  a  removal  on  the  10th  of  September,  1766; 
the  return  was  quashed,  and  a  peremptory  mandamus  was 
awarded' ;  Lord  Mansfield,  C.  J.  observing,  that  the  party 
had  not  totally  left  the  borough,  that  he  was  absent  about 
four  months  only,  and  that  he  had  not  received  any  notice  of 
the  charge.  » 

The  non-residence  of  a  corporator  is  not  ipso  facto  a  for« 
feiture  of  the  office,  but  the  cause  of  amoval  only;  and  conse- 
quently until  amotion,  there  cannot  be  any  usurpation  upoa 
which  a  quo  warranto  can  be  founded^. 

Misemploving  the  corporation  money  is  not  a  suITicient 
cause  of  aisfranchisement,^  because  the  corporation  may  have 
their  action  for  it-*  (12). 

•  R.  V.  Corporation  of  Wells,  4  Burr.  borough  of  N^wlown,  Ireland.     On* 

1999.  Serjt.  Buriamt's  case.  writ  of  error.  B.  R.  Michs.    1755. 

t  4  Mod.  33,  I  Show.  «.'53.  364.  S.  C.  Ryder,  C.J.  i  Vck.  jun.  1 .  affirmed  on 

■  R.  V.  Tniehody,  Ld.  Rayni.  15^75.  error  in  D.P.  Feb.  24lU,  lyrjS.aBro. 

Borough  of  Lostwithiel.  P.  C.  311.  Tomlin's  ed.  R.  v.  Hea» 

X  B.    V,    Mayor,    &.C.   of    Leicester,  ven,  alderiuau  of  Bedford,  3  T.  R« 

4  Bnrr.  2087.  773. 

7  R.  T.  Ponaonby,  free  burgess  of  the    c  R.  ▼.  Cbalke,  Ld.  Raym,  S26. 


(12)  In  this  case  another  ground  of  removal  was  stated,  viz.  that 
Im  defendaqt  had  rased  one  of  the  bookaof  the  corporation;  99  tt 
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A  member  of  a  corporation  cannot  be  disfranc&isedl,  utiles^ 
it  be  for  an  act  which  works  to  the  destruction  of  the  body 
corporate,  or  to  the  destruction  of  the  liberties  and  privileges 
thereof;  and  not  for  any  personal  offence  of  one  member 
thereof*. 

It  is  competent  to  a  corporation  to  accept  the  resignation 
of  a  member,  and  to  choose  anotlier  person  in  his  room;  but 
until  such  election,  the  party  has  power  to  wave  his  resigna- 
tion \ 

A  return  that  the  party  obstinately  and  voluntarily  refused 
to  obey  orders  and  laws,  &c.  contrary  to  the  duty  of  his  office 
and  oath  is  too  general;  the  particular  law^s  ouglit  to  be  spe> 
cifiedS 

A  return  of  a  misbehaviour  in  one  office  (e.  g.  chamberlain) 
will  not  afford  a  reason  for  his  being  amoved  out  of  another, 
viz.  that  of  a  capital  burgess'^. 

Where  it  appeared  by  the  return  that  the  party  had  been 
chosen  town-clerk,  to  hold  at  the  will  of  the  mayor  and  alder- 
men, yet  as  the  defendants  had  not  stated  any  determination 
of  the  will,  but  merely  such  reasons  for  his  removal  as  were 
deemed  insufficient,  tne  court  granted  a  peremptory  manda« 
mus*.  Although  the  return  be  insufficient,  yet  if  it  appears 
to  the  court,  that  the  party  has  no  ground  for  being  restored, 
the  court  will  not  restore  him^ 

Thirdly,  the  due  execution  of  the  power  of  amoval  must  be 
'Bet  forth  m  the  return. 

If  the  person  be  within  summons,  i,  e.  if  he  be  resident,  he 
must  be  summoned  to  attend  and  shew  cause  against  bis  dis« 
franchisement< ;  and  that  he  was  so  summoned,  must  appear 
upon  the  return,  unless  it  appear  he  was  heard;  for  as  the 
end  of  summons  is,  that  he  may  be  heard  for  himself,  if  he 
have  been  heard,  want  of  summons  is  no  objection*.  But  if 
it  appear  upon  the  return,  that  he  lived  out  of  the  limits  of 

a  Per   Curiani,  Sir  Thoma*  Earle't  e  R.  v.  Mayor,  &c.  of  Oxford,  Salk. 

case.  Car  th,  176-  426. 

b  R.  V   M.  of  Kippon,  Salk.  433.  See  f  Ver  Cur-  in  R.  v.  Tidticrly,  1  Siderf. 

also  R.  V.  Tidderly,  1  Sidf  i4.  ]4. 

c  R.  V.  M.  of  Doncasteri   Ld.  Rayiu.  g  RdpiC^a  case,  11  Rep.  99.  a.  R.  r, 

.1566.  Gaskin,  8  T.  R.  209.  S.  P. 

a  S.  C.  h  P«r  Curiam^  R.  v.  Wiltoo, Salk.  428% 


which  the  court  observed,  tlmt  it  might  be,  that  the  entry  \val 
wrong,  and  he  only  made  it  as  it  ought  to  be;  and  farther,  the 
fasare  was  not  averred  lo  be  to  tii«  deUioaeHt  of  the  corporatiosw 
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the  corporation  for  several  years,  it  is  not  necessary  to  return 
tliat  he  was  summoned'. 

In  a  return  to  a  mandamus  to  a  corporation  to  restore  a 
member  who  has  been  removed,  it  should  appear  that  the 
body  removing,  had  proved  the  charge  for  wnich  the  mem-r 
ber  was  removed*  It  is  not  sufficient  to  state,  -merely  that 
he  was  present  when  the  charge  wa^  made  and  did  not 
deny  it*^.  » 

Where  a  burgess  is  constituted  hy  patent  under  the  com- 
mon seal,  he  ought  to  be  discharged  in  like  manner.  But  if 
by  election,  theite  it  is  only  enteral  in  the  book,  and  an  order 
is  sufficient  to  discharge  himL 

If  the  members  of  a  corporation  are  sumnaoned  to  appear 
for  one  particular  purpose,  they  cannot  proceed  to  any  othe? 
matter  without  the  unanimous  consent  of  the  whole  body  '^. 

Upon  a  return  to  a  mandamus  to  restore  a  capital  burgess, 
it  appeared,  that  the  power  of  amoving  a  member  w^s  in  thd 
mayor  and  aldermen;  that  the  whole  corporation  having  been 
summoned  to  elect  a  recorder,  at\er  that  election  was  over, 
the  mayor  and  aldermen  separated  from  the  rest  and  removed 
the  plaintiff;  and  the  removal  was  holden  void",  because 
there  was  no  summons  to  meet  as  m^yor  and  aldermen,  but 
only  as  part  of  the  whole  body. 

Upon  the  issue  of  non  fuit  elecius  major^  the  constitution 
was  admitted  to  be,  that  the  mayor  was  chosen  out  of  the 
aldermen®,  therefore  the  defendant  insisted  that  the  plainr 
tiff  should  prove  bis  being  an  ajderman.  The  fact  of  his  being 
chosen  an  alderman  was  this ;  all  the  common  council  (who 
were  the  electors)  except  one,  met  at  a  public  house  to 
drink,  where  they  were  acquainted  that  W.  had  resigned, 
whereupon  it  was  proposed  to  choose  the  plaintiff,  which 
was  objected  tp  by  two  pr  three ;  however,  he  was  sworn 
in,  and  this  wa3  holden  npt  tp  be  isi  good  election^  because 
they  were  not  corporately  assembled  fo'r  want  of  a  previous 
summons*;  and  therefore  it  was  abspli^tely  necessary  that 
every  .one  of  the  common  council  should  be  present  and 
iconsei>t  So,  where  upon  evidence  it  appeared  that  the  cor-r 
poration  met  upon  a  particular  day  (pursuant  to  a  by-law) 


j  H.  v.Traebody,  hd.  fixyni.  1375.  0  R.  r.  Corp.  of  CaHisI^,  T.  6  Geo, 

k  R*.  y,  FaFergham,  8  T.  R.  352.  cited  per  Ctir.  in  Machetl  v   Nevin- 

J  Per  Holt,  C.  J.  tt.  v.  CUaIke,  Lord  ton,  Ld.  Raym.  1357,  f^nd  i|  East, 

Raym.  226.  84.  n.  where  S.  P.  was  decided. 

^  P^Rayi^ond,J.  Machell  v.  Nevin-  o  Muagi*ayev,  Neviu^iiy  Lord  ^aym, 

avu,  £.  JO  Geo.  1.  )i  East,  97.  a.  1358. 
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for  the  election  of  a  mayor,  it  was  holden'  they  could  not 
proceed  to  the  electioa  of  an  alderman  for  want  of  sum- 
mons, there  being  no  custom  to  warrant  it 

It  is  not  a  good  return  to  state,  that  the  party  was  incapa- 
ble of  being  elected,  for  the  proper  way  of  trying  whether  he 
Was  capable  of  being  elected,  is  by  an  information  in  nature 
of  quo  warranto^.  So,  where  all  the  proceedings  of  the 
election  were  set  forth  in  the  writ,  concluding  *^  by  reason 
whereof  A.  was  elected,"  a  return,  stating  that  A.  was 
elected,  was  holden  to  bie  bad'. 

4.  The  same  certainty  is  required  in  the  return,  as  before 
the  Stat  of  Queen  Anne*. 

5.  The  rule  is,  not  to  presume  every  thing  against  the  re- 
turn, but  not  to  presume  any  thing  either  one  way  or  the 
others 

e  6.  The  return  must  not  contain  two  inconsistent  causes', 
otherwise  the  court  will  quash  the  whole  return*.  But  se- 
veral consistent  causes  may  be  returned'^;  and  where  the 
causes  are  not  inconsistent,  although  some  are  bad,  yet  the 
court  may  admit  the  good  and  reject  the  bad.  It  is  not  ne- 
cessary that  every  part  of  the  return  should  be  good ;  the 
court  will  not  quash  it,  if  on  the  whole  it  state  a  sufficient 
reason  to  justify  the  party  making  it*. 

To  a  mandamus  to  restore  J.  S.  to  the  office  of  sexton, 
the  defendant  returned,  that  J.  S.  was  not  duly  elected  ac- 
cording to  the  ancient  custom  of  the  parish,  and,  further, 
there  was  a  custom  for  the  inhabitants  in  vestry  to  remove 
the  sexton  from  his  office,  and  that  J.  S.  was  removed  pur- 
suant to  such  custom :  it  was  holden*,  that  there  was  not 
any  repugnancy  in  saying,  that  J.  S.  was  not  duly  elected; 
but  that  being  in  fact  elected,  they  had,  according  to  an 
ancient  custom,  removed  him.  In  either  case,  they  were 
equally  entitled  to  exercise  that  right  The  return,  there- 
fore, was  allowed. 

The  return  need  not  be  under  the  seal  of  the  corporation, 
nor  need  it  be  signed  by  the  mayor;  for  the  return  of  a  man- 
damus is  matter  of  record,  and  acts  done  by  a  corporation 


p  Bull.  N.  P.  309.  cites  3  Raym.  I3S5.  x  Adm.  R.  y.  M.  of  Cambridip;,  2  T.R. 
.q  R.  ?.  Doncaster,  Say.  R.  4u.  456.    See  also  R,  ▼;  M.  of  York,  5 

r  R.  T.  M.ofVorkjST.  R.  66.  T.R.  66. 

8  PerLd.  Mansfield,  C.  J.  io  K.  y.  Lyme  y  Wright  y.  Fawcatt,  4  Borr.  9041 . 

Rcgris,  Doufc.  157*  s  R.  y.  Archb.  of  York,  6  T.  R.  490. 

t  R.  y.  Lyme  Re)(is,  E.  19  G>  d.  a  R.  y.TauDtou  St.  James,. Cowp.  4>3i. 
fi  See  2  T.  R.  456» 


MANDAMUS.  1027 

ttpbn  record,  are  not  required  to  be  under  hand  or  seal,  for 
in  such  case  an  action  lies  against  a  body  politic,  or  the 
persons  who  procure  the  false  return^ 

It  remains  only  to  observe,  that  clerical  mistakes  in  the 
return  may  be  amended,  even  after  it  is  filed*. 


VI.  OJ  the  Remedy^  where  the  Party,  to  whom  the 
Writ  of  Mandamus  is  directed j  does  not  make  any 
Return,  or  where  he  makes  an  insufficient  or  false 
Return. 

Tub  first  writ  of  mandamus  always  concludes  with  com- 
manding obedience,  or  cause  to  be  shewn  to  the  contrary'' ; 
but  if  a  return  be  made  to  it,  which  upon  the  face  of  it  is 
insufficient,  the  court  will  grant  a  peremptory  mandamus, 
and  if  that  be  not  obeyed,  an  attachment  will  issue  against 
'  the  persons  disobeying  !(. 

If  no  return  be  made,  the  court  will  grant  an  attachment 
against  the  persons  to  whom  the  mandamus  was  directed  ; 
with  this  difference,  however,  that  where  a  mandamus  is 
directed  to  a  corporation  to  do  a  corporate  act,  and  no  return 
is  made,  the  attachment  is  granted  only  against  those  parti* 
cular  persons  who  refuse  to  pay  obedience  to  the  mandamus: 
but  where  it  is  directed  to  several  persons  in  their  natural 
capacity,  the  attachment  tor  disobedience  must  issue  against 
all%  though  when  they  are  before  the  court  the  punishment 
will  be  proportioned  to  their  offence* 

If  the  return  upon  the  face  of  it  be  good,  but  the  matter 
of  it  false,  an  action  upon  the  cas^  lies  for  the  party  injured, 
against  the  persons  making  such  false  return.  And  where 
the  return  is  made  b^  several,  the  action  may  be  either 
joint  or  several,  it  beuig  founded  upon  a  tort ;  but  if  it  ap- 
pear upon  evidence  that  the  defendant  voted  against  the 
return,  but  was  over-ruled  by  a  majority,  the  pli^intiff  will 
be  nonsuited' ;  and  though  the  return  be  made  in  the  name 

b,  R.  V.  Mayor  of  Cxetcr,  Lord  Raym.    d  Bull.  N.  P.  soi. 

S83.    See  also  R.  v.  Chalice,  Lord    e  R.  v.  Overseers  of  St.  Chftd'«,  Salop, 
Raym.  848.  S.  P.  H.  8  Geo.  S.  MS.  Ball.  N.  P.  $01. 

C  R.  V.  Lyme  lle^'m,  E.  19  G.  3-  Dovg.        S.  C. 
15/.  f  Cortb.  J73. 
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of  the  corporation,  yet  an  action  will  lie  against  the  parti* 
cular  persons  who  caused  the  return  to  be  made^,  or  if  the 
matter  concern  the  public  government,  and  no  particular 
person  be  so  interested  as  to  maintain  an  action,  the  court 
will  grant  an  information  against  the  persons  making  the 
return^  The  return  must  be  filed  and  allowed  before  the 
information  can  be  moved  for« 

A  mandamus  was  directed  to  the  mayqr,  bailiff,  and  bur« 
gesses  of  A.  The  mayor  made  a  return^;  a  motion  wa9 
made  to  stay  the  filing  of  it,  upon  a  suggestion,  that  the 
return  was  made  against  the  votes  of  the  majority,  who 
would  have  obeyed  the  writ  But  the  court  resolved,  that 
they  could  not  refuse  the  mayor's  return,  because  he  was 
the  principal  officer  to  whom  the  writ  was  directed,  and 
actually  delivered ;  and,  as  he  had  returned  and  brought  in 
the  wnt,  it  was  not  fit  that  the  court  should  examine  upon 
affidavits,  whether  the  majority  consented.  But  if  the  mayor 
had  made  any  return,  contrary  to  the  votes  of  the  majority, 
it  was  at  his  peril,  and  the  way  to  punish  him  was  by  in« 
formation. 

Note.  Where  several  join  in  an  application  for  a  manda« 
mus,  they  may  all  join  in  the  action  for  a  false  return \ 

And  if  in  such  action  or  information  the  return  be  falsified, 
the  court  will  grant  a  peremptory  mandamus ;  however,  it 
cannot  be  moved  for  until  four  days  after  the  return  of  the 
postea,  because  the  defendants  have  that  time  to  move  in 
arrest  of  judgment*. 

In  an  action  for  a  false  return"  the  plaintiff  set  out,  that 
he  was  chosen  upon  the  first  of  October,  according  to  the 
custom.  Upon  evidence  it  appeared,  that  the  custom  was 
to  choose  on  the  *19ih  of  September,  and  that  the  plaintiff 
was  then  chosen  ;  and  this  was  holden  sufficient  to' support 
the  declaration,  for  the  day  in  the  declaration  is  but  form. 

If  the  mayor  of  a  corporation  procure  a  false  return  to  be 
made,  it  will  be  sufficient  evidence  against  him,  that  the 
mandamus  was  delivered  to  him,  and  that  the  mandamus  has 
such  a  return  made ;  and  that  will  be  presumptive  against 
him,  that  he  made  that  return,  unless  he  shews  tne  contrary. 
For  the  mayor  or  any  other  member  of  the  corporation,  or 

g  Per  Holt,  C  J.  Lord  Ra^in.  s64.  k  Green  ▼.  Pope,  Lord  Rayin.  195. 

b  SurgeoM*  Comp.  Salk.  374.  R.  v.  1  Per  Holt,  C.J.  Buckly  y.  Palmer^ 

Mayor  of  Kottinf  bam,  H.  25  G.  3.  Salk.  430, 1. 

Bull.  N.  P.  903.  S.  P.  m  Vaug^han  n  Lewii^  Cartb.  92s. 
i  R.  V.  Mayor  of  Abingdon,  Salk.431. 

Cat  lb.  499.  S.C. 
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t>ther,  who  shall  procure  a  false  return  to  be  made,  are  liable 
in  their  private  capacity". 

In  an  action  brought  in  C.  B.  for  a  false  return,  the  plain- 
tiff obtained  judgment^  the  court  of  B,  R.  refused  to  grant  a 
peremptory  mandamus;  Holt,  C.  J.  observing,  that  every 
mandamus  recites  the  fact  prout  patet  nobis  per  recordutn^ 
and  that  they  could  not  take  notice  of  the  records  of  the 
Common  Pleas^  (13}« 

Before  the  stat.  9  Ann.  c.  20.  except  in  extraordinary 
cases',  an  attachment  did  not  issue  for  want  of  a  return,  un- 
til after  the  return  of  an  alias  and  pluries  writ  of  mandaddus 
and  disobedience  of  a  peremptory  rule  to  return*.  But  by 
that  statute,  reciting  that  persons  who  had  a  right  to  the 
office  of  mayors,  or  other  oftices  within  cities,  towns  corpo- 
rate, boroughs,  and  places,  or  to  be  burgesses  or  freemen 
thereof,  had  either  been  illegally  turned  out,  or  had  been 
refused  to  be  admitted  thereto,  and  had  no  other  remedy  to 
procure  themselves  to  be  admitted  or  restored,  than  by 
writs  ^f  mandamus,  the  proceedings  on  which  were  very 
dilatory  and  expensive,  it  was  enacted,* 

1.  That  a  return  should  be  made  to  the  first  writ  of  man- 
tlamus*.  } 

2.  That  the  persons  prosecuting  such  writ  might  plead 
to*,  or  traverse  ail  or  atiy  the  material  facts  contained  in 
the  return,  to  which  the  persons  making  such  return  should 
reply,  take  issue,  or  demur;  and  such  further  proceedings 
should  be  had  therein,  as  might  have  been  had  if  the  persons 
suing  such  writ  had  brought  their  action  on  the  case  for  a 
false  return,  and  in  case  a  verdict  should  be  found,  or  judg- 
ment given  for  them  upon  a  demurrer,  or  by  nihil  dicit,  or 
for  want  of  a  replication  or  other  pleading,  they  should 
recover  damages  and  costs,  and  a  peremptory  writ  of  manda^- 

«i  Per  Ctir.'R.  v.  Chalice,  Lord  Raym.  p  See  Skinti.  669. 

84B.  q  Bull.  N.  P.  903. 

o  Anon.  Salk.  438.  probably  the  S.  C.  r  S.  ]. 

as  it  reported  by  the  ffaine  of  Green  s  S.a. 

▼.  Pope,  1  Lord  Raym.  128.  where 

S.  P.  is  laid  to  hare  been  ruled. 


(Id)  Yet  where  in  an  action  for  a  false  return,  judgment  was 
given  for  the  defendant,  and  upon  a  writ  of  error  judgment  was 
reversed  in  the  Exchequer  Chamber,  the  Court  of  K.  B.  granted 
m,  peremptory  mandamus  before  judgment  entered,  saying,  it  was 
a  mandatory  writ,  and  not  a  judicial  writ  founded  upon  the  record. 
BulLN.  P.  202. 
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tnu8  should  be  granted  without  delay  for  them  for  whom 
judgment  shall  be  given,  as  might  have  been  if  such  return 
had  been  adjudged  insufficient;  and  in  case  judgment  shall 
be  given  for  the  persons  making  such  return,  they  shall 
recover  costs. 

3.  The  Stat,  for  the  amendment  of  the  law  (4  Ann.  c  16.) 
and  all  the  statutes  of  jeofail  shall  be  extended  to  writs  of 
mandamus,  and  the  proceedings  thereupon*. 

The  power  of  traversing  the  return,  which  is  given  by  the 
second  section  of  the  preceding  statute,  is  given  in  the 
room  of  an  action  for  a  false  return ;  and  as  in  such  action  it 
cannot  be  said  that  the  damages  are  collateral,  so  neither  can 
it  be  said  that  they  are  collateral  in  a  proceeding  under  the 
statute,  for  they  are  consequent  or  dependent  upon  the  issue^ 
and  the  jury  are  to  inquire  of  the  damages  as  parcel  of  the 
charge;  and,  consequently,  if  in  a  proceeding  under  the 
statute,  the  jury  omit  to  fmd  damages  and  costs  for  the  plain«> 
tiff,  whether  the  verdict  be  general  or  special,  this  defect  can-< 
not  be  supplied  by  a  writ  of  inquiry" :  but  in  sudh  case  the 
party  may  bring  an  iction  for  a  false  return,  for  the  act  does 
not  take  away  the  party's  right  to  bring  such  action,  but 
only  provides  that  in  case  damages  are  recovered  by  virtue 
of  that  act,  against  the  persons  making  the  return,  they  shall 
not  be  liable  to  be  sued  in  any  other  action  for  making  such 
tetum*. 

Where  issue  is  joined  upon  the  traverse  of  the  return,  and 
the  prosecutor  does  not  proceed  to  trial  according  to  the 
practice  of  the  court,  judgment  as  in  case  of  a  nonsuit  may 
oe  given  ^ 

Since  the  preceding  statute,  a  mandamus,  in  cases  to  which 
the  statute  applies,  is  in  the  nature  of  an  action,  pleadings 
'  therein  being  admitted,  and  it  seems  that  in  such  cases  a 
writ  of  error  lies  upon  the  judgment*;  but  upon  the  award 
of  a  peremptory  mandamus,  in  a  case  to  which  the  stat.  of 
Ann.  does  not  a^ply,  a  writ  of  error  will  not  lie*. 

It  appears  from  the  wording  of  the  statute,  that  there  are 
niany  cases  to  which  it  does  not  extend ;  therefore  in  all 
those  cases  the  proceedings  ^lust  be  according  to  the  course 
of  the  common  law^ 

tS.  7.  s  1  P.Wms.351,  Str.  1059. 

ti  Kynaston  r.  Mayor  of  Shrewsbury,  a  Dean  of  Dublin  v.  the  KinjCf  in  ar- 

T.  9  &  10  G.  9.  MS.  anu  Str.  1059.  ror.^D.  P.  9ist  April,  1724. 1  ^ro. 

S.  C.  P.  C.  73.  Tomlin*8  Ed. 

X  Bnll.  N.  P.  203.  See  Str.  1053.  b  Bull.  N.  P.  304. 
y  Wi^u  V.  Hohues,  Say.  R.  110.  R.  v. 

I^ayor  of  Stafford,  4  T.  K.  689. 
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CHAP,  XXIX. 


MASTER  AND  SERVANT. 

L  Of  Actions  by  Servants  agaimt  their  Masters^ 
for  the  Recovery  of  their  Wages. 
II.  Of  the  Liability  of  the  Master  in  respect  of  a 
Contract  made  by  the  Servant. 

III.  Of  the  Liability  of  the  Master  in  respect  of  a 

tortious  Act  done  by  the  Servant. 

IV.  Of  Actions  brought  by  Masters  for  enticing  away 

Apprentices  and  Servants^  and  for  Injuries 
done  to  their  Servants ;  and  herein  of  the  Action 
for  Seduction^-'Witness — Damages. 


I.  Of  Actions  by  Servants  against  their  Masters^  for 
the  Recovery  of  their  Wages. 

If  a  person  retains  a  servant  under  an  agreement  to  pay 
him  so  much  hy  the  day,  month,  or  year,  in  consideration 
of  the  service  to  be  performed,  the  servant,  having  fulfilled 
his  part  of  the  contract,  may  maintain  an  action  against  the 
master,  or,  in  case  of  his  death,  against  his  personal  repre- 
sentative, for  a  breach  of  the  contract  on  the  part  of  the 
master. 

The  form  of  action  will  depend  upon  the  nature  of  the 
contract ;  if  the  contract  be  by  deed,  an  action  of  debt  or 
covenant  must  be  brought  (1);  if  by  parol,  (i.  e.  in  writing, 
but  not  a  specialty  or  verbal,)  an  action  of  debt  or  assumpsit. 


(l)  If  a  feme  covert,  without  any  authority  from  her  husband, 
coptract  with  a  servant  by  deed,  the  servant  having  performed  the 
service  stipulated,  may  maintain  an  action  of  assumpsit.  White  v, 
Cuyler,  6T.  R*  176. 


id3-i   .       Master  and  sEkvANt. 

If  a  servant  be  hired  in  a  general  way*,  he  is  considered 
to  be  hired  with  reference  to  the  general  understanding  upori 
the. subject,  viz,  that  he  shall  be  entitled  to  his  wages  for  the 
lime  he  shall  serve,  though  he  do  not  continue  in  the  service 
during  the  whole  year  (2) ;  and  if  he  die  before  the  end  dt 
the  year,  his  personal  representatives  will  be  entitled  to  il 
})roportionAble  part  df  the  wages  due  to  him  at  the  time  of  his 
deaths 

A  toaster  inay  discharge  his  Servant  at  a  moment's  ivaming 
for  misconduct^  e,  g**  for  being  absent  when  wanted,  sleeping 
from  home  at  night  without  his  master's  leave,  &c.  and  in  such 
case  the  servant  will  only  be  entitled  to  such  wagefl  aS  are  due 
at  the  time  of  his  discharge  (3). 

A  servant  whb  comes  over  from  the  West  Indies*,  where 
he  has  been  a  slave,  and  who  continues  in  the  service  of  his 
tnaster,  in  England,  without  any  agreement  for  wages,  is  not 
entitled  to  any  wages,  unless  there  has  been  an  express  pro^ 
mise  on  the  part  of  the  master* 


li.  Of  the  Ltahilily  of  Masters  in  respect  of  Contracts 

made  by  their  Servants. 

A  cowtrAct  made  by  a  servant  acting  under  the  express' 
tuthority  of  the  master  is  binding  on  the  toaster. 

And  the  same  rule  hdds,  where  the  servant  acts  under  an 
implied  authority. 

The  defendant*^  who  was  a  dealer  in  iron,  sent  a  waterman 
to  the  plaintiff  for  iron  on  trust,  and  paid  for  it  afterwards. 
He  sent  the  same  waterman  a  second  time,  with  ready  money, 
who  received  the  goods,  but  did  not  pay  for  them.     Pratt, 

a  Admitted  10  Cutter  ▼.Powell, 6 T.R.  c  Alfred  ▼.  iVt.  of  Fit^toeii,  3  Esp. 

320.  N.  P.  C.  3. 

b  RobiDSon  ▼.  HIndmati,  B.  R.  Lon-  d  F.  N.  B.  leo.  O. 

doD  Sitting  after  M.  T.  41  G.  d.  e  Hazard  ▼.  Trcadweil,  Sir.  505. 

Keiiyou,  C.  J.,  3  Esp.  N.  P.  C  dsSi 


(2)  See  the  case  of  Worth  v.  Viaer,  in  Yin.  Abr.  vol.  3.  p.  8.  tit« 
Apportionment. 

(3)  But  if  the  servant  has  not  be^n  guilty  of  misconduct,  and  th« 
master  discharges  him  without  warning,  the  servant  in  that  case  will 
be  entitled  to  a  month's  Waged  beyond  the  wages  due  for  the  period 
of  actual  service.     Admitted  per  Keoyon»  C.  J»>  S.  C« 
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t!.  J.,  ruled,  that  the  sending  the  watennan  on  trust  the  first 
time,  and  the  defendant  paying  for  the  goods,  was  giving  the 
watennan  a  credit  so  as  to  make  the  defendant  liable  upon  the 
second  contract 

In  an  action  by  &  publican  ^  for  beer  sdd^  it  appeared  that 
the  defendant  had  dealt  with  the  plaintiff  oii  dredit,  and  paid 
him  several  suitis  for  beer;  at  len^h  the  defeddant  gave 
notice  to  plaintiff's  servant,  who  brought  the  beer,  that  he 
would  pay  for  the  beer  as  it  came  in.  The  defence  to  the 
present  action  was,  that  the  defendant  had  paid  the  servant 
Lord  Eldon,  C.  J.,  thought  that  the  defendant  was  liable } 
for,  as  the  change  in  the  usual  mode  of  dealing  had  been  sug- 
gested by  the  defendant  himself,  and  as  he  had  personal  deaU 
ings  with  the  master,  in  a  particular  mode,  notice  to  the  ser* 
rant  alone  of  a  change  in  that  mode  would  not  be  sufficient; 
the  defendant  must  shew  that  the  master  himself  had  notice 
of  it,  or  he  could  have  no  defence  to  the  action. 

In  an  action  on  a  farrier's  bill^,  it  appeared,  that  the  de«> 
fendant,  by  an  agreement  with  his  groom,  allowed  him  five 
guineas  a  year,  for  which  he  was  to  keep  the  horses  properly 
shod,  and  furnish  them  with  proper  medicines  when  neces* 
«aryb  Lord  Kenyon  said,  that  it  was  no  defence  to  the  action, ' 
unless  the  plaintiff  knew  of  this  agreement,  and  expressly 
trusted  the  groom.  That  if  the  servant  buys  things  which 
come  to  his  master's  use,  the  master  should  take  care  to  see 
them  ^aid  for  ;  for  a  tradesman  ha^  nothing  to  do  with  any 
private  agreement  between  the  master  and  servant 

But  where  an  express  authority  is  not  given  by  the  nlaster, 
iand  from  the  nature  of  the  case  an  authority  cannot  be  implied, 
the  master  is  not  liable. 

Hence,  where  the  chaise  of  the  mailter  had  been  broken  by 
the  negligence  of  his  servant**,  and  the  servant  desired  a  ' 
coachmaker,  who  had  never  been  employed  by  the  master ^  to 
repair  it,  which  was  accordingly  done,  and  the  master  refusing 
to  pay  the  amount  of  the  bill  sent  in  by  the  coachmaker,  he 
insisted  on  retaining  the  chaise  as  a  lien;  Lord  Ellenborough, 
C.  J.,  was  of  opinion,  that  the  coachmaker  was  not  entitled 
so  to  retain  it;  for  whatever  claim  of  that  sort  he  might  have, 
he  must  derive  it  from  legitimate  authority ;  that  unless  the 
master  had  been  in  the  habit  of  employing  the  tradesman  in 

f  Gratland  ▼.  Frcctfkan,  IS  Esp.  N.  P.    h  Hitcox  ▼.  Greenwood,  4  feip.  N.  P. 

C.  85.  C.  J 74. 

f  PrecioQ*  ▼.  Abel,  1   £l#.  N.  Pi  C. 
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the  way  of  his  trade,  it  should  not  be  in  the  power  of  the  ser« 
vant  to  bind  him  to  contracts  of  which  the  master  had  not 
any  knowledge,  and  to  which  he  had  not  given  &ny  assent. 
It  was  the  duty  of  the  tradesman,  when  he  was  employed* 
to  have  inquired  of  the  principal,  whether  the  order  was 
given  by  his  authority ;  but  having  n^lected  to  do  so,  the 
master  was  not  liable  to  the  demand,  and  the  detainer  of  the 
chaise  was  unlawful. 

When  the  master  is  in  the  habit  of  paying  ready  money  for 
articles  furnished  in  certain  quantities  to  his  family^,  if  the 
tradesman  delivers  other  goods  of  the  same  sort  to  the  servant, 
upon  credit,  without  informing  the  master  of  it,  and  the  latter 
goods  do  not  come  to  the  master's  use,  the  master  is  not 
liable. 

A  master  contracted  with  a  tradesman  to  serve  him  with 
articles  for  ready  money '^,  and  the  master  gave  his  servant 
money  to  pay  for  the  articles,  which  was  done  accordingly; 
afber  some  time,  the  master  turned  away  this  servant  and 
took  another,  to  "whom  he  gave  money  as  before ;  the  second 
Mrvant  did  not  pay  the  tradesman,  and  afterwards  ran  away: 
an  action  having  been  brought  by  the  tradesman  against  the 
master,  it  was  holden,  that  the  master  was  not>  liable  to  pay 
the  money  again  (4). 

A  journeyman  to  a  baker  vfzs  holden  a  good  witness  to 
prove  the  delivery  of  bread  to  the  defendant',  without  a 
release,  in  a  case  where  there  was  not  any  evidence  of  an 
usage  for  the  journeyman  to  receive  the  money  for  the 
bread  delivered. 

A  clerk  who  receives  money  for  his  master  is  a  good  wit- 
ness to  prove  that  he  has  paid  it  over  to  his  master,  ex  neces* 
sitate  reiy  without  a  release"^. 


)   Pearce  t.  Rogen,  3  Esp.  N.  P.  C.  1  Adams  ▼.  Davis,  3  Esp.  N.  P.C.  48. 

SI 4.     See  also  l  Show.  gs.  Eldon,  C.  J. 

k  StnbbiDg  y.  UetDU,  Peake^s  N.  P.  C.  m  Matthews  ▼.  Haydon,  2  Esp.  N.  P.  C. 

47.  509, 


(4)  It  was  said  by  Lord  Kenyon  in  this  case,  that  if  the  master 
employs  the  servant  to  buy  things  on  credit,  he  will  be  liable  to 
whatever  extent  the  servant  shall  pledge  his  credit. 
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II I •   Of  the  Liability  of  the  Master  in  respect  of  a 
.  tortious  Act  done  by  his  Servant. 

An  action  on  the  case  will  lie  against  a  master  for  an  injury 
done  through  the  negligence  or  unskilfulness  of  the  servant 
acting  in  his  master's  employ. 

As  where  the  servants  of  a  carman  ran  over  a  boy  in  the 
streets",  and  maimed  him  bv  negligence,  an  action  was 
brought  against  the  master,  and  the  plaintiff  recovered. 

So  where  the  servant  of  A.*,  with  his  cart  ran  against  the , 
cart  of  B.,  which  contained  a  pipe  of  wine,  whereby  the  wine; 
was  spilled ;  an  action  was  brought  against  A.,  the  master^^ 
and  holden  to  be  maintainable. 

An  action  on  the  case  is  the  proper  remedy  for  an  injury 
of  this  kind,  and  not  an  action  of  trespass^. 

In  these  cases,  if  the  declaration  state  that  the  defendant 
(the  master),  negligently  drove  his  cart^,  &c.  it  will  be  sup- 
ported by  evidence  that  the  defendant's  seroant  drove  the 
cart. 

The  servant  may  be  examined  by  the  defendant  (the  master) 
as  a  witness,  having  been  released  by  his  master'^  but  not 
otherwise';  because  the  verdict  in  this  action  may  be  given 
in  evidence  by  the  master,  in  an  action  brought  by  him 
against  the  servant,  as  to  the  quantum  of  damages. 

In  like  manner,  the  servant  of  the  plaintiff  may  be  exar- 
mined  by  the  plaintiff,  having  first  been  released  by  the 
plaintiff^ 

To  an  action  on  the  case  against  several  partners^  for 
negligence  in  their  servant,  whereby  the  plaintifTs  goods  were 
lost,  it  cannot  be  pleaded  in  abatement  that  there  are  other 
partners  not  named. 

Having  stated  the  cases  in  which  the  law  considers  the 
master  as  responsible  for  the  injurious  act  of  his  servant,  it 
may  be  proper  to  observe,  that  where  the  servant  commits  a 
wilful  trespass,  without  the  direction  or  assent  of  the  master, 
an  action  of  trespass  will  not  lie  against  the  master ;  in  such 

n  1  Ld.  Raym.739.  ex  rel.  MVi  Place.  ■  Green  ▼•  the  New  River  Com.  4  T. 

o  1(1.  R.  589. 

p  Morley  t.  Gaisford,  2  H.  Bl.  443.  t  Miller  r.  Fttlconer*  1  Camp.  N.  P.  C. 

q  Brucker  ▼.  Fromont,  6T.  R.  659.  851. 

r  Jerris  r.  Hayes,  s  Str.  1083.  per  Lee^  n  Mitcliell  v.  Tarbatt    and   othen, 

C.  J.  5  T.  R.  649.    See  d  Bof.  &  Pa). 

N. R.  365. 
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tase  the  servant  only  is  liable.  As,  where  a  servant  of  the 
defendant  wilfully  drove  the  defendant's  chariot  against  the 
plaititifTs  chaise* ;  an  action  of  trespass  having  been  brought 
against  the  defendant,  it  appeared  in  evidence,  that  the  de- 
fendant was  neither  present  at  the  time  when  the  injury  wad 
committed,  nor  had  he  in  any  manner  directed  or  assented  to 
the  act  of  hid  servant ;  it  was  holden,  that  the  action  could 
not  be  maintained. 

So  where  one  of  a  ship's  crew  wilftrlly  injured  another  ship, 
Without  any  direction  from  or  privity  of  the  master,  it  wad 
holden,  that  trespass  could  not  be  maintained  against  the 
master,  although  ne  was  on  board  at  the  time^ 

If  a  master  command  his  servant  to  do  an  illegal  act*,  the 
servant,  as  well  as  the  master,  will  be  liable  to  the  party  in- 
jured ;  for  the  servant  cannot  plead  the  command  of  the 
master  in  bar  of  a  trespass. 

An  action  on  the  case  was  brought  against  a  master  and 
his  servant*,  for  breaking  a  pair  of  horses  in  Lincoln's  Inn 
Fields,  where,  being  unmanageable,  th6y  rah  against  and  hurt 
the  plaintiff;  it  appeared  that  the  master  was  absent;  but  it 
was  holden,  on  motion  in  arrest  of  judgment,  that  the  action 
would  lie ;  for  it  should  be  intended  that  the  master  sent  the 
servant  to  train  the  horses  there. 

In  an  action  on  the  case^  against  the  defendant  for 
causing  a  quantity  of  lime  to  be  placed,  on  the  high  road,  by 
means  of  which  the  plaintiff  and  his  wife  were  overturned 
and  much  hurt,'  and  the  chaise  in  which  they  then  were  was 
considerably  daitoaged ;  it  appeared  that  the  defendant  having 
purchased  a  house  by  the  road  side,  (but  which  he  had  never 
occupied,)  contracted  with  a  surveyor  to  put  it  in  repair  for 
a  stipulated  sum ;  a  carpenter  having  a  contract  unaer  the 
surveyor  to  do  the  whole  business,  employed  a  bricklayer 
under  him»  and  he  again  contracted  for  a  quantity  of  lime 
with  a  lime-burner,  by  whose  servant  the  lime  in  question 
was  laid  in  the  road.  In  support  of  the  action,  it  was  con- 
tended, that  the  act,  which  caused  the  injury  complained  of, 
was  an  act  done  for  the  benefit  of  the  defendant,  and  in  con- 
sequence of  his  having  authorized  others  to  work  for  him ; 
and  although  the  person  by  whose  neglect  the  accident  hap- 
pened was  the  immediate  servant  of  another,  yet  for  the  bene- 

X  M'MantiB  v.Crickett,  1  East,  io6.  b  Bush  ▼.Steinman,  1  Bos.  &Pu1. 404. 

y  Bowcherv.Noid8troin,iTaunt.568.  See  Matthews  ▼.  West  Mid.  Water 

See  Nicholion  r.  Mounsey,  infir.  p.  Works  Company,  3  Camp.  N.  P.  C 

1037.  403.  and  Harris  v.  Baker,  4  M.  k  S. 

z  Sands  ▼.  Child,  3  Lev.  353.  97.  * 

«k  Michael  v.  Alestree  and  another^  s 
Lev.  17^    See  ante,  p.  491. 
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fit  of  the  public,  he  must  be  considered  as  the  servant 
of  the  defendant  If  the  defendant  was  not  liable, « the 
plaintitf  might  be  obliged  to  sue  all  the  parties  who  had 
subcontracts  before  he  could  obtain  redress.  On  the  part 
of  the  defendant,  it  was  urged,  first,  that  the  cause  of  action 
did  not  arise  on  the  defendant's  premises,  the  complaint 
being,  that  a  quantity  of  lime,  which  should  have  been 
placed  there,  was  actually  laid  on  the  high  road :  that  being 
the  case,  there  was  no  authority  to  shew  that  the  defendant 
was  liable,  merely  because  the  act  from  which  the  injury 
arose  was  done  for  his  benefit.  •  If  that  general  proposition 
were  true,  it  might  be  contended,  that  the  defendant  must 
have  answered  for  any  accident  which  might  have  happened 
during  the  preparation  of  the  lime  in  the  liroe-burner*s  yard. 
Secondly,  that  the  liability  of  the  principal  to  answer  for 
his  agents,  is  founded  in  the  superintendence  and  control 
which  he  is  supposed  to  have  over  them.  1  Bl.  Com.  431, 
In  the  civil  law,  that  liability  was  confined  to  the  person, 
standing  in  the  relation  of  pater-familias  to  the  person  doing 
the  injury.  Inst.  lib.  4.  tit.  5.  §  1.  Dig.  lib.  9.  tit  3.  And 
though  in  our  law  it  has  been  extended  to  cases  where  the 
agent  is  not  a  mere  domestic,  yet  the  principle  continues  the 
same.  Now  clearly  it  was  not  in  the  power  of  this  defendant 
to  control  the  agent  by  whom  the  injury  to  this  plaintiff 
was  effected.  He  was  not  employed  by  the  defendant,  but 
by  the  lime-burner;  nor  was  it  in  the  defendant's  power 
to  prevent  him,  or  any  one  of  the  intermediate  sub-con- 
tracting parties,  from  executing  the  respective  parts  of  that 
business  which  each  had  undertaken  to  perform.  The  court, 
however,  were  of  opinion,  that  the  action  would  lie;  and 
that  it  was  competent  to  the  plaintiff  to  bring  his  action 
either  against  the  person  from  whom  the  authority  flowed, 
or  against  the  person  by  whom  the  injury  was  actually 
committed. 

The  captain  of  a  kingS  ship  of  war  was  holden  not  to  be 
responsible  for  the  damage  done  to  another  vessel,  through 
the  negligence  of  his  lieutenant^,  who  was  upon  deck,  and 
had  the  actual  direction  and  management  of  the  steering  and 
navigating  of  the  ship  at  the  time,  and  when  the  captain  was 
pot  upon  deck,  nor  was  called  upon  by  his  duty  to  be  there* 

c  NKholioa  ▼.  Moaofey*  15  Ea«t,  394. 
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IV.  Of  Actions  brought  by  Masters  for  enticing  avcay 
Apprentices  and  Servants^  and  for  Injuries  done 
to  their  Servants;  and  herein  of  the  Action  for 
Seduction — Witness — Damages. 

An  action  on  the  case  may  be  maintained  by  a  masler 
against  any  person  who  entices  away  his  apprentice  or  ser- 
vant from  his  service'',  or  w.ha. continue  to  enoploy  such  ser- 
!  vant  aft^r  nott^e^  though  the  defendant  did  not  procure  the 
\  servant  to  leave  his  master,  or  know  when  he  employed  him, 
that  he  was  the  servant  of  another*.    But  the  master  may,  if 
he  chooses,  wave  his  action  for  the  tort^;  and  bring  an  action 
of  indebitatus  assumpsit  for  work  and  labour  done  by  his  ap- 
'  prentice,  against  the  person  who  tortiously  employed  him. 
So  the  captain  of  a  ship  of  war  detaining  an  apprentice  who 
had  been  impressed,  after  verbal  notice  by  such  apprentice 
of  his  condition,  is  liable  in  an  action  by  the  master  for  wages 
for  the  service  of  the  apprentice*. 

It  is  not  material  whether  the  apprentice  be  legally  ap« 
prentice  or  not ;  it  is  sufficient  if  he  be  so  de  factoK 

It  has  been  holden',  that  a  master  cannot  maintain  an  ac- 
tion for  seducing  his  servant,  after  the  servant  has  paid  him 
the  penalty  stipulated  by  his  articles  for  leaving  him.  Neither 
can  an  actiop  be  maintained  for  harbouring  an  apprentice  as 
such,  if  the  master  to  whom  he  was  bound  was  then  not  an 
housekeeper,  and  of  the  age  of  twenty-four  years*^. 

A  master  may  maintain  an  action  for  an  injury  done  to  his 
servant,  as  fake  imprisonment,  batteiy,  &c.  which  deprives 
the  master  of  his  service.  The  form  of  action  is  an  action 
of  trespass,  usually  termed  an  action  per  quod  sercitium 
amisity  the  gist  of  the  action  bein^  the  loss  of  service ;  and 
lience  the  servant  may  be  a  witness*,  for  he  is  not  interested 
as  to  this  point. 

d  Adm. percur. inQ.T. DaDtelj61VIod.  wickr,  C.J.  in  R.  y.  St.  Nicholas, 

1 82.  1  Burr.  8.  C.  94, 95. 

«  Blake  v.  Lanyon,  6T.  R.  821.  i  Bird  v.  Randall,  3  Barr.  1343.  1  Bl. 

f  Lightly   V.  Cloiiston,    I   Tauoton^s  K.  38/. 

Rep.  1 12.  See al«o  Foster  v.  Stewart,  k  Gyc  v.  Felton,  4  Taunt.  876. 

3  Matile  and  Selwyn,'i9i  S.  P.  I  Jewell  v.  Harding,  T.  10  G.  l.Gilh. 

g  Eadea  ▼.  Vandeput,  M.  25  G.  3.  B.  R.  £Tid.  94.  ed.  1761.    1  Str.  59.'».  S.  C. 

5  East,  39.  u.  by  the  name  of  Duel  v.   Harding, 

h  Barber  v.  Dennis,  Salk.  68.  6  Mod.  Lewis  ▼,  Fog,  2  Str.  944.  S.  P. 

69.  S.  C  recognized  by  Lord  Hard- 
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Of  the  Action  for  Seduction. 

This  form  of  action  is  frequently  adopted  by  a  parent  for 
the  purpose  of  obtaining  a  compensation  in  damages  for  de- 
bauching his  daughter  (5),  and  getting  her  with  child,  atid 
the  expenses  attending  the  lying-in  (6).  As  to  the  nature  of 
the  action,  it  has  been  sdlemnly  decided",  contrary  to  the 
opinion  expressed  by  Buller,  J.,  ante  n.  ($),  <hat  this  is  an 
action  of  trespass,  and  not  trespass  on  th|c  case ;  and  conse- 
quently that  a  count  for  breaking  and  entering  the  plaintiff's 
dwelling-house,  and  debauching  hi6  daughter,  whereby  he  lost 
her  service,  may  be  joined  with  a  count  omittinor  the  trespass 
to  the  dwelling-house,  and  merely  stating  that  tne  defendant, 
with  force  and  arms,  debauched  the  plaintiff's  daughter,  per 
quod  servittum  amisit.  It  has  been  nolden,  that  this  action 
may  be  maintained,  although  the  daughter  was  of  age  at  the 
time  of  the  seduction".  But  as  the  action  is  founded  on  the 
loss  of  service,  that  must  be  alleged  in  the  declaration*  (7) ; 
and  it  must  be  proved  that  the  relation  of  master,  and  servant 
(which  in  these  cases  the  law  implies  from  very  sliorht  circum- 
stances) subsisted  at  the  time  when  the  injury  was  com- 
mitted**,  and  the*  circumstance  of  the  daughter  having  been 
under  age  at  that  time,  will  not  dispense  with  the  necessity 

m  Woodward  ▼.  WaUod,  2  N.  R.  476.  S5  C«.  3.  cited  in  5  East,  47.  n.  and 

recognized    in   Ditcham   ▼.    Bond,  MSS. 

9  Maule  and  Selwyn,  436.  p  Postlethwaite  ▼.  Parkes,  3  Bnrr. 

n  Bennetv.  Allcott,  sT.R.  166.  J 87s.  recos^nized   by  Buller,  J,  iu 

o  Satertbwaile  v.  Dewhurst,  B.  R.  £.  9  T.  R.  166. 


(5)  If  the  ipjury  of  seduction  is  accompanied  with  an  illegal 
entry  of  the  house  of  the  parent,  he  has  his  election  either  to  bring^ 
trespass  for  the  breaking;  and  entering,  and  lay  the  debauching  of 
the  daughter,  and  loss  o^  her  service,  as  consequential  damages,  or 
he  may  oring  an  action  on  the  case  for  debauching  his  daughter, 
per  quod  servitium  amisit  *• 

(6)  A  master,  not  standing  in  the  relation  of  a  parent,  may 
maintain  this  action  for  debauching  his  servant.  Fores  v,  Wilson, 
Peake's  N.  P.  C.  55.  In  like  manner  it  may  be  maintained,  for 
the  seduction  of  an  adopted  child.    Irwin  v.  Dearman,  1 1  East,  23. 

(7)  "  Although  the  daughter  cannot  have  an  action,  yet  the  fa- 
ther may,  not  for  assaulting  his  daughter,  and  getting  her  with, 
child,  because  this  is  a  wrong  particularly  done  to  her,  yet  for  the 
loss  of  her  service  caused  by  this,**  Per  Roll.  C.  4.  Norton  r. 
Jason,  Sty.  398. 

•  Per  Buller,  J.  9  T.  R.  i67i  I6d.  and  HoU,  C.  J.  LordRaym.  103S. 
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of  this  proof'.  It  i«  not  necessary,  however,  to^fove  ar  f  07n 
tract  for  ser\'ice,  if  the  daughter  was  in  fact  a  servant,  nor  that 
she  slept  in  the  house\  But  evidence  must  be  given  of  act^ 
of  service ;  the  slightest,  however^  ^ill  be  sufficient,  as  milk-« 
ing  cows'  3X1^  the  like. 

Witness.-^y\^e  daughter  or  aerva^U  ia  a  competent  witness, 
to  prove  the  ^asA. 

Plaintiff  brought  trespass  against  the  defendant  4br  break-, 
ing  and  efitering  bis  housed  and  debauching  his  daughter,  hf 
whlcK  he  lost  her  service  for  a  long  space  of  time.  Upoa 
the  trial  it  appeared,  that  the  defendant  was  admitted  in  the 
way.  of  courtship,  to  visit  the  young  woman ;  that  proposals 
haa  jbeen.made  on  botli  sides ;  that  one  night  she  went,  to  bed* 
and  left  her  chamber  window  open,  and  the  defendant,  by 
setting  a  lacjder  to  her  window,  got  into  her  chamber,  and 
having  laiuswith  her,  she  became  pregnant,  and  afterwards 
had  a.cbildy  whereby  the  father  was  put  to  a  great  expense. 
These  facts- the  ^udge  at  ^isi  Pxius  admitted  the  daughter  to. 
provG^fUpon  which  the  jury  cprv^p  160/.  damages.  A  motion, 
ibr  a  new  trial  was  madqon  tne  following  grounds:  1st,  Be-, 
cause  t{ie  verdict  was  against  evidence,  there  being  no  proof 
of  any  trespass  committed  in  breaking  the  house,  but  on  the 
contrary,  that  the  window*J|aving'been  left  open  by  the  plain-, 
tiff '8«daMgliter9^tb^<deCen^Qt  watered  by  virtue  of  a  ii<^nc^ 
froni-her^  and  jgo.c^ld  not.be  a  trespasser.  Iv  ortou  v.  Jason» 
Styl.  398.  Hunt  v.  Wotto«i,.X?  JR^ym.  iOO.  ^dly.  That  tii^, 
dauffhteri  who  weis  poj'ticeps  criminis^  and  swearing  for  hej^ 
father^ -aijd'  ift  consequence  of  that,  swearing  for  herself,  was 
not  a  competent  \yitne8s.  3dl^,  Thiit  the  damages  were  ex-i. 
cessive,  no  loss  of  service  having  been  proved,  and  the  jury 
mistaken  in  their  assessment  of  the  damages,  the  girl  having 
sinds  tbe  trial  brQUght  another  action  for  breach  of  the 
promise  of  marriage.  iSed  per  curiam^  as  to  th(J  first  .ground. 
the  defendajit's  e^itry  into  the  hous^  without  the.  privity  of 
the  father  or  mother,  is  plainly  a  trespass;  as  to  the  2d,* the, 
daughter  was  a  competent  witness,  and  no  more  interested  n\ 
the  question  than  servants  in  actions  brought  by  their  master* 
for  beating  them,  per  quod  their  masters  lost  their  service,  in" 
which  cases  the  servants  are  constantly  admitted.  3dly,  I'be 
damages  in  %\m  case  are  far  from  being  excessive;  the  de-» 
fendant  being  admitted  in  an  honourable  way,  made  a  very 
ung€Berou«  itee  of  the  acquarnta4ice  wit^  the  daughter,  which 
is  a  firreat  aggravation  of  bis  oflence,  and  it  is  hardly  possible 
to  estimate  the  damage  of  a  fether  under  such  circumstances; 

q  Deau  v.  Peal,  5  East,  45.  t  Cock  v.  Worlbam,  B.  R.  M.  loG.  ^ 

r   Mann  v.  Uarrctt,  N.  F.  C.  6  Esp.  MSS.  S.  C.  ihortly  reported  in  Sfr, 

p  Per  Kuller,  J.  io  ScnncU  v.  .^Ucot^,        93.  1054, 
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fnd  aft  to  io68  of  service  not  haviqg  been  piOTed,  that  was 
qqtte  imoaateria],  the  rule  being,  that  where  the  loss  of  ser- 
vice is  the  gist  of  the  action,  there  it  must  be  proved;  a3  in 
trespass  by  a  nmster  for  beating  bi^  servant ;  but  w  h^rje  j^id 
only  in  aggravation  of  damages,  Ipss  of  service  need  nqt  h§ 

E roved :  and  here  the  action  is  founded  on  the  trespass  in 
reaking  the  house,  and  the  loss  of  service  is  onlv  conde- 
qoential  to  it  As  to  the  neiv  actipn  that  l^as  been  brought, 
we  caniiot  take  any  notice  of  it. 

Witnesses  cannot  be  examined,  on  the  part  pf  the  plaintiff, 
as  to  the  daughter's  general  character  for  chastity,  except  iii 
answer  to  evidence  adduced  bv  the  defendant  of  s^enercubad 
character',  A  specific  breach  of  chastity  alleged  on  the  part 
of  the  defendant  will  not  afford  ground  for  such  exam'inar> 
tion'.  Npr  does  the  mere  cross-examination  of  the  daughter 
to  shew  that  she  bad  been  guilty  of  improper  conduct,  entitle 
the  plaintiff  to  call  other  witnesses  to  her  character^  The 
4laughter  is  not  bound  to  answer  in  cross-examhiation, 
whether  she  had  not  previously  been  criminal  with  other 
men*.  Neither  can  evidence  be  admitted  that  the  defendaift 
accomplished  the  9eductipn  by  n^eans  pf  a  promise  of  mar^* 

Of  the  Damage. 

Liberal  damages  are  usually  given  in  an  actiqq  for  sedu^^* 
jtion,  and  the  courts  are  disinclined  to  grant  new  trials  merely 
im  the  ground  of  excess  in  that  respect^ 

From  a  laudable  desire,  as  I  cpnceive,  to  sappi)^  the  vio^ 
,of  seduction,  jsgi^inst  which  our  cpmiiud  code  has  not  pro- 
vided any  punishment,  o^aoy  i^ii^^t  judj;e6  have  thought  i% 
proper  to  direct  juries  in  ascertaii^ing  the  amount  of  the  da- 
mages in  this  action,  to  have  regard  not  rqk^jf  .to  the  injuiy 
sustained  by  the  Ufss  pf  jservice,  a  proper  cpmpensatipn  fojr 
which  might  amount  to  a  few  pounds  only,  but  also  tp  the 
wounded  feelings  of  tfa^e  parei^t  9r  ^x^y  ftandui^;  tM  toco  pa* 
rentis. 

In  iSoutheniwood  v.  Ramsden,  Middz.  Sittingf  ^r  p.  T« 
19th  Feb.  1805,  which  was  an  action  by  a  cystpm-house  of- 
ficer against  a  cow-keeper,  for  the  sedu^ion  of  the  plaintiff's 

oBamfieldT.MaflBejjiCamp.N.P.C.    f  Dodd  r.  Norrii,  9  C«n[«  N.  P.C. 

460.  519. 

xH.C.  a  Ik      . 

y  J>odd  T.  Norrw,  3  Ctrop.  N.  P.  C.    b  Tullidgc  ▼.  Wade,  8  Wib.  ]8  Ed- 
'519.  monmmr,  Macbell,  fi  T.  B.  4.  Bcq- 

«€ttT.  A11cott,BT.  R.  16(6. 

VOL.  II,  e  C 


tiS'ti  tregbkss^  iahd"  W6» 'fo^rrtded  ctfi-theifijury  done  to  Che 


c^Miy^b  let  Iri  tf^A^to^,  biii'  Krb6b  Iihi0  WM  ^estdblirihiad^ 

/fl/%^rrfbhdb'«^im?#W  .&c  e^^n^W/o**'  the  'l(M'^hkh  the 

fMK^'suit(dff€(tiyB€ifrg  itpmed  0(f4h&4ia^iiBly  Md^tonwPort 

:  ^  hh  ^itny aM  hfihk  Hm6fin%r  v%ikh  tU  Ttveif>ei.    The 

juty  g&Ve  SOO/.  dams^es.    hbtA  Ei^loii;'C»  J.  Jiad  cxfymuied 

'  l^'Brttiflht  iofHhioft  at  BfrstolStimrtver  A«^i&ed>  ItiOO,  li^tbecase 

of '<3fidmber!sY.  Xrwito,  where  tlie  ft^ttoti  waa^broagfat  byaa 

atittt;  mi"  tibie  seductfoti  <sf  4ier  «rfe;e^,^  ftgaiiM  ihe^^ndanl,  a 

Ifetitetiaut'inifee  natyi-  Thi&^eblef  jugtico  «crfdtbo  jury,  that 

ip  oaTcttl^tin]^  the  q|iaiiil$}.m  of  dathages,  Ibey  were  not^ 

4doK  rtferely  to'  Che  loss^  service,  whkti'inifiht  amoun^only 

to  a  few  poubd9r1^  ^»p  io  the  itfomdid  fe^Ungi  qf  tfa? 

pftrty-    Thd  jirry  ji^  «0^.  d«^«age^. 

'^  Troij^  the  amoiint  olT  tlie  d^piag^  te  the  preceding  casesi 
It  yjir  bp  qhiewwp,  t^at  diu|5  refepect  Wi^g  paid  by  the  Wiy'to 
thfe  Vyrection  of  th^  j^dga .,  It  may  1)e"  remarked,  thstt  ^- 
■though^  this  practice  of  giving  damages  for  the  xcoundtd  JM^ 
ings  of  the  party  can  scji^cely  be  reconciled  with  the  strict 
rule  of  law,  which  entitles  a  person  to  recover  only  secundum 
allegata  ^  probata ;  yet,  when  the  nature  of  the  vice  of  s&t 
duction,  and  the  pernicious  consequences  which  result  from 
it  are  duly  considered,  few  persons  (however  anxious  they 
may  be  that  the  boundaries  between  civil  injuries,  and  cri- 
minal offences  should  be  preseiTed  as  distinct  as  poe^bie) 
will  regret  that  such  a  practice  has  been  adopted. 

Since  the  publication  of  the  preceding  remarks,  an  appli«^ 
cation  was  made  to  the  court  of  B.  R,  to  set  aside  an  inqui- 
sition  on  the  ground  of  ej^cessive  damages*,  where  the  plain- 
tiff had  declared  against  the  defendant  for  the  seduction  of 
his  adopted  daughter  and  servant,  and  the  jury  had  given 
100/.  damage3,  although  it  appeared  that  the  only  pecuniary 
damage  which  the  party  had  sustained,  was  the  being  obiigea 
to  hire  another  servant  for  five  weeks  during  the  lying-in. 
The  plaintiff  had  been  a  segeant  in  a  regiment  of  the  Tine, 
and  the  servant  was  the  daughter  of  a  deceased  comrade, 
whom  the  plaintiff  had  adopted  and  maintained.  It  was 
urged,  that  she  could  only  be  considered  as  a  servant;  and  a 
case  was  cited  as  having  been  tried  before  Chambre,  J.  at 
Worcester,  where,  upon  an  action  brought  by  a  father  for  tha 
seduction  of  his  natural  daughter,  that  Teamed  judge  told  thf 

c  IrwtB  T.  D«viii»ii,  B.  ii.  C^o  Q,  a,  MS*  tad  1 1  East,  f  )• 
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jury  th^  inu«t  consider  ber  iDeie^  jo  the  ph^iacter  f)f  ft  #er- 
Tant,  and  award  the  plaintiff  n  i;i>iiripe|ii^tipn  for  the  Ibs^  of 
Bervice  only.    Tbe  oourt,  b(nf e7§r»  in  tbe  present  if)atance^ 
refused  tbe  i^lication,  Loid  £Uedbav)Mg;^»  C^  )^  ob^pring, 
that  the  courts  baa  f^niformly  e4pi:eB8ed  ^eix  relpc^ipc^  ju> 
disturb  the  veidio(  in  tbk  ^f4>\opf  mer^y  oi)  ^  gtow4^f 
eiLoesslve  damagep»  and  referred  to  Edmoi^n  y^  Ha^bqH, 
ft  T.  R.  4*-rtbal:  it  vas^citye  4ui  generis^  where,  ni  ajrti- 
mting  tbe  4an)$i|[es>  the- parental  femv^  and  tbe  feelinjc^pf 
those  who  stopd  in  Ioqo  pwrmtu^  bad  always  been  taken  into 
eonsideiBtMm  i  |uui  aijiMi^h  it  ww  d^i^^u^  \9,  ^R^^iye  won 
.  what  legal  priBoipN  tbe  damages  conld  be;  ei^tiended  ulvra 
the  iitjuiy  arisMig  &om  tbe  lo^pf  service,  yet  th^  mt^c^ 
'was  n^w  in^^sate,  and  i^ioi^  <not  btk  sb^k^Hf    lie  added% 
tbnt  the  action  having  b^eiji  poni^dj^ed  in  !^.daionson  v,  Jl^ie* 
ditil  to  extend  to  an  aunt»  as  one  ^tzi^m^Mfitocaf par^Us^  be 
thought  that  the  present  plaiiitifiL  ^ho  h^d  a4ppted  dx^.hf^ 
I  ,vp  the  dauglitejr  of  a  friend  ana  pooirade  from  \\tr  jnfaipcy, 

'  seemed  to  ba  equally  entitled  tq  maintain  the  actiot^  oh  ac- 

count of  tbe  loss  of  service  to  liifn  *  aggravated  bv  theirtjmy 
4pn^  tQ  ^he  ()hject  oii  whom  he  had  thus  fj^laced  n{^,%ffecti^4. 
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NUSANCE. 

*  Iv  *In  wiiai  Cases^  an  Action  fot  a  Nksanc^  may  te 

'     maintained. 

•  II.  By  whom  and  against  whom  an  Action  for  a  Nu- 

9ance  rnim^bcmaintainedn 


J  1 


X  i/i  irAa<  Cai€s  an  4^^<>o  /<»''  a  Nusanct  may  he 

imfintnined. 

An  action  on  the  case'  lies  for  a  nusance  to  the  habttattnn 
or  laod  of  another;  as,  if  A.  build  an  house  so  as  to  hang 
over  the  land  of  B.,  whereby  the  rain  fells  upon  Mb  land, 
^id  ihjures  it,  B.  may  maimain  an  action  against  A,  for  Att 
husance^.  So  if  the  owner  of  the  adjacent  land  erects  a 
building  so  near  the  house  of  the  plaintiff  as  to  prevent  the  air 
and  light  from  entering  and  coming  through  the  plaiQtiff 's 
wfaidows,  an  action  will  He, 

Formerly  it  waa  faolden,  Aat  a  party  could  not  maintain 
im  action  for  a  nusance  of  this  kind,  unkas  he  hadgained.fi 
right  in  the  lights  by  preoGription^(I),  and  in  oonicumtty 

^  FtnniMMli^  c%se,  5  itap.  %m.  b.    b  Bowfjr  r.  Pop«^  i  tmm*  ifiS.    Qm-. 
lEii.>4bE.i«7»p|.ia.  aH^iJkbr.        ^if.  1J».&C. 

140,  jil.  n. 


(1)  Bofc.if  ibeowBct  of  tend  had  bitUt  %  honi^  on  part  of  Urn 
kndi  «idi  alterviudaaoidtiii^  house  to  one  person,  and  the  fuj^ceot 
Imd  la  aaother,  the  tendee.of  the  bouse  might  maiutaiu  an  adtion 
against  tbi)  vendee  of  th«  lajsdfor  obstructing  his  Ught»,  althoi^gh 
the  house  was  not  an  ancient  house,  becausie  the  law  woald  not  per? 
"QiaH^  yfodor,  and  by.  conse^uebce  no  person  claiming  undwr  ik^ 


f~ 
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with^.this  rule,  it  was  usual  to  state  in  the  declaration  that 
the  house  was  an  ancient  house,  wherein  were  ancient  win- 
dows, throu'gh  which,  the  Mght  had  entered,  and  had  been 
used  to  enter,  from  time  immemorial*  (2).  But  the  modern 
doctrine  (which  was  firtt  laid  down  by  Wilmot,  J/,  and  has 
been  acted  upon  ever  sincfe)'-is-,-that  upon  evidence  of  an 
adverse  enjoyment  of  lights  for  twenty  years  or  upwards, 
unexplained,  a  jury  may  b^  directed  to  presume  a  right  by 
grant  or  otherwise.  But  if  the  period  of  enjoyment  falls 
short  of  twen^  y^&rs,  then  other  circumstances  than  the 
mere  length  or  tim6  must  be  bitoB^giht  in  aid,  in  Order'  to 
raise  the  presumption  of  the  plaintifT/i  right  (3).  Upon 
this  priueiple  of  presuming  a  right  by  grant,  &c.  from  length 

€  See  Co.  Enl.  tit.  Action  mr  WCMe,  •  *  10^^°^  ^'  ^  K.  >94**I9;  3.    these 

pi.  17.  cawB  are  reported  in  s.Wmf .  Snuad* 

4  Lewia  ▼.  Price,  tVorcetter  Sam.  Asir.  175.  u.    Set  ^leo  HnWt  n  Gii^l, 

'     1761,  coram  Wilmot,  J.    Dougal  t.  1  Esp.  N.  P.  C.  148. 
Wilfott,  C.  B.  T.  9  G.  3.    Darwin  r. 


to  <ferogate  froiXk  Ms  Wn  grant.  '  t^hner  v.  "Ftett^ficr,  1  Lev.t22. 
In  cases  of  this  kind,  it  is*«im^8i  that,  as  the  plaintiff  could  not 
aver  and  prove  that  the  house  was  an  ancient  house,  such  allegation 
and  pnx>f  imst  have  beep  deemed  uiuiecessaiy.     See  (Jox  t* 

"Mathews,  1  Ventr.  23?. 

•         < 

.\  W  Against  this  prescriptioa  a  contrary  prescription -tQ  obstruct 
tim  lights  trould  not  be  alleged^  9  Rep.  85.  U.  But  by  the  cus^ 
torn  of  London,  every  citizen,  ^pon  an  ancient  foundation,  n\^ 
euild  ^  house  as  high  as  he  p^easei^.     Anon.  Comyns'  R.'^3»    '  ^ 

^  ^3)  The  same  rule  holds  lu  reepect  to  tithef  easements.  An  act- 
verse  enjoyment  of  a  right  of  way  for  twenty  years  unexplained,  is 
evidence  sufficient  Tor  the  jury  to  found  a  presumptibn  that  it  w^ 
4r  legal  enjbjn&ierrt.  Campbell  v%  Wition,  3'£«M,  HQ^*  la  an  ac- 
Vion  upon  the  case  Ibr  ^obstructing  a*  way  which  the  plaindiff 
^liittied  ^ver  defendant's  close^  it  appearedl  thmt  there  had  been  an 
absolute  extinguishmeut*  of  the  right  of  way  some  years  ago,  by- 
%Ruty  of  possession;  but  the  way  having  been  used.,  for  thirty  ycapi 
preceding  the  action,  Yates,  J.  directed  the  jury  to  presoae  n  ^rant 
from  the  defendant,  Keymer  v.  Summers,  Bull.  N.  F.  )'4«  eited 
inaT.B.  157.  '    . 

Independently  of  any  particular  enjoyment  which  another  has 
iMBen'  a'ccustomed  to  bave*;  every  pei^on  ts'^tftitl^  «6Jlba  benefit 
-of  a  fiow'  of  ^ater  in  his  own  Imnt,  withtoiit  dimitiutitoti'ov  all«ra(botf ; 
tfta  tn  Adverse  right  may  exist  fbu'nded  on  the  Itccttpiatioii  «f 'aim*. 
iMr;  :&nd  tilliMtigh  the  stream  be'eitbier^imitiish^  in  quantitf^  of 


in 


9i?fr  j(tfrd.£Hfia»rQ|itb»C;.  J.JB  Bet^f  v.  Sbav,  ^  East,  gu,    J>c«  alsa 
Bolfltoa  V.  Eeustcd,  1  Csnp.T^.P.  C.  46s;      ^^     -   v 


bf  p68des$id])i>  it  ^s  Wn  tisttal  to  insert  in  ty  dechr^tiofr  I 
coupt^  with  a  general  description  of  the  h6dse  and  Wlttddws, 
not  stating  them  to  be  aricient  (4J, 

*  Total  prtfstian  <lf  light  is  not  iJ^ecqisiLiy  to  sttstatn  .(M 
4LClioi]^  if  the  plaintiff  ouipiovew  that  by  T^a^n  of  t^  ob* 
structicTn  hl^  i^annot  eiyoy  uHt  Ugbtiu  ao  free  and  ?iuiplei 
inamier^  ^,  h^  did  .before^  it  will  be  sufficient**  If  an  an- 
ciept>vin4ow.be  enlarged,  fiie  owner  of  the  adjoining  feud 
cannot  lawfully  obstruct  itie  passage  of  light  to  any  part  of 
the  feipace  occupiM  by  the  taeient  wifidcrar,  althoagh  a 
Ifreater  portion  of  li^ht  be  admitted  ihioagh  the  unobatructed 
part  of  theettlai^ged  window^  than  was  anciently  enjoyed^  . 

It  would  be  an  endless  task  to  enumerate  all  the  instances 
«f  nusance,  (ot  which  M  itction  in»f  be-  raaintained.  It 
lii&y  b^  suffficierit  tot^bB^fte^  that  tfa6  erection  of  any  thing 
4df!%ii8ive  8b  neat  the  house'of  anoither*  as  to  render  it  uaeleil 
und  tnfiflt  fbr  habitation,  e«  g^  the  eneotiaii  of.  a  awtoMl^t; 


•\ . 


^  Qi',  N.  P.O.  80.  p«rl.eBlftiM%  J. 

'        „  g  Atdrcd^e«ie»9RqkS0.a. 
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ei^eii  €6^1^14^  ih  quality,  ^  hy  means  at  the  exercise  of  oertite 
'trades,  yet  if^the  occupation  of  the  |Mirty  so  taking  6r  utiog  it  hatll 
existed  'f6r  ao  loiia:  a  time  as  may  raise  the  presump^on  of  a  grant* 
ihe  olh^  party,  whoso  land  is  below,  laust  take  the  stteaaa  siib|«Q|t 
•i^aubh  ad  versus  right.  T  wMi^  yean  exclusive  enjoyment  of  the  ivateis* 
tnadiy  paitimlar.  manner,  raords  a  conclusive  j^resumption  of  ri^t 
VBitbe  pAfty  aaei^oying  it«  d^ved  frdin  grant  or  act  of  Parliameut* 
J^t  }caft.tha9  'twenty  years'  enjoyment  may  or  tnay  not  afford  suc^ 
>f^  pre^um^ioQ,  accbrdiugly  as  it  is  intended  with  circumstances  to 
^unport  or  r^but  the  right.  So  the  presumption  of  a  right  by  pre- 
scription to  a  i^ewj^  founded  on  long  enjoyment,  may  be  rebutted  br 
shewing  the  time  when  the  pew  was  originally  built.  Griftt^  v» 
Matthews,  5  T.  R.  296.  N.  "  A  seat  in  u  church  may  be  an* 
«)6«ed^t0  «i  boiise«  either  by  a  facility  or  prescription;  and  from 
loog  uniiitenrupted  asagf  a  faculty  may  be  presumed.'*  per 
Bttller.  J.,  S.  C.  ^ 

(4) :  Formerly^  indeed,  the  omission  of  the  word  ancient  was  cured 
)>y  verdict,  in  cases  where  it  was  alleged  in  the  declaration,  yuod 
iumtm  n^firri  cwtMevU,  because  from  those  words  the  cpurt  woul^ 
intend,  th^  a  prescription  iiad  bbea  given  in  evidence*  Ros^fw ell  1^ 
Prior,  Ld.  Raym.  9$^  Salk.  459»  46o.  Carth.  454.  So  quod 
fU  jure  niam  habuU  \Vas  holdeii  good  after  verdict,  With<Hlt  Wter 
words  of  prescriptioo*    SU  John  v.  Moody,  2  Lev.  148; 


gillie  kUftl^  V^V[!»  inuth*8  fQl!ge^  tob^ccq  mill*,  or  the  like> 
is  actionable..  The  principle  on  which  the  fute  of  law  pro- 
ceeds is,  sic  utere  tuo,  ut  non  Icedas  alienum^,  ''enjoy your 
own  property  in  such  a  manner,  as  hot  to  injure  t^at  of  kn« 
other  person/*  It  must  not,  howeror,  %e  iDiSurfcdi  fVom  the 
pi^eceding  remarks,  that  an  actioa  can  Be  maiiitiined  ibr  a 
ihing  done  merdy  to  the  inconvenience  of  another* 

•  The  building  a  wall  which  merely  intercepts  the  prospect 
of  another,  without  obstructing  the  light,  is  not  actiondLble\ 

So  the  opening  a  window^  wheneby  theprivacY  of  a  neigb- 
bouT  is  distorbed,  is  ndt  actionable  •  The  only  remedy  m 
this  case  is  to  build  on  the  acyoiniDg  land,  opposite  to  the  of- 
fensive window. 

.    In  a»  action  on  the  case  a^iMrt  d^iSaivlaiit^  tor  Ijid^i^ 

^logS'  so  near  pbintiffli  dfwelliBgrboiiise'  that  be  was  di^^ 

tiifbed  in  the  enjdymeiit  iberQof»  it  «]qf)ear^  ia  evideDoc^ 

fkmt  dttfeiMknt  kept  six  09  seyeu  ppintera  m  near  pbui^itiflr^ 

dwtdlinf^house,  that  his  family  were  prevented  from  sleeps 

Sng  during  the  night,  and  were,  very  much  disturbed  in  the 

day-time.    There  was  not  toy  eVioence  given  on  the  paft 

<rf  the  defendeuit,  notwithstiinding  which  the  jury  found  a 

verdict  for  defendant    On  a  motion  for  a  new  trial.  Lord 

Keaj^on^  C  J.  said,  ''  I  know  it  is  veiy  difi^greeable  ta  baye 

such  lieighbours,  but  we  cannot  grant  a  new  trial.    Cases 

certainty  of  this  nature  have  been  made  the  subject  of  ii)« 

testigation  in  courts^ of*. justice:  .1   remember  a  cas^  la 

f  eere  Williams^,   *  where  the  plaintiff's  house  being   so 

near  the  church,  that  the  five  o^lclock  morning  beU.dich 

Curbed  her,  the  plamtiff  came  to  an  agreement  with  tbe 

^^irarchwardens,  that  she  sbouid  erect  a  cupoda  and  «  dock, 

and  in  consideration  thereof  the  five  o*c(oek  beH  sbouid  *ndt 

be  rung.    This  was  considered'  as  a  good  agreement,  and 

Ibe  chancellor  decreed  an  injunction  to  afiay  the  ringing  Che  * 

bell.*     If  the  defendant  continues  the   nusance,    and  you 

jthink  it  advisable,  you  may  bring  a  new  action."    Rule 

j^used 

An  action  cannot  be  maintained  for  a  reasonable  use  of  a 

))erson's  right,  although  it  may  be  to  the  atinpyaqpe  of  m* 

■  *  '  i  k/ 

» 

li  Per  Wnjf  C.  J.,  S.C.  p  PerWray,  C.7.g1l«{>.«;d.lb^1j:iit>wlei 
i   Jones  V.  Powe],  HuU.  136.  v.  Richaitlsbit,-!  M«d.«<v.      ^• 

\  Brftdley  v.  GiH,  l«utw.  i^.  •  Per  £yfe,  C.  3^  «k  MlatUnM'  ht 
I  Styaft  ▼.  Halokia0oa,  London  Sit*        Maiic,  Jv  3  €aa»|i.  N.  P.  C.  89- 

'    tingi^  after  M.  T.  40  G.  3.  B.  B. .  p  Street,  clerk, y.Tucwell,  B.R.M.T.  ^ 

Keiiyon,C.J.MSS,  4iG.  3.MSS.  i 

m  9  Refb  59^  ^  Martia  v.  Nutkin,  9 P.  Wflia.  t6^.  i 


104*'  fmSANCE. 

6ih9tl  iis  if  a  buteh^j  brewer,  &c.  ua^  faia  trade  uia  coiitei 
IiieQtplace^ 

For  a  nusance  m  a  public  Highway,  an  action  cannot  h6 
maintain^Jd, 
struction 

anfacdon;  for  the  damage  ought  to  be  direct*,  and  not  coh- 
sequenrtial;  e.  g.  the  loss  of  a*  hotse,  or  some  corporal  hurt, 
.4ia  felling  intb  a  trendl.  Sec.  (5) :  and  the  party  miist  bate 
used  bonunon  and  ordinary  caution^  If  the  imhiediate  and 
proximate  cause  of  damage  be  the  unskilitilness  of  the  plain- 
Tiff,  he  cannbf  recover.  As  whei^  it  appeared*  that  some 
bricklayers  employed  by  the  defendant  had  laid  several  bar- 
rows full  of  lime  rubbish  before  the  defendant's  door;  tli6 
piaintiir  was  passing  in  a  single  horse  chaise;  the  ^vind  raised 
a  whiHwirtd  of  the  Ume  rubbish,  arid  that  frightened  the  horse, 
"^'hich  u&fiaUy  was  veary  fciuiet-;  he  started  on  one  side,  aad 
would  have  nm  asatnot  a  waggon  whkh  was  tneeting  tlieni; 
but  the  pkiititiff  haatily  pulled  bim  rdund,  and  the  horse 
then  ran  over  a  Ume  heap  lying  l)etbre  another  man's  door ; 
hy  the  sbck:k  the  shaft  was  broken;  and  the  horse  being 
still  tfaore  alarmed  by  it,  ran  avvs^',  and  overset  the  chaise^ 
and 'the  plaintiff  was  thrown  out  and  hurt  It. was  holdoi^ 
that  as  the  immediate  and  proximate  c^uae  of  the  injury  was 
the  unskllfulness  of  the  driver,  the  actibn  could  not  b^main*^ 
tained. 

Whether  the  damage  stated  be  ^uSident  to  maintain  the  ac« 
lion,  is  frequently  the  subject  of  controversy  (6). 

The  plamtiff  declared*,  that  he  was  entitled  to  certain 
tithes;  and  rfiat  his  direct  way  to  carry  them  to  his  barn  was 
through  a  oertain  highway.;  that  the  defendant  had  stopped 


r  Com.  Dig.  dcrifm  ttpob  the  cake  (pf  n  PerCtir.  Ciirtb.  19 1 . 

iiusattce(C.)  .  k  Per  Cur.  io  Paiuc  ▼.  Ptrtricb,  Ctrtbl. 

•  1  liiiit.66.  a.  J91. 

t  Hubert  ^.  Grover,  i  EBp.  K.  P.  C.  y  fiutterfieldv.  I^orrettcr,  1 1  Ea»t,6o. 

]48.  cited  in  Rose  t.  MilffsB.R.  a  Fl«werv.  Adaai,9  Tauat*  914. 

1E.T.  55  G.  3.'  4  Maulc  ^Srlwyu^ioa.  a  Hart  v.  BaMctt,  T.  Jooci,  isb. 


(5)  The  grantee  of  an  occupation  way  tnay  maintain  an  action 
agttinbt  th«i  owner  of  the  li^  over  wbieh  the  way  leads  f<ir  ob- 
fttruotiag  it,  without  proving  spfecial  dumaee,  alAouch  it  appeai- 
that  Buch  way  ha«  l>€eii  used  by  the  public  ibr  twalve  years  and 
upwards.     Allen  v.  Ormond,  8  East,  4. 

(6)  See  an  useful  note  on  this  subject  by  Dornford,  Willes,  741 


RtSANdE.        .  lWi>' 

Up  tbe  highway  by  a  ditch  and  gaiie  erected  ex  iratk^^rsq 
\DiiB ;  and  that  by  reason  of  such  obstruction,  he  (the  plain^ 
tiff)  was  forced  to  carry  his  tithes  by  a  longer  tffkd  more  dif^ 
.ficdlt  way;  verdict  for  the  plaintiff,  and  6/.  damages,  it 
was  moved  in  arrest  of  iudgment,  that  this  being  laid  in  a 
tommoa  highway,  tbe  obstruction  was  a  common  nusance, 
and  that  therefon^  the  action  would  not  lie ;  and  1  Inst  dik 
was  cited ;  but  it  was  resolved  by  the  court,  that  the  action 
was  maintainable ;  for  they  said,  that  this  rule,  ^*  that  fjio . 
action  will  not  lie  for  that  which  evejy  one  suffers,"  ought 
not  to  be  taken  too  largely ;  in  this  case  the  plaintiff  had 
sustained  a  particular  damage;  for  the  labour  and  pains 
whidi  he  was  forced  to  take  with  his  cattle  and  servants,  bp 
reason  of  the  obstruction,  might  be  of  more,  value  than  tbe 
loss  of  a  horse,  which  had  been  holden  to  be  sui&oient  d»* 
mage  to  maintain  such  action.    -  ^ 

This  case  was  recognized  in  Chichester  t.  Lethbridge^ 
Wiiks,  73.  where  the  declaration  w«&  similar  to  the  fbregoino; 
with  this  addition  only,  that  defisndant  opposed  the  plaint 
tiff  in  attempting  to  remove  the  nusance. 

Where  plaintiff  declared  that  before,  and  at  the  time 
of  committing  the  grievance,  he  was  navigating  his  barges 
laden  with  gcwls,  along  a  public  navigable  creek,  and  that 
defendant  wrongfully  moored  a  barge  across,  and  kept  the 
same  so  moored,  from  thence  hitherto,  and  thereby  obstructed 
the  public  navigable  creek,  and  prevented  the  plaintiff 
from  navigating  his  baj^es  so  Jadcn,  per  quod  plaifitiff  was 
obliged  to  convey  his  goods  a  great  distance  bver  land,  and 
was  put  to  trouble  and  expense  in  the  carriage  of  liis 
^oods  over  land :  held^  that  this  was  sufficient  $pecial  da<» 
mage,  for  which  tin  action  upon  the  case  Would  liet 

Where  there  is  direct  special  damage^  ah  action  on  the  case 
lies  for  not  repairing^  as  well  as  for  a  nusanee  in  a  highway, 
if  an  ihdividual  is  liable  to  repair ;  but  otherwise,  where  the 
county  or  parish  is  to  repair  the  highway*. 

If  the  proprietor  of  tithes  permit  them  to  continue  uri&n 
the  soil^,  the  land-owner  may  maintain  an  action,  and  recover 
damages  against  the  tithe-owner^  for  having  suffered  the  tithe 
to  remain  on  the  land  more  than  a  reasonable  time  after  it 
was  set  out,  to  the  detriment  of  the  herbage  (7). 

b  Rose  V*  MUes,  A  Maale  k  feklvyn,    d  RmscU  v.  Men  of  Dvron,  9  T:  R« 

lui.  r  671. 

c  1  Iust^56.  a.  D.  (3.)  Qargrave^s  ed.    e  AflmUted,  8  T.  R.  73. 


(7)  The  land- owner  may  alao  diitmia  tbe  tithes  damage  feasabi. 


Bat  timaelifMi  omMt  be  iiii|iBtiime4i  if  tite^  A9a  ht$  m4 
heemdfAj wt  otilr  tk g»^ if  lihe^tithft  of  yrty^i  has  been  «ei 


aot  A  thbcks  or tiders  aa  they  ai^  termed  in  the  noiithx^f  £|i|p 
bmd^  instead  ei  'being  set  ^ut  Ib  the  sheaf'  as  tbe  oommptt, 
hm  mqpmei:  <n  if  the  titiMt  of  hay  has  beea  ^  o^t  iu  the 
mmthy  initead  of  being-set  out  in  w  ax:k  <»  or  if  it  be  set 
qast  ill  grass  eecki^  wi^ut  baviiii^  been^  teddecL  •  .   . .  ,# 

^  fh  im' sfd:i<m  against  the  defi^dant  for  n^lectiiig  io  tato 
liivay  iHe  tithes'  of  bajr  fl^m  the  pkrintifr^  gcoimd  after  libe 
SAttle '  bad  been  duly  set  out,  and  notice  giten  tb  defeadanti 
by  the  ^tatntifi^;  it  app^red  in  evidence^  that  thetitiieB  were 
set  0tit  fft>m  the  swach  into  grass  cocks^  withoat  any  tedding 
Of  makfi^of  the^ame;  thereupon  Heath,  J«  noa-euitedtiie 
pdaintiff;  on  elie%^9iind  that  tte  plaintWf <  oaght  first  to  have 
tedded  the  grass.  On  eMtilm'  to  set  aside  &e  noiHsuit,  tha 
court  of  B.  R.  ware  of  opiakyt^  that  Heath,  J.  bad  correctly 
laid  dowtt  at  the  trial  tbeaonHnaa  law  priociple  as  applied  tx$^ 
thtaeaBei  Lurd  Eiknber^^gb, CIJ» obae<ying«  "  the  rul^  is 
tbr  the  rector  to  take  bis  tenth  part  in  that  first  coaveoient 
sto^  of  the  process^  whan  the  subject  matter  may  be  etjuaUy 
dhfided,  and  that  ia  Wh^n  ii  is  put  into  grass  cocks  in  tha 
comnK«  pifocesa  of  kiy*4i}akiag:  and  it  is  .agreed  on,^ 
hinds,  ikatr  the  usaalf  coiiifee.  i»  for  the.  grass  to  be  tedded  after 
it  is  eaty  be&reit  is  made  into  iprass  Cocfcs^  This  may  pos^ 
arbly  mot  be  necessary  uad^r  extraordiaaiy  circimistances  di 
weather;  bat  where  that  is  so»  it  ought  to  be  shewn.  Le 
BteiMV  J'  added,  that  the  sjuiyect  matter  was  not  in  a  proper 
itMe  to  be  tithed^  until  it  came  into  g:iass  cocks,  in  the  ordir 
nary  course  of  the  process  of  making  it  into  hay ;  that. is,  bjf 
fimt  tttcning  oyar  the  swath,  after  it  has  been  cut,  th^t  thi& 
under  side  may  be  ex|H>fled  to  the  action  of  the  sun  and.ai^t 
which  he  took  to  be  tedding  it ;  and  in  that  state  only  (he  did 
mt  speak  of  extraordinary  cases,]  can  it  properly  l>e  put  iil 
gsass  cocks.  The  same  rule  of  law  had  been  recognized  in 
llaa^,  V.  Whitaker,  B.  It.  M.  23  Geo.  3.  That  was  an  ac- 
tion on  the  case  against  the  parson  for  not  taking^  away  the 
tithe  of  turnips  after  they  had  been  set  out  The  turnips 
hail  batti  I  drawn)  to  feed  cattle,  and  evei^  tenth  turnip  wps 
thrown  aside  as'drawn»  on  a  ridge  opposite,  for  the  paoKau 

f  ShalictoM  T.  Jowle,  13  East,  96 1.     .  h  Newmaii ▼.  Morgui,  10  Emt,  5. 
(  Mayes  r.Vfmtt,  a  JS^p.  ti^  P.  Ci  ai. 

•      '  •  *  *       :        •  . 

adm.  per  Ld.  Keajtsn^'C.;  J*  8  T.  R.  76, ;  but  ha  cannot- jiisU^. 
taming  aa  bit  cattle  <»  the  landt  and  tbeid>y  <;an«iuoij]g  the  titihai* 
WiUkoDs  n  UdaeivalV&J01» 


*      f 


•  » 


J 


st^ANCfi:  ion 

ibe  pttfiion  contendTfisr*  that  the  turtiipi  Mgnt  €9  be  ttt  oirt;  kl 
MM^,  o^  at  least  gfttbei«d  imo  baipi  ftir  hhBr  Mr.  iMtiixr 
Aihfatitst  sdfd^lhat  tii  Ao;y  a^  cd¥n,  €b«  ftErttieir  Hint  piliit 
ifito  cocks  and  idh^vefl  fof  his  owtt  betiefit^  and  tbevefcHfe  te 
^m  "do  the  ^me  fbf  %h«  pan^^if;  t^t  tftat^nttB.^ai^iiml 
obliged  to  bestcnvit)^^  tilliMT  fhati  the  vs^ttfe  of -the  ^faiog 
re^imd  for  the  beooiit  of  the  t>araon s  and  that  ll^agraed 
irfth  the  casee.  Mn  Justice  BuUer  said,  that  be  imtixelf 
BffietA  wifh  his-  brother  Asbbofstr  T^at  if  the  farmfr  pu4 
them  into  heaps  for  himself,  he  should  do  $6  for  tb^  farsoa^ 
but  if  he  did  wot  do  so  for  himselfk  he  need  not  do  so'ior  the 
paison.  That  die  nile^  of  laiv .  y^,  .tl^9X  thi^g*  should  bo 
tithed  as  soon  as  tbe}^  were  in  a  proper  state  to  ^e  tithed }  the 
'aaitne  was  the  case  with  bay  and  corivi  «        . 

tn  a  subsequent  case  of  Haliil^^,  CIk«  v.  Ti^j[)f)ea,  a  B* 
Trin.  49  6.  3.  9 /Taunt  55.  frotO'  ¥ork  snsiens,  it  appcanniw 
that  ori  the  same  day  on  \vhich  the  grass  Was  ciit»  the -owner 
tedded  It  abroad,  and  cfi^  cbllectlng  it  together  agaon  into  unbat 
were  in  that  country  called  Ian-cocks  or  fpot-cock%hedietoat' 
^ery  tenth  co6k.  It  was  ^dmittedy  that  thlt  gnns  in  that 
flitate  was  not  fit  to  put  into  ^  stacks  it  was  neitbi^r  havrnor 
grass;  and  when  the  land-bwner^s  hary  was  again  spisead  otit^ 
there  was  not  room  for  the  trtbe  owner  tx^  spi^eadout  his  tithe 
to  dry  without  treading  on  the  hay  of  the  landM^wner^  aa 
AtAch  space,  however,  was  left  foi^  spreading^  out  the  tithe  as 
tb^  gtiound  that  the  tithe  htid  grown  iipdn.  It  was  hoUett. 
by  Lawrence,  J.  at  the  assises,  and  aftarwanls  by  the  ooiiart; 
tmt  th^  tithe  was  duty  set  out  It  was  a^Pi^^  idsortn  tbe 
li^Mfiecase  thafthecamhnonlai^  rndde^ofsettiflg^oiitShAftitbi 
of  corh  is  in  the  sheaf,  and  not  in  the  abock^      * .      >r     ' 

/There  is  another  general  rule  dri  thils  suBjtBCt  Whfch  'db^t 
*0  be  mentioned,  vi«l,  that  the  tikhe  ought  to  bt?  so  set  iMSt^  artd 
the  nine  parts  left  so  long  that  the  parson  rhay  hkv^  an  op*- 
portunity  of  judging  by  the  view,  Whether  the  tithe-  Is  Mt\f 
iet  out  or  oot^  (8).    Com  must  be  tithed  in  the  first  eohtfe^ 


If 


I  8baUcn>wtr.Jowle,B.S.I!.5lO.S.    k  Adcnilteil*  per  Cur.  \ti  HiMMeftt* 
la  KiMt,  861.  S.  P.  .  Trapp^i  a  Ti|iiiiir  &9* 


(S)  The  same  noint  was  adverted  to  iii  dhfilhrrc^s  r.  Jdirlef  where 
it  seemed  to  be  toe  opinion  of  ihe  cmut*.  that jafl^r  the  Jand-owner 
h^d  set  apart  the  tenth  sheaf,  he  oaght  to  allow  the  TemaiDiDg  nine 
sheaves  to  remain  on  the  g^oaifd  a  cOnv^Bi«nt<thDe  belbve  he  put 
tiH^-  iaie  tlMek^  iU'drtirr  (%»t  ths>ti«He<o*Der'iai|ght  have  an  op* 
{Wftunity  of  jadging  whether  hb  t*the  lutdbee^-ftirly  set  out* 


im,  NUSANCE. 

btent  state  in  wfaioh  the  tithe  can  be  collected  sfter  the  coM 
is  cut,  which  is  in  sheaves;  and  if  the  farmer  adopt  any  mode 
Mxi  tkhing;  vrhieh  ^excludes  or*  abridges  the  Ao^  mealis  of  the 

nMMi's  oomparing  the  tettth  sheaf  with  the  other  nine,  it  Hi 

;  The  loomoion  law  does>  not  require  any  n^ice  to  the  pp»»- 
k>n  of  tithe  being  intended  to  be  set  otit,  either  ^f  pMdii} 
43i)bins»  ot 'g€  animals ' ;  but  th^re  may  be  a  special  cusidm  re^ 
pairing  such  a  notice",  and  notice  should  be  given  of  titte 
having 'heen^ net oot^t€»ifmAytx>  bringing,  an ou^on fornot 
Jtraovingiit 


;    ! 


•  ' 


1 1 V  Mlf.  V^J^^  flf  W  agalnU  whom  an  Aeli<m  Jfor  ,a 
Nusance  may  ba  fnainiaineJ. 

If  the  nusance  be  to  the  damage  of  the  reversionary  a^ 
'well  as  the  possessory  interest,  an  action  may  be  brought  as 
well  by  die  reversioner''  as  by  the  tenant  in  possession,  and 
each  will  be  entitled  to  recover  damages  commensurate  with 
the  injuries,  which  their  respective  interests  may  have  sus- 
tained. 

j' XC  tl^e^use^&cuafiect^d  by  the  misarice  be  stlienod,  ^ 
fil\^i^^e^,qft€r  request  m^de  to  remove  or  abate  the  n^s^mof^ 
m^y  maintain  an  action  for  the  nuto^ice^ 

Tenants  in  common  may  join  in  an  action  to  recover'dtt«^ 
tn9g^s  ..for  a  nusance,  which  concerns  the  tjenmients^itrli^ch 
they  bold  in  common*  ..i 

.;  iPfaei  action  m^  be  hiaintained  against  the  person  who 
epeet&the  nusance  or  his  aiienee'i,  whp  permits  the  miatHet 
to  be  continued.  If  the  pairty^  against  whom  a  verdict  in 
an  action  of  this  kind  has  been  recovered,  does  not^batQ'Cbe 
^  piiSMiiice^  another  action  may  be  brought  for  continuM)g  the 
nusanc^  in  which  tte  jury  will  be  directed  to  give  large  d»» 
mages%    N.  It  is  usual»  in  the  fir«t  action,  to  give  nominal 

# 

1  iRol,  Abr.643.  tit.  Dismet  (X.)  p).  i.  calves.    Sec  alio  Kfmp  ?.  FUefAf^ 

'  B«dy  T.  A>hi]80]i,  Clerk,  Somcnct  ii  East,  358. 

SumiD.  AliizeBy  |S15,  Dattpicr,  i.  m  Bnfter  v.  Hcaflifjy,  3  Surr.  iS^.  ' 

S.  P.  N.  This  was  an  actioo  aflrainst  n  Adiuittcd  arg.  s  Burr. .1693. 

tbe  defendant  for  not  taking  away  the  o  Bediiig6c1d  v.  Onalow,  3  Lev.  j|P9) 

'  t^tlie  of  lambs  and  cf^l^es,  after  the  Leader  ▼.  MoyoO|  3  tVi)a«46|.  9  Bk 

plaintiff  bad  set  them  ont.   V<;rdict  R.924.  S.C.                                 ,  * 

tor  phiintiff  ]«.  for  lambo,  i«.  for  p  P«nrttddock%Caae,d.Rep.  ]Ol.«k  # 

q  5  Rep.  100.  b. 
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jdtoages  Qn](y>  vvhidt^  however^  entitle  the  plaintiff  to  full 
costs. 

'  4 

Tenant  for  years  erected  a  nasance^  and  afterwards  made 
IttiupdeMeaae  to  I.  S»  The  question  was,  whe^^ber^  jsfter  ^, 
recovery  against  the  first  tenant  for  years  for  the  erection,, an 
aotion  would  tte  against  him  for  tbeconCmiianoe^  afiber  he  bad 
inade  an  ynder^^ksee  ?  FA  per  cur.  it  lies ;  for  he  IxansfeCTed 
it  ^ikU  the  origiaal  wrong,  aD4  his  demise  affirms  tbe  Gantr- 
nuaoce  of  it :  he  hatli  alao  reut  as  a  consikieration  finr  the  conti* 
sniaoae*  and  therefore  ought  to  aaswfir  tbe  .datnage  k  occaaionSi 
Vide  Wm.  Jones,  272.  Receipt  of  rent  is  upholdiw«  Cnx 
Jac.  3T3.  555.  The  action  lies  against  either  at  the  pUintiff  *s 
election. 

Case  lies  a^nst  the  landlord  of  a  house  demised  by  lease, 
who,  under  hii^  contract  with  his  tenants  employs  workmen 
to  repair  the  house,  for  a  nusishice  ix\  the  house  pccafti9ned  b^ 
the  n^ligence  gf  bia  wprkniepV 


aj*:— JL, 


■ 

t       * 

The- plaintiff  must  be  prepared  to  prove  his  possession  of 
^  land,  house,  &c.  affected  by  the  nusance,  ami  the  t6nt 
thtuance  or  erection  of  the  nusance  by  the  defendant,  as  the 
circumstances  of  the  case  may  require,  and  also  the  injury 
tbereby  sustained. 

Where  the  plaintiff  complains  of  an  injury  tq  an  ease-j 
ment^  it  will  be  incumbent  on  him  (unless  he  can  shew  ai^ 
eitpresa  grant)  to  carry  hil  evidence  of  the  condition  of  the 
Ifiodt  kc.  and  the  enjoyment  of  the  right,  as  fisr  back  os'pos-^ 
aible^  in  prder  to  n^se  a  presumptipi^  of  right  by  grant  or  pm-^ 
iicariptioD. 

This  actipn  being  local  in  Its  nature,  the  nusance  must  be 
prov^  to  have  been  committed  in  the  county  ^y^here  the 
venue  is  laid'*  But  it  is  not  necessary  that  the  grarvameq 
should  be  described  with  any  local  certainty  *•  It  is  puffi? 
eient  if  th^  decfaratipn  point  out  the  gravamen  wi^b  certainly 
^B^gh  tor  enable  the  defendant  to  l^ive  notioe  of  it» 

r  HoiAetrellr.'Prlor,  SallC;  460.  t  Mersey  gaS  Trwell    Narifiitioii  t. 

t  befvKier/I^Oundft,  4TaaDt.  ($19.  '    pougtat,  2  East,    497.  •   S«e   «lt^ 

t  Peake*«  Evid.  294.         *  JefTeriesT.  DaBCombc.  U  l^^t^sfitj* 

#  W«rrel?.Wekb,iTft«iit,R.079.  '                -      ..                      1     !* 
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men  concern  between  them  and  A.  and  Ca ;  but»  with  respect 
to  the  plaintifis^  the  purchase  was  made  in  the  name  of  A. 
and  Co.  only,  without  any  notice  that  the  other  defendant% 
had  any  concern  in  it  The  majority  of  the  court,  yIk* 
Heathy  J.»  Gould,  J.,  and  Lord  Lqughborough,  C.  J.  were  of 
opinion  that  B.  and  Co.  and  C.  and  Co.  were  not  to  be  con- 
sidered as  partners  with  A.  and  Co.,  on  the  ground  that 
there  was  no  communion  of  profit  and  loss.  Each  party 
was  to  have  a  distinct  share  ot  the  whole ;  the  qne  to  have 
DO  inteifefence  with  the  share  ot  the  other,  but  each  to  Hia- 
nage  bis  share  as  he  judged  best  The  profit  qr  loss  of  the 
one  mig^t  be  more  or  less  than  that  of  the  other.  This  was 
a  subrCQntract,  by  which  was  to  be  understood  a  contract 
subprdinate  to  anotbef  contract,  made  or  intended  to  be 
made,  between  the  contracting  parties  4Mi  one  part,  pr  some 
of  them,  and  a  stranger.  A.  and  Co.  were  the  only  pur^ 
chasers  known  to  .the  plaintiffs ;  entire  credit  was  given  to 
tl^m  alone.  The  contracts  piade  with  t^he  other  loercbanti 
were  not  admissible  evidence  in  this  cause,  except  to  prove 
a  fraud,  if  the  facts  had  gone  that  lengUi ;  namely,  that  thQ 
house  of  A.  and  Co.  as  a  iailtng  house,  was  to  staiki  forward 
in  order  to  protect  the  other  defendants,  who,  by  such 
meanp,  might  have  the  benefit  of  (be  speculation,  if  it  proved 
fortunate,  without  sustaining  any  loss  in  the  event  of  its 
failing.  No  such  evidence  had  been  adduced  ;  on  the  con- 
tr^,  it  appeared,  that  the  objection  made  by  the  other 
vendors  to  the  firm  of  A.  and  Co.  was,  **  that  t^q^  tp'ere  un'" 
known  and  new  in  the  trade.**  Wilson,  J.  djiTered  in  ppinioi) 
from  the  jest  of  the  court^  observing,  that  although  the  con- 
tract was  actually  made  between  the  plaintiffs  and  A.  and 
Ca,  yet  if  the  other  defendants  were  jointly  concerned  in  it, 
they  ought  to  be  responsible,  as  much  as  if  they  had  persof^ 
ally  contracted ;  that  they  were  so  concerned,  sulficientlv 
appeared  from  the  contracts  with  the  other  merchants,  and 
their  own  declarations ;  these  he  thought  were  proper  to  be 
given  in  evidence,  being  against  themselves. 

A  father  established  in  business  ^  on  his  son's  coming  of 
age,  told  him, lie  should  have  a  share  in  it,  and  held  him  out 
to  the  worhl  as  his  partner :  the  son  acted  as  such  for  seve- 
ral years,  but  the  particular  share  which  the  son  was  to 
have  was  not  setti^ ;  it  w^  holden,  that  as  there  was  a 
partnership  as  between  the  parties  and  the  rest  of  the  world, 
tlie  prrsumption  of  law  was,  that  they  were  partners  intef' 
se.  That  tnis  presumption  not  having  been  repelled,  the 
^n,  though  not  entitled  to  a  moiety,  was  entitlea  to  a  share 

h^  Petcock  r.  Pctowk,  t  Omiji.  Jf.  P.  C,  45, 


of  pTdflts  t  but  it  was  left  to  the  jury  to  consider  what  was 
a*  ttiit  and  just  pmportion  for  the  father  to  give,  and  the  sou 
t6  expect  i  the  jUry  found  that  the  son  was  entitled  'to  a 
fourth  part  of  the  profits. 

In  respect  of  creditors,  he  who  takes  a  moiety  of  all  the 
profits  indefiiiitely,  shall,  by  operation  of  law,  be  made  liable 
td  losses,  if  losses  arise;  upon  the  principle,  that  by  taking  a\ 
part  pf  the  profits,  be,  takes  from  toe  cieditors  a  part  of  that 
fund  which  is  the  j>roper. security  to  them  for  the  paynaeiit 
of  their  debts. 

A,  and  B.  ship-agents  at  different  ports  *,  entered  into  an 
agreement  to  share,  in  certain  proportions,  the  profits  of  their 
respective  commission^,  and  the  discount  on  tradesmen's 
bills  employed  by  them  in  repairing  the  ships  consigned  to 
them,  &c.  It  was,  however,  expressly  stipulated,  between 
A.  and  B.,  that  they  were  not  to  be 'answerable  for  each 
other's  losses,  "it  was  holden,  that  although,  with  respect't^ 
each  other,  these  persons  were  not  to  be  considered  as  paiH- 
uers'  under 'thi»  agreement,  yet  they  had  madfe'  theniselv^'' 
such  with  regard  to  all  persons  with  whopi  either  cbntracted 
as  a  ship-agent.  ^       : 

The  distinction  taken  in  tlie  preceding  case  as  to  an  agree- 
ment not  constituting  a  partnership  as  between  the  parties  , 
themselves,  though  it  may  have  that  effect,  quoad  third  par- 
ties, was  recognised  in  the  following  case :  A.  haVjng  neither 
money  nor  credif*,  offered  to  B.  that  if  he  would  order  with 
him  certain  goods  to  be  shipped  upon  an  adventure,  if  anu 
profit  should  arise  from  tfian,  ^.  shpuld  have  half,  fur  his 
trouble:  B.  having  lent  his  credit  on  tliiij. contract,  aad  or-  > 
dered  the  goods  on  their  joint  account,  which  were  furuishecj 
accordingly,  aiid  afterwards  paid  for  by  J3.  alone;  it  was 
hdlden,  that  B;  was  entitled  to  recover  baclcsuch  piiyment  ia 
assumpsit  against  A.,  who  had  not  accounted  to  him  for  the* 
piiofits ;  such  contract  not  constituting,  a  partoersliip  as^b^'- 
tween  themselves,  but  only  an  agreement  for  a  compensation 
for  trouble  and  credit,  though  B.  were  liable  as  a  partner  to 
third  peraon's  creditors. 

A.  B,  and  C.  the  proprietors  of  a  stage-coach  dividing  the 
gefieral  profits  of  the  concern*,  agreed  that  they  stiould  eacli 
work  the  coach  a  stage  with  horses,  their  separate  property, 
and  maintained  respectively  at  their  separate  expense;  it 
was  hoWen,  that  B.  and  C.  were  not  jointly  liable  as  co-part-  . 

.  ,  .»  .  »    .  * 

c  Waugh  T.  Carver,  2  H.BI.  235.  e  Barton  v.    Hanson   and   others,   3 

cl  Heiketh  ▼.  Blauchard,  4  £a^  14.4.         Taunt.  49. . 
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ners  with  A,  for  the  price  of  hay  fumislied  at  A.*s  requett 
for  the  use  of  the  horses  which  were  his  separate  property, 
but  were  kept  by  him  for  the  purpose  of  working  the  coach 
the  stao^e  allotted  to  him  under  the  agreement.  N.  It  did 
not  appear  in  what  manner,  upon  an  adjustment  of  the  ac- 
counts, the  hay  furnished  to  the  different  horses  was  paid 
for;  whether  as  part  of  the  general  outgoings,  or  separately 
by  each  party. 

A.  was  employed  by  B.^  to  sell  goods,  and  was  to  receive  for 
his  trouble  wnatever  money  he  could  procure  for  them  beyond 
a  stated  sum;  this  was  holden  not  to  constitute  a  partnership 
between  A.  and  B.  as  to  these  goods.  So  where  A.  having 
purchased  two  bullocks^,  put  them  to  depasture  upon  the 
lands  of  B.,  under  an  agreement  that,  after  they  had  been 
fatted,  the  profit  to  be  made  upon  the  resale,  above  a  cer- 
tain sum  (at  which  A.  then  valued  the  bullocks),  should  be 
equally  divided  between  A.  and  B.  It  was  holden  that  A. 
and  B.  were  merely  partners  in  the  profits,  and  that  this  wa^ 
a  mode  of  paying  B.  for  the  pasture;  consequently  A.  might 
maii^in  an  action  in  his  own  name,  without  joining  B.,  to 
reco\'er  the  price  of  the  bullocks  from  a  person  to  whom  he 
X  had  sold  them.  So  where  there  was  an  agreement  between 
A.,  the  sole  owner  of  a  lighter,  and  B.  a  lighterman**,  that  B. 
in  consideration  of  working  the  lighter  should  have  half  her 
gross  earningSy  Lord  EUenborough  was  of  opinion,  that  as 
this  was  only  a  mode  of  paying  B.  wages  for  ,his  labour, 
and  differed  from  a  participation  of  profits  and  loss,  it  did 
not  constitute  a  partnership.  So  an  agent  who  is  paid  by  a 
proportion  of  the  profits  of  the  adventure,  is  not  therefore 
a  partner  in  the  goods*. 


IL  How  far  the  Acts  of  one  Partner  are  binding  on  his 

Co-partners. 

A  GENERAL  partnership  agreement'^,  though  under  seal, 
does  not  authorise  the  partners  to  execute  deeds  for  each 
other,  unless  a  particular  power  be  given  for  that  purpose. 
But  although  one  partner  cannot  bind  the  other  partners  by 

f  Beiijamio  v.  Porteus,  3  H.  Bl.  590.  h  Dry  r.  Boswell,  1  Camp.  N.  P.  C. 
g  Wish  V.  Small,  Det'on  Spring  Am.        329. 

I  SOS,  coram  Thomsou,  B.  1  Camp,    i  Meyer  ▼.  Sharpe,  5  Taunt.  74. 

N.  P.  C.  331,  k  Harrifioii  ▼.  Jackson  and  others,  7 

T.  R.  207. 


PARTNERS.  1059 

rf/rrf,  without  an  authority  by  deed,  yet  in  mercantile  trans- 
actions, in  drawing  and  accepting  bills  of  exchange,  it  never 
was  doubted,  but  that  one  partner  might  bind  the  rest',  even 
without  their  knowledge  or  assent.  A  new  partner,  how- 
ever, cannot  be  bound  in  this  manner  for  an  old  debt  incur- 
red by  the  other  partners,  before  the  new  partner  was  taken 
into  the  firm :  this  was  established  in  the  case  of  Sheriff  v. 
Wilks,  1  East,  48.  There  the  plaintiffs  had  sold  a  quantity 
of  porter  to  A.  and  B.,  who  were  then  partners,  which 
porter  was  entered  in  the  plaintiffs'  books  in  the  names 
of  A.  and  B. ;  and  the  same  was  afterwards  shipped  for 
the  West  Indies,  and  the  defendant  B.  paid  the  shipping 
charges.     Six  months  afterwards  C.  became  a  partner  with 

A.  and  B.,  and  continued  so  for  a  few  months,  when  their 
partnership  was  dissolved*  The  defendant  B.,  previous  to 
the  dissolution  of  the  partnership,  sent  to  the  plaintiffs  a 
memorandum  or  calculation,  in  his  own  hand-writing,  of 
certain  deductions  claimed  by  him  in  respect  of  the  porter. 
The  plaintiffs  drew  a  bill  upon  the  defendants  for  the  balance. 
This  bill  was  accepted  by  A.  in  the  partnership  firm  of  all 
the  defendants,  by  his  subscribing  thereon,  "  Accepted,  A, 
and  Co/*  An  action  having  been  brought  by  the  plaintiffs 
against  A.  B.  and  C.  upon  the  acceptance ;  and  A.  and  C. 
having  been  outlawed,  B.  pleaded  the  general  issue :  it  was 
holden,  that  the  plaintifls  could  not  recover,  Le  Blanc,  J. 
observing,  "  that  this  case  must  be  determined  in  the  same 
manner  as  if  C.  had  pleaded  to  the  action.  It  seemed  admit- 
ted, thgtif^one  of  _sfiy£raL  pajtnerspledge  the  partnership 
fund  tor  Ins^  jndividnflj  jl^bt^  that  woulST  hot  bind  the  rest. 
And  he  saw  no  difiereiice  between  the  case  of  one,  and  the 
case  of  two,  of  several  partners  pledging  the  joint  fund  for 
their  individual  debts,  which  was  the  case  before  the  court.'* 
The  point  above  alluded  to  by  Le  Blanc,  J.,  viz.  that  one 
partner  cannot  pledge  the  security  of  another  for  his  own 
private  debt,  appears  to  have  been  expressly  decided  ii\two 
cases  referred  to  by  Mr.  East,  in  a  note  to  the  foregoing 
decision,  viz.  in  Gregson  and  others  v.  Button  and  another, 

B.  R.  E.  22  Geo.  3.  and  in  Marsh  v.  Vansonimer  and  another, 
London  sittings  after  Mich.  T.  1786',  cor.  Buller,  J.  See 
also  Swan  v.  Steele,  ante,  p.  290. 

Where  one  of  several  partners"  commits  an  act  of  bank- 
ruptcy, which  is  afterwards  followed  up  by  a  commission 
and  assignment,  he  has  no  longer  any  property  in  the  part- 
nership effects ;  but  the  property  is,'from  the  time  of  such 

L  See  ante  tit.  Bills  of  Exch.  in  Bayley,  J.  10  East,  4<>G. 
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act  of  bankruptcy,  in  his  assignees  by  relation,  and  in  the 
solvent  partners. 

It  may  be  observed,  that  the  general  authority  of  one 
partner  to  draw  bills  or  promissory  notes  to  charge  ano- 
ther is  only  an  implied  authority":  and  consequently  that 
implication  may  be  rebutted;  for  it  is  not  essential  to  a 
partnership,  that  one  partner  should  have  power  to  draw  bills 
and  notes  in  the  partnership  firm  to  charge  the  others ;  they 
may  stipulate  between  themselves  that  it  shall  not  be  done; 
and  if  a  third  {person,  having  notice  of  this,  will  take  such 
a  security  from  one  of  the  partners,  he  shall  not  sue  the 
others  upon  it,  in  breach  of  such  stipulation,  nor  in  defiance 
of  a  notice  previously  given  to  him  by  one  of  them,  that 
he  will  not  be  liable  for  any  bill  or  note  signed  by  the  others^ 

If  one  of  two  partners  commit  a  secret  act  of  bankruptcy", 
the  other  partner  may,  for  a  valuable  consideration,  and 
without  fraud,  dispose  of  the  partnership  effects;  and 
though  he  himself  afterwards  become  bankrupt,  the  as- 
signees, under  a  joint  commission,  cannot  maintain  trover 
against  the  bona  fide  vendee  of  such  partnership  effects; 
and  the  same  rule  holds,  although  the  solvent  partner  knew 
of  the  bankruptcy ;  for  even,  in  such  case,  the  solvent  partner 
may  dispose  of  partnership  funds  in  discharge  of  a  debt  due 
from  the  partnership,  and  though  that  jxartner  afterwards 
become  bankrupt,  money  had  and  received  will  not  lie 
against  the  creditor  at  the  suit  of  the  assignees  of  both^ 
Where  one  of  two  partners**,  with  the  intention  of  cheating 
the  other,  goes  to  a  shop  and  purchases  articles  such  as 
might  be  u^  in  the  partnership  business,  which Te  instanlly 
;  converts  tohls  own"  separate  use,  if  there  was.  no  collusion 
between  him  and  the  seller,  this  is  to  be  considered  as  a 
partnership  transaction^  and  the  innocent  partner  is  liable 
for  the  price  of  the  goods,  without  proof  of  any  previous 
deaUngs  between  the  parties. 

One  of  two  partners  drew  bills  of  exchange  in  his  own 
name,  which  he  procured  to  be  discounted  with  a  banker, 
through  the  medium  of  the  same  agent  who  had  discounted 
other  bills  drawn  in  the  partnership  firm  with  the  same 
banker ;  it  was  holden  that  the  banker  had  not  any  remedy 
against  the  partnership  upon  the  bills  so  drawn  by  the  single 
partner ;  because  they  did  not  appear  to  have  been  drawn 


o  Gallway  v.  Matthew  and  another,  10 
East,  3(>4.  Sec  Diincmn  v.  Lowndes, 
U  Camp.  N   P.  C.  478- 

o  Fox  x,  U anbury,  Cowp.  449. 

p  UarTcy  v.  Crickett,  B.  E.  SittiDgi 


at  Serjeant*s  luo  before  M.  T,  57 
G.  3. 
q  Bond  v.    Gibeoo    and   another,  1 
Camp.  N.P.  C.  ISG. 
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for  smd  on  account  of  the  partnership.  And  although  the 
proceeds  of  these  bills  had  been  applied  to  the  use  of  the 
partnership,  yet  the  court  held',  that  the  partners  were  not 
liable  as  for  money  lent,  inasmuch  as  the  transaction  was 
originally  mere  mattejr  of  discount,  and  not  an  advance  of 
money  to  the  partnership,  taking  the  bills  as  a  collateral 
security.  But  where  one  of  several  partners,  with  the  privity 
of  the  others,  draws  bills  of  exchange  in  his  own  name  upon 
the  partnership  firm,  in  favour  of  persons  who  advanced  him 
the  amount,  which  1^  applies  to  the  use  of  the  partnership, 
although  the  partners  are  not  jointly  liable  on  the  bills,  they 
may  be  jointly  sued*  by  the  payees  for  money  lent 


111.  Of  Actions  by  and  against  Partners. 

If  three  partners  (two  of  whom  reside  abroad*  and  one  in 
England)  be  sued  for  a  partnership  debt,  and  the  partner  re-* 
sident  in  England  appear  to  the  action,  but  refuse  to  appear 
for  the  partners  resident  abroad,  the  sheriff,  under  a  distringas 
against  the  two  partners,  may  take  partnership  etfects,  though 
paid  for  by  the  partner  resident  in  England  alone,  to  whom 
the  partnership  was  legally  indebted ;  and  the  court  will  not 
relieve  him  against  such  distress. 

In  an  action  by  partners  for  the  non*performance  of  a  con- 
tract entere^l  into  with  the  partnership,  it  is  essentially  neces- 
sary that  the  action  should  be  brought  in  the  joint  pames  of 
all  the  persons  of  whom  the  partnership  consisted  at  the  time 
the  contract  was  made  (1),  otherwise  the  parties  suing  will  be 
liable  to  be  non-suited  for  the  omission  of  their  co-partnt^rs 
(2).    The  same  rule  formerly  held  with  respect  to<  actions 

r  Eiuly  ▼.  Lye,  15  East,  7.  t  Morley  ▼.  Strombom  Si  al.,  3  Bot.  & 

t   DentoD  ▼.  Rodie,  3  Camp.  N.  P.  C.        Pul.  954. 
409- 


(1)  Subsequently  admitted  partners,  though  under  an  agree- 
ment to  ahare  in  profit  and  loss,  from  a  time  antecedent  to  the  con- 
tract, ought  not  to  be  joined.  Wilsford  v.  Wood,  I  Esp.  N.  P.  C. 
180.  Lord  KenyoD,  C.  J. 

(2)  In  one  case^  where  an  action  was  brought  in  the  names  of 
two  persons,  with  whom  the  defendants  had  dealt  as  partners,  and 
it  appeared  that  at  the  time  of  the  contract  there  was  in  fact  another 
partner,  who  had,  however,  withdrawn  his  name  frcm  the  firm,  but 
gtill  continued  to  receive  part  of 'the  profits;  although  it  was  ob* 
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brought  against  partners,  and  plaintiffs  were  frequently  non- 
suited for  not  naming  ail  the  partners  as  defendants.  This 
rule  was  considered  as  oppressive,  inasmuch  as  it  was  not 
possible  for  the  plaintiffs  in  many  cases,  without  the  assist- 
ance of  a  bill  of  discovery,  to  ascertain  the  names  of  all  the 
persons  constituting  the  firm  with  which  they  had  had  deal- 
ings.   On  this  ground  the  rule  was  departed  from  in  the  time 


jected  that  the  dormant  partner  ought  to  have  been  joined.  Lord 
Kenyon,  C.  J,,  is  reported  to  have  .efused  to  nonsuit  the  plaintiffs. 
Leveck  and  another  v.  Pollard  and  another,  2  Esp.  N.  P.  C.  4d8. 

So  where  in  an  action  *  brought  by  A.  for  goods  sold  and  delivered, 
it  appeared  that  B.,  who  proved  the  delivery  and  value  of  the  <^ood8, 
was  the  principal  manager  of  A.'s  trade :  and  that  he  reccivecj  for 
his  services  a  certain  salary,  and  besides  that,  a  certain  prop<^tion 
per  eent.jon  the  profits  of  the  plaintiff's  whole  trade,  and  inclusively 
on  the  profits  of  the  demand  in  question  ;  it  was  holden,  that  A* 
niight  sue  alone,  and  that  it  was  not  necessary  that  B.  should  be 
joined  with  the  plaintiff.  So  where  an  action  was  brought  by 
Mawmanf,  a  bookseller,  against  the  printer,  for  not  insuring  the 
Travels  of  Anacharsis ;  and  it  appeared  that  several  other  book- 
sellers, and  amongst  them  Evans,  a  witness,  had  a  share  in  the 
work  ;  but  inasmuch  as  Evans  had  never  contracted  with  Gillett, 
but  Mawman  was  the  only  ostensible  man,  the  court  held  that  he 
was  the  only  proper  f>laintiff;  and  with  good  reason,  for  the  only 
acting  partner  might  owe  much  money  to  the  defendant,  which  the 
defendant  might  set  off;  but  if  the  plaintiff  and  the  dormant  part- 
ner had  sued,  that  deht  of  the  acting  partner  could  not  be  set  off. 
••  There  is  a  material  distinction  between  the  case  where  partners 
are  defendants,  and  where  partners  are  plaintiffs:  if  yon  can  find 
out  a  dormant  partner  defendant,  you  may  make  him  pay,  because 
he  has  had  the  benefit  of  your  work  ;  but  a  person  with  whom  you 
have  no  privity  of  communication  in  your  contract,  shall  not  sue 
you."  But  where  a  merchant,  carrying  on  trade  on  his  own 
separate  account,  introduced  into  his  firm  the  name  of  a  clerk,  who 
did  not  partake  in  the  profits  of  the  business,  but  continued  to 
receive  a  fixed  salary.  Lord  Ellenborouj,;h  held  J,  that  in  an  action 
on  a  bill  of  exchafige,  payable  to  the  order  of  this  tirm,  the 
clerk  ought  to  have  been  joined  as  a  plaintiff,  for  he  was  to 
be  considered  in  all  respects  a^  a  partner  as  between  himself  and 
the  rest  of  the  world ;  that  where  the  name  of  a  real  person  is 
introduced  with  his  own  consent,  it  is  immatciial  what  agreement 
there  may  be  between  him  and  those  who  share  the  profit  and  losa 
— they  are  equally  responsible,  and  the  contract  of  one  is  the  con- 
tract of  all. 

*  Lloyd  V   Arrhbowie,  2  Taunt.  3fi4. 

t  Mawman  ▼.  Giilctt,  cited  by  Sir  J.  Mansfield^  C.  /.,  2  Taunt.  395. 

X  Guidon  v.  Robson,  s  Camp.  M .  P.  C.  303. 
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of  Lord  Mansfield,  and  it  was  then  laid  down  that  defendants 
should  be  permitted  to  take  advantage  of  this  objection  by  a 
plea  in  abatement  only.  The  rule  laid  down  by  Lord  Mans- 
field has  been  acted  upon  ever  since,  though  the  Court  of 
Common  Pleas  have  lately  manifested  a  strong  disposition  to 
revert  back  to  the  ancient  rule.  The  liability  of  the  parties 
depends  upon  their  being  partners  at  the  time  when  the  con- 
tract is  made^  and  a  dormant  partner  cannot  set  up  the  plain- 
tiff's ignorance  of  his  being  a  partner,  to  obviate  such  liabi- 
lity. But  in  a  case  where  there  was  a  stipulation  between 
three  persons  who  appeared  to  the  world  as  partners",  that 
one  of  them  should  not  participate  in  the  profit  and  loss, 
and  should  not  be  liable  as  a  partner,  it  was  nolden,  that  he 
was  not.  liable  as  such  to  persons  who  had  notice  of  this 
stipulation. 


IV.  Evidence. 


Acts  subsequent  to  the  time  of  delivering  goods*  on  a 
contract,  may  be  admitted  as  evidence  to  shew  that  the  goods 
were  delivered  on  a  partnership  account,  if  it  were  doubtful 
at  the  time  of  the  contract ;  but  if  it  clearly  appear  that  no 
partnership  existed  at  the  time  of  the  contract,  no  subsequent 
act  by  any  person,  who  may  afterwards  become  a  partner 
(not  even  an  acknowledgment  that  he  is  liable,  or  his  accept- 
ing a  bill  of  exchange  drawn  on  them  as  partners  for  the  very 
goods),  will  make  him  liable  in  an  action  for  goods  sold  and 
delivered,  though  he  will  be  liable  in  an  action  on  the  bill  of 
exchange. 

It  is  incumbent  on  persons  dissolving  a  partnership 5",  to 
send  notice  of  such  dissolution  to  all  the  persons  with  whom 
they  have  had  dealings  in  partnership.  The  Gazette  of  itself 
is  not  sufficient  notice  of  such  dissolution.  It  seems,  how- 
ever, that  in  respect  of  persons  who  had  not  any  previous 
dealings  with  the  partnership,  an  advertisement  in  the  Ga- 
zette would  be  sufficient  notice  of  the  dissolution,  so  as  to 
prevent  such  persons  from  recovering  against  the  parties  who 
constituted  the  firm  originally,  upon  a  security  given  by  one 
of  the  parties  in  the  name  of  the  firm,  after  such  notice 

t  See  Ld.  Kenyon's  opinion  in  Seville  x  Saville  ▼.  Robertson,  4  T.  R.  720. 

V.  Robertson,  4  T.  R.  725.  y  Graham  v.  Hope,  Peake*s  N.  P.  C. 

«  Alderson  v.  Pope,  1  Caiop.  N.  P.  C.  154.     See  also  Goi  ham  ▼.  Thomp- 

404.  n.  son,  Peake'sN.P.C.43. 
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of  dissolution*.  Bankers  ought,  regularly,  to  give  notice 
of  a  chancre  in  the  firm,  by  a  circular  letter;  but  such 
change  may  also  be  notified  by  an  alteration  of  the  name 
in  the  printed  cheque ;  and  persons  who  have  used  the  new 
cheques  cannot  take  advantage  of  the  want  of  a  more  express 
notice*. 

Assumpsit  for  goods  sold  and  delivered**.  The  plaintifTs 
witness  swore,  that  the  defendant  and  I.  S.  were  partners  in 
trade;  and  that  these  goods  were  sold  to  them  in  partnership. 
The  defendant  called  I.  S.  to  prove  that  the  goods  were  sold 
to  him,  and  that  the  defendant  had  no  concern  in  the  pur- 
chase of  them,  otherwise  than  as  his  servant  Lord  Kenyon, 
C.  J.,  "  He  is  not  a  witness  to  prove  this,  for  he  comes  to 
defeat  the  action  of  the  plaintiff,  against  a  man  who  is  proved 
to  be  his  partner;  and  by  discharging  the  present  de- 
fendant he  benefits  himself,  as  he  will  be  liable  to  pay 
a  share  of  the  .costs  to  be  recovered  by  the  plaintiff  in  this 
cause/* 

In  an  action  against  on^  partner',  if  the  plaintiff  gives  in  a 
particular  of  his  demand,  and  the  defendant  pleads  partner- 
ship in  ab^t^ment,  if  the  defendant  proves  any  of  the  items 
to  have  been  furnished  on  the  partnership  account,  he  will  be 
entitled  to  a  verdict,  although  the  plaintiff  should  be  prepared 
to  prove  that  some  of  the  items  were  furnished  on  the  credit 
of  the  defendant  only. 

In  an  action  against  the  drawers  of  a  bill  of  exchange*, 
purporting  to  be  drawn  by  a  firm  upon  one  of  the  partners 
constituting  the  firm,  if  it  be  proved  that  the  bill  was  ac- 
cepted by  such  drawee,  this  will  be  sufficient  evidence  of  the 
bill  having  been  regularly  drawn ;  and  further,  it  is  not  ne- 
cessary, in  such  case,  to  prove  that  the  drawere  received  ex- 
press "notice  pf  the  dishonour  of  the  bill,  because  this  must 
necessarily  have  been  known  to  one  of  them,  and  the  know- 
ledge of  one  is  the  knowledge  of  all  (3). 

To  establish  a  partnership  between  two  defendants',  a  ver- 

2  Godfrey  ▼.  Tumbiill  8i|(i  another,  c  Colson  k  al.  t.  Selby,  i  Esp.  N.  P.C« 

1  Epp.  N.  P.  C.  371.  452. 

a  Rarfoot  ▼.  Goodali,  3  Camp.  N .  P.  C.  d  Portbouse  ▼.  Parker,  iCamp.  N.  P.C. 

147.  88. 

b  Goodacre  ▼.  Breame,  Peake*«  N.  P.  C.  e  Wbately  t.  Menbcim  &  anr.,  t  Eap* 

)74.  N.  P.  C.  60S. 


(3)  See  Alderson  v.  Pope,  1  Camp:  N.  P.  C.  404.  n.  where  it 
was  holden  by  Ld.  Ellenhorougb,  C.  J.^  that  notice  to  one  member 
of  a  firni,.wu8  notice  to  the  whole  paitnership. 
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diet  on  an  issue  directed  out  of  a  court  of  equity,  to  try  whe* 
ther  the  defendants  were  partners,  and  for  what  time,  on  a  bill 
filed  by  one  of  them  against  the  other,  is  admissible  evidence 
to  establish  a  partnership,  the  verdict  having  found  them  to 
be  so. 

A  person  who  suffers  his  name  to  be  used  in  a  firm^  al* 
though  he  thereby  makes  himself  a  partner  to  the  world,  yet 
if  in  fact  he  is  not  so,  nor  has  any  share  in  the  profits,  may  be 
a  witness  in  an  action  brought  by  the  other  parties  in  the  tirm, 
for  goods  5old  and  delivered. 

A  father  who  holds  out  to  the  world  that  his  son  is  his 
partner,  and  who  sends  bills,  and  signs  receipts  in  their  joint 
names,  in  an  action  brought  in  his  own  name,  is  not  pre- 
cluded from  shewing  that  his  son  is  not  a  partner'. 

When  a  partnership  is  dissolved^  it  is  not  dissolved  with 
regard  to  tnings  past,  but  only  with  regard  to  things  future. 
Hence  an  admission  made  by  one  of  two  partners  after  the 
dissolution  of  the  partnership  concerning  joint  contracts, 
that  took  place  during  the  partnership,  is  competent  evidence  ' 
to  charge  the  other  partner. 

If  one  of  several  partners  promise  individually  to  pay  a 
debt,  without  making  any  mention  of  his  partners,  such  pro- 
mise is  conclusive  evidence  that  the  debt  was  due  from  nim 
individually,  and  not  from  the  partnership,  and  he  will  not 
be  permitted  to  shew  that  it  was  due  jointly  from  himself 
and  his  partners'. 

f  PanoDs  r.  Crosley,  5  Esp.  N.  P.  C.  h  Wood  v.  Brsddick,  ]  Tannton^s  R. 

199.  Lord  Elleiiboroiigb,  C.  J.  104. 

g  GIoMop  V.  Colman,  1  Stark.  N.  P. C.  i  Murray  t. SoincrTi)lr,8 Camp.N.P.C. 

^.  99  0. 
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CHAP,  XXXII. 

QUO  WARRANTO. 

L  Of  the  Origin  and  Nature  of  Quo  Warranto 
Informations^  and  Statutes  relating  thereto^ 
viz.  Stat.  4  and  5  W.  Sf  M.  c.  18.  and  9 
Ann.  c.  20. — Proceedings  against  the  City 
of  London  in  the  Time  of  Charles  the  2nd. 
II •  In  what  Cases  the  Court  will  grant  an  Infor^ 
mation  in  nature  of  Quo  Warranto. — Of  the 
Corporation  Act,  Stat.  13  Car.  2.  Slat.  2. 
c.  I. — ^5  Geo.  I.e.  6.  Test  Act,  25  Car.  2.  c.  2. 

III.  Of  the  Limitation   of  Time  for  granting^  an 

Information. 

IV.  Of  the  Construction  of  C/iarlers,  and  of  the 

Operation  and  Effect  of  a  new  Charter. 
V.  Bf/e-laws. 
VI.  Of  the  Inspection  of  the  Records  of  the  Cor* 

poration. 
VII.  Of  the  Pleadings. 
VIII.  Evidence. 
IX.  Judgment. 


I.  Of  the  Origin  and  Nature  of  Quo  Warranto  Infor^ 
motions,  and  Statutes  relating  thereto,  viz.  Stat.  4 
and  5  W.  Sf  M.  c.lS.  and  9  Ann.  c.  20. — Proceed- 
ings  against  the  City  of  London  in  the  Time  of 
Charles  the  2nd. 

The  ancient  writ  of  quo  warranto  (1),  whence  the  infor- 

(1).See  the  form  in  RastaPs  Entr.  540.  b.  ed.  1670,  where  the 
writ  appears  to  have  been  prosecuted  by  the  king's  attorney-gene- 
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mation  of  the  present  day  derives  its  origin,  was  in  the  nature 
of  a  writ  of  right  for  the  king,  against  persons  who  claimed 
or  usurped  any  office,  franchise,  liberty,  or  privilege  belong- 
ing to  the  crown,  to  inquire  by  what  authority  they  main- 
tained their  claim,  in  order  to  have  the  right  determined.  The 
judgment  on  this  writ  was,  that  the  franchise  capiatur  in 
manum  domini  regis  (2).  This  writ  having  fallen  into  disuse, 
on  account  of  the  delay  with  which  it  was  attended,  a  more 
expeditious  mode  of  proceeding  has  been  adopted,  viz.  an 
information  filed  by  the  king's  attorney-general,  in  nature  of 
a  quo  warranto,  in  which  the  person  usurping  is  considered 
as  an  offender,  and  consequently  punishable  by  fine.  The 
court,  however,  will  not  extend  this  remedy  beyond  the 
limits  prescribed  to  the  old  writ ;  and,  as  that  could  only  be 
prosecuted  for  an  usurpation  on  the  rights  or  prerogatives  of 
the  crown,  so  an  information  in  nature  of  quo  warranto  can 
only  be  granted  in  such  cases*;  and  upon  this  principle  the 
court  refused  to  grant  an  information  to  try  the  validity  of  an 
election  to  the  office  of  church-warden. 

By  Stat.  4  and  3  W.  &  M.  c.  18.  it  is  enacted  "  that  the 
clerk  of  the  crown  office  shall  not,  without  express  order  of 
the  court,  receive  or  file  any  information  for  trespass,  or  other 
misdemeanor,  or  issue  any  process  thereon,  before  he  shall 
have  taken  &c.  a  recognizance  from  the  prosecutor  to  the 
defendant,  in  the  penalty  of  20/.  to  prosecute  with  efiect;  and 
in  case  the  defendant  shall  appear  and  plead  to  issue,  and  the 
prosecutor  shall  not,  at  his  own  costs,  within  one  year  after 
issue  JQined,  procure  the  same  to  be  tried^,  or  in  case  the 
defendant  shall  have  a  verdict,  or  a  noli  prosequi  be  entered 
by  the  informer,  the  court  may  award  the  defendant  costs, 
&c.  unless  the  judge  shall,  at  the  trials  certify  that  there  was 
a  reasonable  cause  for  exhibiting  the  information,  and  if  the 
informer  does  not  pay  the  costs  taxed  within  three  months 
after  demand,  the  aefendant  shall  have  the  benefit  of  the  re- 
cognizance to  compel  him."  Although  the  words  of  this 
statute  relate  only  to  informations  for  trespasses,  batteries, 
and  other  misdemeanors,  yet  it  has  been  hoiden  to  extend  to 

a  n.  V.  Shepherd,  4  T.  R.  381.  R.  ▼.        b  R.  ▼.  Howell,  Ca.  Temp.  H.  247. 
Dawbeny,  Str.  1 196.  S.  P. 


ral  before  the  justices  in  Eyre,  who  were  empowered  by  stat,  18, 
Ed.  I.  Stat.  2.  8.  2.  (A.  D.  121^0.)  to  determine  pleas  of  quo  war- 
ranto.    See  2  I  net.  497. 

(2)  See  Ra«t.  540.  b. 
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informations  in  nature  of  quo  warranto,  to  try  the  right  of 
usurping  on  public  franchises;  consequently  such  informa- 
tions cannot  be  filed  without  leave*,  nor  oin  process  be  issued 
thereon  without  a  recognizance*,  and  the  defendant  is  en- 
titled to  costs  in  the  c;ases  provided  for  by  the  statute,  as 
far  as  the  recognizance  extends,  that  is,  to  20/.  but  not 
farther*  (3). 

The  usurpation  o^  offices  and  franchises  in  corporations 
constitutes  the  principal  ground  for  applications  to  the  court 
for  this  kind  of  information.  By  the  common  law,  such 
usurpations  could  be  punished  only  by  a  prosecution  at  the 
king's  suit,  though  the  dispute  were  really  between  party  and 

Earty  (4).  To  remedy  this  inconvenience,  it  was  enacted, 
y  Stat  9  Ann.  c.  20.  s.  4.  that,  "  in  case  any  person  shall 
usurp,  intrude  into,  or  unlawfully  hold,  and  execute  any  of 
the  said  ofiices  or  franchises  (5),  the  proper  officer  of  the 
court  (6)  may,  with  leave  of  the  respective  courts,  exhibit 
informations  in  the  nature  of  quo  warranto,  at  the  relation  of 
any  person  desiring  to  prosecute  the  same  (and  who  shall  be 
mentioned  in  the  information  to  be  the  relator,)  against  the 
person  usurping,  and  proceed  therein  as  is  usual  in  infbrma* 
tions  in  the  nature  of  a  quo  warranto,  and  if  it  shall  appear 
to  the  courts,  that  the  several  rights  of  divers  persons  may 
properly  be  determined  on  one  information,  tlie  courts  may 
give  leave  to  exhibit  one  information  against  several  persons ; 
the  parties  prosecuted  are  to  plead  the  same  term  or  sessions 
in  which  the  information  is  filed,  unless  farther  time  be  al- 

e  Per  Lord  Hardwicke,  C.  J  ,  R.  t.  e  R.  t.  Hovell,  C.  T.  H.  349.  S.  C.  ut 

Howell,  C.  T  H.  24S.  videtur,  undtr  the  name  of  R.  ▼. 

d  R.v.  Mayor  of  Hertford,  Garth.  G03*  Mnrj^an,  Sir.  1049.  R.  v.  Filewood, 

Salk.  376.  9 T.  R.145.  R.  v.  Brooke, 9  T. R.i(j7. 


(3)  The  ground  of  the  decision  appears  to  have  been  that  such 
usurpations  are  misdemeanors.     See  C.  T.  H.  348. 

(4)  In  informations  at  common  law,  there  is  no  relator.     ^ 

(5)  i.  'e,  the  offices  of  mayors,  bailiffs,  portreeves,  and  other  of- 
fices within  cities,  towns  corporate,  boroughs,  and  places  (that  is, 
places  of  the  same  kind  with  those  before  enumerated,  see6  T.  R« 
379>)  in  England  and  Wales,  and  the  franchises  of  being  bui^^esses 
or  freemeii.  See  the  preamble.  "  All  corporations  consist  of  offi- 
cers and  freemen.  This  statute  was  meantto  extend  to  both/*  Per 
Lord  Mansfield,  C.  J.,  in  R.  v.  Williams,  1  Bl.  R.  95. 

(6)  Court  of  King's  Bench,  courts  of  sessions  of  counties  pala* 
tine,  or  courts  of  grand  sessions  in  Wales, 
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lowed  by  the  court,  and  the  prosecutors  are  to  proceed  with 
the  most  convenient  speed- 
By  the  5th  section,  the  courts  are  authorized  to  give  judg- 
ment of  ouster  against,  and  to  line  the  parties,  if  found  guilty 
of  the  usurpation,  and  to  award  costs  to  the  relator,  but  if 
judgment  be  given  for  the  defendants,  then  the  court  may 
award  costs  against  the  relator. 

Before  the  statute  of  Queen  Ann.  a  private  person  could 
not  interpose  in  quo  warranto ;  the  crown  only,  by  the  afctor- 
n'^y-g'^nex^X,  could  file  such  informations ;  but,  although  this 
statute  gives  liberty  to  file  such  informations  at  the  relation  of 
a  particular  person,  who  is  made  liable  to  costs  if  there  be 
judgment  for  the  defendant,  yet  they  must  be  filed  with  leave 
of  the  courts  The  courts  will  not  stay  proceedings  until  the 
prosecutor  give  security  for  costs,  on  the  ground  that  the  re- 
lator is  in  insolvent  circumstances,  where  it  appears  that  he  is 
a  corporator,  and  no  fraud  is  suggested^. 

It  was  observed  by  Wilmot,  J.,  in  R.  v.  Trelawney,  3  Burr. 
itflO*.  that  the  two  acts  of  parliament  (of  4  and  5  W.  and  M. 
c.  18.  and  <>  Ann.  c.  20.)  relate  to  quite  different  objects,  and 
are  the  reverse  of  each  other.  The  former  restrains  the  clerk 
of  the  crown  in  the  court  of  King's  Bench  from  exhibiting 
or  filing  informations  without  leave  of  the  court,  in  cases 
where  all  the  king  s  subjects  might,  before  the  making  of 
that  act,  have  made  use  of  the  king's  name,  without  such 
leave.  The  latter  lets  in  etery  person  who  desires  it,  to  make 
use  of  his  name  in  prosecuting  usurpers  of  franchises; 
whereas,  before,  no  subject  could  have  done  so ;  but  it  pro- 
vides, that  these  informations  (as  well  as  those  for  misde- 
meanors) must  be  under  the  leave  and  discretion  of  the  court; 
and  the  court  ought  not  to  give  such  leave  without  sutTicient 
reason. 

The  court  will  make  the  rule  absolute,  although  the  party 
after  rule  obtained  resigns  the  office,  and  his  resignation  is 
accepted  •*. 

The  Stat.  9  Ann.  c.  20.  only  regulates  the  proceedings  on 
informations  against  individuals*  usurping  offices  or  fran- 
chises in  corporations ;  it  does  not  extend  to  a  private  com- 
pany*^; and,  consequently,  in  other  cases  wliere  the  informa- 
tion at  common  law  is  exhibited,  advantage  cannot  be  taken 

f  Per  Lord  Maosfieli],  C.  J.,  in  B.  ▼.  i   R  ▼.  Corporation  of  Carmarthen, 

Trelawney,  H.  5  Ueo.  3.  MS.  "2  Burr.  sGg. 

g  R.  V.  Wynne,   9  Maule  &  Selwyn,  k-Horn  r.  Cutlers'  romp.,  B.  R.   R. 

346.  9  G.  9.  MS. 
h  R,  ▼.  Warlow,3  Manic  &  S«lwyo,75. 
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of  the  foregoing  provisions*  In  the  information  at  common 
law  there  is  not  any  relator ;  but  the  addition  of  a  relator  to 
an  information  at  common  law  may  be  rejected  as  surplu- 
sage ^  Doubts  appear  to  have  been  entertained,  whether  in 
the  common-law  information  a  judgment  of  ouster  could  be 
given.  In  R.  v.  Mayor  of  Hertford,  Lord  Raymond,  426. 
Holt,  C.  J.,  speaks  of  this  as  the  proper  form  of  judgment. 
In  R.  v.  Bennett",  Trin.  4  Geo.  1.  the  judges  were  equally 
divided  on  the  question ;  but  in  R.  v.  Ponsonby,  M.  29  G.  2. 
Say.  R.  245.  it  was  solemnly  determined,  that,  unless  the 
case  of  the  person  found  guilty  be  within  the  statute,  judg- 
ment of  ouster  ought  not  to  be  given".  It  has  also  been  ex- 
pressly decided,  that,  unless  the  case  be  within  the  statute^ 
judment  for  costs®  ought  not  to  be  given. 

The  preceding  remarks  will  be  found  material,  inasmuch 
as  there  are  many  cases  not  mentioned  in  the  statute,  in 
which  informations  in  nature  of  quo  warranto  will  lie;  e.  g. 
it  will  lie  against  a  private  person  or  against  a  corporation, 
for  holding  a  market,  a  court  leet,  or  other  court,  or  for  exer- 
cising any  other  franchise ;  that  is,  the  king's  attorney- gene- 
ral may  exhibit  informations  for  the  usurpation  of  these  fran- 
chises upon  the  crown  ;  but,  whether  informations  for  such 
usurpations  can  be  granted  upon  the  application  of  a  private 
person,  is  a  question  which  has  not  hitherto  received  a  solemn 
determination.  The  point  underwent  considerable  discussion 
in  the  case  of  R.  v.  Marsden,  3  Burr.  1812.  1  Bl.  R.  571). 
Yates,  J.,  thought,  that  as  eveiy  usurpation  of  a  franchise 
was  a  misdemeanor,  a  private  person  might  apply  as  for  the 
misdemeanor;  but  he,  together  with  the  other  judges,  de- 
clined giving  any  fixed  opinion  ;  in  the  case  then  before  the 
court,  it  was  not  sufficiently  shewn,  that  there  had  been  an 
usurpation,  the  court  therefore  refused  to  grant  the  informa- 
tion on  that  ground. 

There  must  be  an  information  against  each  person  to 
enable  each  to  disclaim,  for  distinct  ofiices;  and  the  court 
will  not  consolidate  them  p. 

By  the  suggestion  of  evil  counsellors,  and  in  order  to  in- 
crease the  power  and  influence  of  the  crown,  it  was  deemed 
expedient,  in  the  latter  end  of  King  Charles  the  Second's 
reign,  to'  new-model  the  corporate  cities  and  boroughs. — 
Against  many  corporations  (who  declined  surrendering  their 

1    Per  Deiiison,^,  i  Bm-r.  40^  i  Bitrr.  40i.  i  Bl.  R.93.    S.  C.  R.  ▼. 

lu  Cited  in  Say.  R.  .2A7.  Waliig,  5  T.  R.  375. 

n  Srf,  however,  1  Burr.  409-  p  R.  v.  Warlow,  3  Maute  k,  ScIwyo,75. 
•  R.  ▼.  WilUaovi,  B.  R.  M.  31  <>.  9. 
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charters  voluntarily,)  informations,  in  nature  of  quo  war^ 
ranio,  were  filed,  grounded  upon  the  notion  that  such  cor-* 
porations  had  forfeited  their  franchises  through  neglect  or 
by  abuse  of  them.  An  information  of  this  kind  was  filed 
against  the  corporation  of  the  city  of  London.  The  charge 
against  them  was,  that  they  had  forfeited  the  liberty  of 
being  a  corporation, — first,  by  making  a  by-law  for  the  levy- 
ing several  sums  of  money  of  the  king's  subjects  coming  to 
the  public  markets  within  the  city  to  sell  their  provisions. 
Secondly— by  having  in  common  council  voted  a  petition 
to  the  king,  stating,  that  by  the  prorogation  of  the  parlia- 
ment  on  the  lOth  Jan.  32  Car.  2.  the  prosecution  of  the 
public  justice  of  the  kingdom  had  received  interruption, 
and  by  ordering  the  said  petition  to  be  printed,  with  inten- 
tion that  it  should  be  dispersed  among  tne  king's  subjects, 
to  induce  an  opinion  that  the  king,  by  proroguing  the  par- 
liament, had  obstructed  the  public  justice,  and  to  incite  the 
king's  subjects  to  a  hatred  of  his  person  and  government, 
and  to  disturb  the  peace  of  the  kingdom.  The  case  came 
before  the  court  upon  demurrer,  which  was  joined  in  M. 
T.  34  Car.  2.  at  which  time  Pemberton  was  C.  J.  of  the 
Kin^s  Bench;  but  before  H.  T.  when  it  came  to  be  argued. 
Sir  E.  Saunders,  who  had  been  couasel  for  the  crown  in 
drawing  and  advising  upon  the  pleadings,  was  appointed 
C.J.  of  the  Kings  Bench,  in  the  room  of  PembertonS  who 
entertained  doubts.  It  was  argued  twice,  the  first  time  in 
H.  T.  35  Car.  2.  1682-3,  by  Finch,  solicitor-general  for  the 
crown,  and  Sir  G.  Treby,  recorder  of  London,  for  the  corpo- 
ration ;  the  second  time  in  E.  T.  35  Car.  2.  1683,  by  Sir  R. . 
Sawyer,  A.  G.  for  the  crown,  and  Pollexfen  for  the  corpora- 
tion. It  was  contended,  on  the  part  of  the  crown,  that  a 
corporation  may  be  forfeited;  that  corporations  have  the 
same  creation  as  other  franchises,  and  subsist  upon  the  same 
terms,  that  there  is  a  trust  annexed  to  all  franchises,  that 
they  be  not  abused,  and  the  breach  of  them  is  a  forfeiture. 
It  was  then  insisted,  that  any  act  of  the  mayor,  aldermen, 
and  common  council,  in  common  council  assembled,  was  so 
much  an  act  of  the  corporation  as  would  make  a  forfeiture; 
and  lastly  it  was  urged,  that  the  acts  in  question  were  such 
acts  as,  being  done  by  the  corporation,  worked  a  forfeiture. 
Judgment  was  given  in  Trin.  T.  35  Car.  2.  that  the  liberty, 
privilege,  and  franchise  of  the  mayor,  commonalty,  and  citi- 
zens, being  a  body  politic  and  corporate,  should  be  seized  into 
the  king^s  hands,  as  forfeited.  This  was  a  great  extension  of 
the  prerogative,  but  it  was  conceived,  by  the  king*s  advisers, 

^  Set  Barnet*t  Hist,  of  bis  own  Time,  toI.  j.  p.  935.  ed.  lamo.  173S, 
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that  the  example  of  this  proceeding  against  the  metropolis 
might  have  an  effect  (as  in  fact  it  had)  upon  other  corpora- 
tions; and  that  the  crown  would  be  enabled,  upon  granting 
new  charters,  to  name  the  magistrates.  This  violent  exercise 
of  the  prerogative,  as  far  as  it  respected  the  city  of  London, 
was  strongly  marked  by  stat  fe  W.  &  M,  sess.  1.  c,  8.  which 
reversed  the  judgment,  and  declared  that  the  mayor,  com- 
monalty, and  citizens  of  the  city  of  London,  shoufd  for  ever 
continue  a  body  corporate  and  politic  in  re,  facio^  et  nomine^ 
without  any  seizure  or  forejudger  of  the  said  franchise,  li- 
berty, and  privilege,  or  being  thereof  excluded  or  ousted, 
upon  any  pretence  of  any  forfeiture  or  misdemeanor  at  any 
time  theretofore,  or  thereafter  to  be  done,  committed,  or 
suffered* 


\\.  In  what  Cases  the  Court  will  grant  an  Information 
in  nature  of  Quo  Warranto. — Of  the  Corporation 
Act,  Stat.  13  Car.  2.  Stat.  2.  c.  J.— 5  Geo.  1. 
c.  6.— Test  Act,  25  Car.  2.  r.  2. 

Having  thus  endeavoured  to  explain  the  general  nature 
of  the  quo  warranto  information,  and  having  set  forth  the  al- 
terations made  by  the  statute  of  Queen  Ann,  in  cases  relating 
to  offices  and  franchises  in  corportitions,  I  shall  proceed  to 
inquire,  what  the  nature  of  the  office  must  be  for  the  usurpa- 
tion of  which  the  court  will  grant  this  information. 

In  the  case  of  the  R.  v,  Boyles,  Str.  836.  2  Lord  Raymond, 
1.569.  it  was  holden,  that  it  is  not  necessary  to  set  forth  in 
the  information  the  whole  constitution  of  the  place ;  or  to 
shew,  whether  the  office  is  by  charter  or  prescription.  If 
it  be  alleged  to  be  an  office,  which  appears  upon  the  face  of 
the  information  to  concern  the  public,  this  is  sufficient  against 
the  person  who  usurps  it  Hence,  the  court  permitted  an 
information  to  be  exhibited  against  the  defendant,  who  exer- 
cised the  office  of  bailifl'of  a  ville;  because  it  appeared,  that 
it  was  a  public  office,  and  concerned  the  government  of  the 
ville,  and  the  administration  of  public  justice.  So,  the  court 
will  grant  an  information  in  the  nature  of  quo  warranto 
against  the  portreeve  of  a  borough  and  manor;  who,  as  port- 
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reeve,  is  returning  officer  of  the  borough'.  So,  against  a 
person  claiming  to  have  a  right  of  voting  by  virtue  ot  a  bur- 
gage tenement'.  So,  against  the  bailiff  of  a  borough  and 
manor,  who,  being  a  prescriptive  officer  and  member  of  the 
court  leet^  had  power  to  summon  and  select  the  jury*;  for 
such  discretionary  power  is  a  material  and  important  function 
in  the  administration  of  justice  (7)'  So,  against  the  steward 
of  a  court  leet".  So,  against  the  constable  of  a  parish*. 
There  must  be  an  user  as  well  as  a  claim  of  a  franchise,  be- 
fore the  court  can  entertain  an  application  for  an  information^ 
As  to  what  shall  amount  to  an  user,  see  R.  v.  Tate*. 

The  court  have  established  a  general  rule  to  guide  them  in 
exercising  their  discretionary  power  of  permitting  informa- 
tions in  nature  of  quo  warranto  to  be  filed,  that  they  will  not 
permit  one  corporator  to  object  to  the  title  of  another,  if  he 
has  concurred  in  the  election  of  that  other,  or  acknowledged 
his  title  by  acting  with  him;  or  if  the  objection  that  he 
makes  to  the  title  ,of  that  other  be  equally  applicable  to  his 
own,  or  to  the  title  of  those  under  whom  he  claims*.  Neither 
is  it  competent  to  a  stranger  to  the  corporation,  although  an 
inhabitant  of  the  town,  to  impeach  the  title  of  a  corporator  "*, 
unless  he  can  shew  that  as  an  inhabitant  he  is  subject  to  the 
local  jurisdiction  of  the  body  corporate. 

By  Stat.  13  Car.  t.  stat  2.  c.  1.  the  election  of  corporate 
officers,  who  have  not  taken  the  sacrament  within  one  year 
next  before  their  election,  is  declared  to  be  xo'id.  Hence,  an 
information  in  nature  of  quo  warranto  may  be  applied  for  on 
this  ground ;  and  the  circumstance  of  the  relators  having  con- 
curred in  the  election  which  they  thus  seek  to  set  aside,  will 
not  afford  any  objection  to  this  application ;  because  the  de- 
fect is  a  latent  one,  arising  from  the  omission  of  an  act  which 
the  legislature  has  positively  required  to  be  done,  before  any 

r  R.  V.  Mein,  3  T.  R.  596.  Boroug^h    x  R.  v.  Goodge,  Sir.  1213. 

of  Fowey.  y  R.  v.  Whitwell,  5  T.  R.  S5. 

•   Horsiuiiu  case,  H.  30  G.  S.  3  T.  R.    z  4  East,  337. 

.099.  II.  a  R.  V.  Cucilipp, 6 T.  R.  S03.  Borough 

t  R.  V.  Biflje^iam,  2  East,  90S.     Bo-        of  L.auiic««toi>. 

rough  of  GiNipoi't.  b  R.  V   Sl.Jolin,  E.  T.   52  G.  3.  MS. 

%i  R.  V.  Hiihiton,  Str.6jl.  Borough  of  Woolton  Bassett. 


(7)  It  appeared  in  this  case,  that  the  bailiff  was  not  entitled  to 
any  fees,  so  that  an  action  for  money  had  and  received  iiould  no^ 
have  been  brought  to  try  the  cie(cndant*s  title;  a  circumstance 
which  seeius  to  have  influenced  the  decision  of  the  court. 
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person  is  elected  into  a  corporate  office*.  And  a  stranger  to 
the  corporation  may  apply  for  an  information  in  this  case; 
because  the  ground  of  the  application  is  to  enforce  a  general 
act  of  parliament,  which  interests  all  the  corporations  of  the 
kingdom*^.  But  by  statute  5  Geo.  1.  c.  6.  s.  3.  the  object 
of  which  was  to  lessen  the  rigour  of  the  stat.  of  Charles,  pro- 
secutions in  order  to  oust  the  party  elected  into  a  corporate 
office,  on  the  ground  of  having  omitted  to  take  the  sacrament^ 
as  required  by  the  stat  of  Charles  II.,  must  be  commenced 
within  six  months  after  the  election.  It  seems,  that  the  pro- 
secution is  commenced  by  applying  for  the  rule*.  Since  this 
statute,  the  election  of  a  person  who  has  not  taken  the  sacra- 
ment within  a  year  next  preceding  his  election,  is  not  void, 
but  only  voidable,  in  case  of  a  removal  or  prosecution  within 
the  limited  time^  Hence,  where  the  plaintitT  iaving  been 
elected  and  sworn  into  the  office  of  town-clerk,  bmught  a 
mandamus  for  the  insignia  and  other  things  belonging  to  the 
office ;  to  which  the  defendant  returned,  that  the  plaintiff  was 
not  duly  elected.  In  an  action  for  a  false  return,  it  was  ob- 
jected that  the  plaintiff  ought  to  prove,  that  he  had  taken 
the  sacrament  within  the  time  prescribed  by  the  statute  of 
Charles ;  but  it  was  holden,  that  he  was  not  obliged  to  prove 
this  fact,  inasmuch  as  there  not  having  been  any  prosecution 
or  removal  within  the  time  limited  by  the  statute  of  King 
George,  the  plaintiff's  election  stood  confirmed,  and  became 
absolute*.  In  this  case,  the  plaintiff  was  in  possession  of  the 
office ;  but  where  it  appeared^  that  the  plaintiff  being  out  of 
possession,  brought  a  mandamus  to  swear  nim  into  his  office,  it 
was  holden,  1st,  that,  the  case  was  not  within  the  statute  of 
George,  because  never  having  been  admitted  into  the  office, 
he  could  not  be  removed  out  of  it,  nor  incur  a  forfeiture ;  and 
2ndly,  that  it  was  incumbent  on  the  plaintiff  to  prove,  that 
he  had  received  the  sacrament  within  a  year  next  before  his 
election. 

The  corporation  of  Winchelsea  consists  of  a  mayor  and 
jurats*.  Before  a  person  can  be  elected  mayor,  he  must  be 
ajuraL  Plaintiff  was  chosen  a  jurat,  and  continued  so  a 
year,  not  having  taken  the  sacrament  within  a  year  previous 
to  his  election.  He  was  then  chosen  mayor,  having  taken 
the  sacrament  within  a  year  before  this  last  election.  The 
question  was,  whether  the  statute  of  George  liad  so  removed 

• 

c  R.  V.  Shiith,  3  T.  R.  573.  g  S.  C. 

d  R.  V.  Bi-own,  3  T.  R.  374.  d.  h  TaUon  ▼.  NeTinson,  Ld.  Raymond, 

c  S  C.  1354.     See  aino  Cowp.  539- 

r  Per  Ld.  Mamficld,  C.J.  in  Crawford  i  Martin  t.  Jenkius,  M.  14  G.  2.  MS. 

▼.  Powell,  8  Burr.  loiG.  Str.  lUS.  S.  C. 
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all  incapacities  in  the  plaintiflT,  as  to  qualify  him  to  be  mayor, 
he  not  appearing  to  have  been  questioned  for  not  taking  the 
sacrament  before  he  became  a  jurat.  It  was  holden,  that 
the  statute  of  George  was  a  remedial  law,  and  ought  to  be 
construed  liberally ;  and  consequently,  that  it  removed  the 
incapacity  of  the  party,  and  that  it  would  be  a  forced  con- 
struction to  confine  the  generality  of  the  words  to  a  discharge 
of  prosecutions. 

By  the  test  act*^  every  person  who  shall  be  admitted,  &c.  * 

into  any  office,  civil  or  military,  or  shall  receive  any  pay,  &c. 
by  reason  of  any  patent  or  grant  of  his  majesty,  or  shall  be 
admitted  into  the  family  of  his  majesty,  shall  take  the  oaths 
of  supremacy  and  allegiance  the  next  term,  and  subscribe 
the  declaration  against  transubstantiation ;  and  shall  also  re-* 
ceive  the  sacrament  of  the  Lord's  Supper,  after  the  manner  of 
the  Church  of  England,  within  three  months  (8)  after  their 
admittance  into  the  said  office.  Persons  neglecting  or  re- 
fusing to  take  the  oaths  and  sacrament,  and  being  convicted 
of  executing  their  offices  after  such  neglect  or  refusal,  are 
disabled*  from  suing  either  at  law,  or  in  equity,  from  being  a 
guardian,  executor,  or  administrator ;  from  being  capable  ot  - —  ' 
any  legacy,  or  deed  of  gift,  or  to  bear  any  otFice;  and  shall  ^^  , 
forfeit  500/.    Several  attempts  have  been  made  to  obtain  a  re*   c     ^  i, 

peal  of  the  corporation  and  test  acts:  but  hitherto,  they  have 
been  ineffectual.  The  inconveniences,  however,  arising  from 
these  statutes,  have  been  greatly  mitigated  by  the  annual  acts 
of  parliament,  which  since  the  year  1743"*,  have  been  con- 
stantly passed,  for  the  indemnity  of  persons  who  have  omitted 
to  qualify  themselves  within  the  time  limited,  and  for  allow- 
ing  further  time  for  that  purpose. 

Votes  given  for  a  candidate,  after  notice  of  his  being  in- 
eligible, are  to  be  considered  as  thrown  away,  that  is,  as  if 
the  persons  so  voting  had  not  voted  at  all**.  In  such  case, 
if  there  are  other  candidates,  who  are  diily  qualified,  he  who 
has  the  greatest  number  of  legal  votes  will  be  duly  elected ; 
but  until  he  be  sworn  in,  the  office  is  not  legally  filled  up  and 
enjoyed  by  him,  within  the  exception  in  the  annual  indem- 
nity acL    And,  therefore,  if  the  disqualified  person  who  ha4 

* 

k  35  Car.  2.  c.  9.  s.  3.  A.  D.  1679.     '      d  R.  t.  Hawkins,  10  East,  21 1.  R.  v. 
1  So  Car.  2.  c.  9.  8. 5.  Parry,  u  East,  549. 

ni  8ee  16  Geo.  9.  c.  30. 


(B)  Enlarged  to  six  months,  by  stat,  iQ  Geo«  2.  c.  30.  s.  3. 
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the  greatest  number  of  votes  be  sworn  into  office,  and  after- 
wards qualify  himself  by  taking  the  sacrament,  &c.  within 
the  time  allowed  by  the  mdemnity  act,  he  is  hereby  recapaci- 
tated,  and  his  title  to  the  office  protected,  such  office  not 
having  been  then  vacated  by  judgment,  or  legally  filled  up 
and  enjoyed  by  another  person*.  Votes  given  before  notice 
of  the  ineligibility  are  not  to  be  considered  as  thrown  away'* 


III.  Of  the  Limitation  of  Time  for  granting  an 

Information. 

In  the  year  1767,  different  motions  having  been  made  with 
a  view  to  impeach  the  titles  of  corporators  m  the  borough  of 
Winchelsea,  after  a  long  quiet  enjoyment,  it  was  suggested 
from  the  bar,  that  it  would  be  absolutely  necessaiy  to  draw  a 
line  and  to  fix  the  precise  period  of  possession  after  which 
a  corporator  ought  not  to  be  disturbed,  by  any  information  in 
the  nature  of  a  quo  warranto,  granted  under  the  discretionary 
power  given  by  9  Ann.  c.  580. ;  whereupon  the  court  declared, 
that  by  analogy  to  several  statutes,  and  to  the  rule  that  had 
been  laid  down  in  several  other  cases  (d)»  a  quiet  and  undis- 
turbed possession  of  a  franchise  for  twenty  years,  ought  to 
be  a  bar  to  any  application  made  to  the  Court  of  King's 
Bench,  although  it  could  not  be  a  bar  to  the  king  himself  ,  if 
he  should  think  fit  to  prosecute  the  usurpation  by  his  at- 
torney-general ;  that  twenty  years  was  the  ne  plus  ultra,  be- 
yond which  the  court  would  not  disturb  a  peaceable  posses- 
sion of  a  franchise;  but  that  in  every  case  within  twenty 
years,  their  granting  the  rule,  or  refusing  to  grant  it,  would 

depend  upon  the  particular  circumstances  of  the  case  that 

» 

o  R.  V.  Parry,  ]4  East,  549.  p  R.  t.  Bridge,  1  Maule  k  Selwyn,  76. 


(9)  The  statate  of  limitations  (21  Jac.  1.  c.  16.  s.  1.)  concern- 
ing writs  of  formedon  and  entry  into  land 8,  is  confined  to  twenty 
years.  The  stat.  of  10  and  1 1  W.  3.  c.  14.  9.  1.  concerning  writa 
of  error  is  also  confined  to  twenty  years.  Courts  of.  equity  do  jsot 
allow  the  redemption  of  a  mortj^ge  af^er  tweilty  years.  Bills  of 
review  have  been  generally  disallowed  after  twenty  years.  BmuLs;^ 
which  have  lain  dormant,  shall  be  supposed  to  be  satisfied''aiier 
twenty  years.  Ejectments  require  a  proof  of  possession  within 
twenty  years. 
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should  be  in  question  before  them'<,  that  within  twenty  years, 
length  of  time  might  weigh  as  presumptive  evidence ;  or»  as 
one  circumstance  joined  to  others,  to  shew  the  impropriety  of 
granting  an  information'.  Hence,  where  the  qualification  was 
residence  and  paying  scot  and  lot,  and  the  fact  of  residence 
was  doubtful,  but  there  had  been  an  acquiescence  on  the  part 
of  the  persons  applying,  and  a  concurrence  in  the  election  of 
the  corporator,  and  in  many  subsequent  acts,  the  court  dis« 
chargea  the  application  for  a  removal  with  costs'.  So,  where 
an  information  was  prajed  against  a  peroon  who  had  served 
the  office  of  mayor,  the  relator  alleging,  that  he  believed  the 
defendant  had  not  been  duly  sworn  in ;  twelve  years  having 
elapsed  without  any  interference,  and  it  appearing  by  the  cor- 
poration books,  that  the  defendant  had  been  sworn  in,  the 
court  refused  to  grant  the  information*.  At  a  subsequent 
period,  viz.  in  Hil.  Term,  1791,  the  court  were  of  opinion, 
that  the  limitation  of  twenty  years,  within  which  time  these 
applications  might  be  granted,  was  much  too  long  a  period, 
and  contrary  to  the  intent  of  the  9  Ann.  c.  20.  I'hat  at  the 
time  when  the  rule  was  laid  down  in  the  Winchelsea  cases, 
the  court  were  certainly  unapprized  of  several  cases,  which 
had  been  determined  before  that  time:  R.  v.  Pike  and  Pri- 
deaux,  Tr.  10  Geo.  1.  Rex  v.  Johns,  there  cited;  and  Rex  v. 
the  mayor  of  Helleston,  Hil.  112  Geo.  1.  3  T.  R.  311.  which 
were  decided  entirely  on  the  ground  of  length  of  time,  though 
considerably  within  twenty  years.  The  court,  therefore,  with 
a  view  to  prevent  corporations  being  thrown  into  confusion, 
resolved,  and  expressed  their  resolution  in  the  form  of  a  ge- 
neral rule",  that,  in  future,  they  would  limit  their  own  dis- 
cretion in  granting  applications  of  this  nature  to  six  years ; 
beyond  which  time,  they  would  not  under  any  circumstances^ 
suffer  a  party  who  had  been  so  long  in  possession  of  his  fran- 
chise to  be  disturbed.  And,  in  a  subsequent  case',  the  court 
refused  to  grant  a  quo  warranto  information  to  impeach  a 
derivative  title,  where  the  person  claiming  the  original  title, 
had  been  in  the  undisturbed  possession  of  his  office  six 
years.  An  act  of  parliament  has  since  been  passed,  ground- 
ed on  the  spirit  of  the  above  rule,  (stat.  32  Geo.  3.  c.  68.) 
by  which  it  is  enacted,  1st,  that  it  shall  be  lawful  for  any 
defendant  to  plead  to  an  information  in  the  nature  of  a  quo 
warranto,  that  he  held  or  executed  the  office  or  franchise  six 
years  or  more,  before  the  exhibiting  of  the  information ;  and 

q  Wincbelsea  cau8e«»  4  Borr.  1969.     •  R.  v.  Edw.  Wardroper,  M«7Geo.  3. 

See  also  B.  ▼.  SUc^y,  1  T.  R.  1.  and        4  Burr.  1963. 

R.  V.  Kewling,  dT.  R.  314.  t  R.  v.  Newliug^,  3  T.  R.  3 10. 

r  R.T.  Dawes, 4  Burr.  SXSI.  u,4 T.  R. 3«4, 

X  R.  T.  Peacock,  4  T.  R,  684. 
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that  if  the  issue  joined,  on  such  plea,  be  found  for  the  de- 
fendant, he  shall  be  entitled  to  judgment  and  costs.  The 
six  years  before  exhibiting  the  information,  mean  six  years  be- 
fore making  the  rule  absolute  for  the  information,  and  not 
six  years  before  obtaining  the  rule  nisi^  And  2dly,  that 
titles  derived  under  an  election,  nomination,  swearing  into  of- 
iBce,  or  admission  of  any  person,  shall  not  be  affected  by  rea- 
son of  any  defect  in  the  title  of  the  person  electing,  &c.  in 
case  such  person  has  been  in  the  exercise  of  his  office  six 
years  before  the  time  of  filing  the  information.  A  title  to 
one  office  which  is  a  qualification  to  hold  another  is  not 
within  this  clau8e% 


ttB 


IV.  Of  the  Construction  of  Charters^  and  of  the  Opero' 
tion  and  Effect  of  a  new  Charter. 

Contemporaneous  usage  has  always  been  considered  as 
of  great  im|K)rtance  in  the  construction  of  charters*:  not  that 
usage  can  overturn  the  clear  words  of  a  charter,  but  if  they 
are  doubtful,  the  usage  under  the  charter  will  tend  to  explain 
the  meaning  of  them  \ 

If  a  corporation  by  pi'escrip tion  accept  a  charter,  whereby 
the  election  of  burgesses  is  directed  to  be  made  in  a  manner 
different  from  what  had  obtained  by  ancient  usage,  the  usage 
being  inconsistent  with  the  charter^  can  no  longer  subsist ; 
but  is  determined  by  the  acceptance  of  the  charter,  which 
must  afterwards  be  the  only  measure,  by  which  the  election 
of  burgesses  is  to  be  governed  *• 

If  a  corporation  has  franchises  and  privileges  by  grant  or 
prescription,  and  afterwards  they  are  incorporated  by  another 
name,  as  if  they  were  "  the  bailifft  and  burgesses**  before, 
and  afterwards  they  are  to  be  stiled,  '•*  the  mayor  and  com- 
monalty ;"  yet  the  newly-named  body  shall  enjoy  all  the  fran- 
chises, privileges,  and  hereditaments,  which  the  old  corpora- 
tion had  either  by  grant  or  prescription*. 

y  R.  v.  Stoker,  d  Maule  &  Seliryu,7i.  c  Powell  v.  The  Km;,  D.  P.  Sd  Mar. 

B  R.  T.  Stokes,  3  Maule  &  Selwyn,  7 1 .        1738, 3  Bro.  P.  C.  398.  Tomlin'g  ed. 

a  PerLd.  KeDyoii,CiJ.deliTeriiis:opU        Boron|;fi  of  Bfeckuock. 

nion   of  court,    R.  r.    Bellrioger,  d  4  Rep.  77.  b.  per  Cvr.  fiaddock*i 
4T.  R.  331.  case,  1  Vent.  355. 

ti  Per  Ld.  Mansfield,  C.  J.  in  R,  r. 
VarlO|Cowp.8dO. 
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« 

Where  the  king  grants  a  charter  to  a  corporation,  there 
being  a  prior  charter  existing  at  the  time,  the  new  charter  is 
void  ab  initio;  because  two  corporations  for  the  same  pur- 
poses of  government,  cannot  exist  within  one  and  the  same 
place,  and  at  one  and  the  same  time*". 

While  a  corporation  exists  capable  of  discharging  its  func- 
tions, the  crown  cannot  obtrude  another  charter  upon  them'. 
It  is  competent  to  them,  either  to  accept  or  reject  the  prof- 
fered charter. 

If  there  be  an  old  charter  surrendered,  but  the  surrender 
is  not  inrolled,  and  a  new  charter,  in  consideration  of  the  sur- 
render, granted,  the  second  charter  is  void';  and  if  there  be 
any  other  persons  named  in  the  new  charter  who  were  not  in 
the  old,  any  law  made  by  them  is  void ;  because  they  act 
under  a  void  charter;  but  otherwise  if  the  members  nomi- 
nated are  the  same  as  in  the  old  charter,  because  then  they 
act  by  their  first  charter,  which  still  remains  good*.  Upon  a 
quo  warranto  against  the  town  of  Liskeard,  in  the  reign  of 
Charles  the  Second,  they  surrendered  their  charter,  which 
was  not  inrolled  until  the  reign  of  king  James  the  Second, 
who,  in  consideration  of  the  surrender,  granted  a  new  charter 
to  them.  It  was  holden,  that  the  second  charter  being  in  con- 
sideration of  a  void  surrender,  was  also  void^ 

An  information,  in  nature  of  a  quo  warranto,  was  brought 
against  defendant^  stating  that  kmg  Henry  the  Fourth,  by 
charter  granted  to  the  corporation  of  the  city  of  Norwich, 
that  the  city  should  be  a  county  by  itself,  and  that  the  com- 
monalty  should  choose  two  sheriffs ; — that  king  Charles  the 
Second  confirmed  the  charter  of  Henry  the  Fourth,  and 
granted  over,  that  the  mayor,  sheriffs,  and  aldermen  should 
choose  one  person  to  execute  the  office  of  sheriff",  and  that 
the  commonalty  should  choose  another ; — that  the  defendant 
had  been  elected  sheriff"  by  the  mayor,  sheriffs,  and  aldermen ; 
but  had  refused  to  take  upon  him  the  office.  The  defendant 
pleaded,  that  he  was  a  protestant  dissenter,  and  had  not 
taken  the  sacrament  within  a  year  before  his  election  (XO), 

e  R.  r.  Amery,  D.  P.  90th,  April,  1790,    h  Bully  ▼.  Palmer,  19  Mod.  947.  Salk. 

2  Bro.  P.  C.  336.  Tomlin's  ed.  190.  S.  C. 

f  Ld.  Kenyon,  C.J.  R.  v.  Pasmore,    i   Piper  v.  DeunU,  19  Mod.  353. 

3  T.  R.  340.  Ir  R.  ▼.  Larwood,  Ld.  Raym.  99.  Salk. 
^  Rfv.  Osborne,  <East,  335.  167.  Comb.  915.  S.  C. 


(10)  There  were  other  pleadings;  but  at  the  points  arising  out 
of  them  are  foreign  to  the  subject  of  this  chaptei:,  they  are  omitted. 
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It  was  contended,  on  the  part  of  the  defendant,  that  the 
election  was  void ;  that  the  mayor,  sherifls,  and  aldermen, 
had  no  power  to  make  such  election,  inasmuch  as  the  liberties 
granted  by  the  charter  of  Henry  4.  could  not  be  divested  but 
by  surrender  or  forfeiture,  and  neither  the  one  nor  the  other 
appeared  by  the  record ;  nor  was  it  apparent,  that  the  corpo- 
ration had  accepted  the  new  charter.  But  Holt,  C.  J.  and  Sir 
Giles  Eyre,  were  of  opinion,  that  the  defendant  was  duly 
elected ;  for,  although  the  new  charter  had  been  void,  if  the 
corporation  had  refused  to  accept  it,  since  the  king  could 
not  take  away  liberties  before  granted  by  him.  without  the 
concurrer^ce  of  the  grantees,  yet,  if  the  corporation  accepted 
such  a  charter,  it  was  good ; — that  here  was  evidence  of  their 
acceptance;  for  the  commonalty  used  heretofore  to  elect 
both  the  sheriffs,  and  now  they  elected  only  one ;  and  the 
election  of  the  other,  by  the  mayor,  &c.  shewed,  prima  facie^ 
that  they  accepted  it.  Besides,  if  the  corporation  had  not 
accepted  th,e  new  charter,  the  defendant  ought  to  have  shewn 
it ;  but  here  lie  had  admitted  it  by  his  special  plea.  That 
the  corporation  might  have  used  the  new  charter  as  a  grant 
or  conhrmation ;  but  having  made  their  elections  according 
to  it,  it  wa9  evidence  of  their  consent  to  accept  it  as  a 
grant« 

Where  au  applicatioix  is  mad^  to  the  court  for  a. mandamus, 
to.  direct  the  filling  up  any  vacancies  in  a  definite  integral  part 
of  a  corporation,  the  court  will  require  strong  groimds  to  in- 
duce them  to  refuse  the  writ,  on  account  of  tb^  great  incon- 
venience which  may  follow  from  the  not  filhi^ig  up  s^ch  vacan** 
cies,  and  the  risk  of  dissolving  the  corporation^ 

When  a  corporation  is  reduced  to  such  a  state  as  to  be 
incapable  of  continuing  its  existence  and  of  doing  any  cor- 
porate act,  it  is  extinct  as  a  body  corporate.  In  such  case, 
it  is  competent  to  the  crown  to  renovate  it,  by  granting  a  new 
charter  to  the  remaining  members  of  the  old  corporati6n,  in 
conjunction  with  others,  or  to  others  alone*^.  It  is  not  neces- 
sary that  this  charter  should  be  accepted  by  a  majority  of  the 
remaining  members  of  the  old  corporation ;  it  is  sufficient  if 
it  be  accepted  by  a  majority  pf  the  grantees. 

Where  a  charter  is  silent  as  to  the  mode  of  continuing  the 
succession,  a  corporation  has  a  right  of  necessity^  or  an  inci- 
dental power  to  continue  itself,  and  to  make  reasonable  by-, 
laws  for  that  purpose;  as  by  election.  Where,  however, 
there  is  a  provision  of  such  a  nature  as  is  calculated  at  all 

1  R.  ▼•  Mayor  of  Grampond,  6  T.  ^.  m  R.  t.  Fasmore,  3  T.  R.  IS9^ 


QUO  WARRANTO,  lOSl 

times  to  continue  the  succession,  without  ever  proceeding  by 
way  of  voluntary  election,  that  may  afford  a  ground  for  pre- 
suming that  voluntary  elections  were  meant  to  be  excluded ; 
but  where  there  is  no  provision,  affording  a  supply  of  bur- 
gesses to  that  extent,  the  corporation  has  the  right  of  pro- 
ceeding by  election.  H^nce  a  provision  for  a  supply  of  bur- 
gesses by  the  sources  of  birth  and  servitude,  has  been  holden 
to  be  not  incompatible  with  the  existence  of  a  power  of 
election ;  for,  though  these  modes  of  supply  may  render  a 
frequent  recurrence  to  election  less  necessary,  the  supplies 
from  all  these  sources  are  not  likely  so  to  overload  the  cor- 
poration, as  to  incumber  its  operations  by  a  destructive  or 
very  inconvenient  redundency  of  its  members;  and  without 
occasional  supplies  by  election,  the  other  sources,  by  birth 
aud  servitude^  might  be  insufficient ''. 


V.  By-Laws. 


Every  corporation  has  power  to  make  by-laws.  This 
power,  like  the  power  of  suing,  or  the  capacity  of  being 
sued,  is  included  in  the  very  act  of  incorporation  ;  and  it  is 
not  necessary,  although  usual,  for  the  crown  to  confer  this 
power  in  express  terms*.  Where  the  corporation  is  by  char- 
ter, such  by-laws  may  be  made  as  will  enforce  the  end  of  the 
charter  in  a  way  more  convenient,  and  tending  more  to  the 
care  and  good  government  of  the  society,  than  what  the 
charter  has  prescribed.  Hence,  where  it  is  directed  by  the 
charter,  that  the  mayor,  or  aldermen,  or  other  principal 
officers,  shall  be  chosen  by  the  burgesses  or  commonalty  at 
large,  the  corporation  may,  by  common  assent,  for  the  pur- 
pose of  avoiding  popular  confusion,  make  a  by-law,  restrain- 
ing the  power  of  election  to  a  select  number  of  burgesses  or 
commonalty  P ;  that  is,  where  the  right  of  election  is  given  to 
a  whole  class  of  men,  they  may  restrain  it  to  a  part  of  them- 
selves; but  where  a  corporation  consists  of  several  integral 
parts,  as,  Ist,  the  mayor:  9dly,  the  aldermen ;  3dly,  the  com- 
monalty ;  and  the  right  of  election  is  given  to  the  three  parts 
conjointly,  a  by-law  excluding  one  mtegral  part  from  the 
right  of  election,  e.  g.  the  commonalty,  is  void*'. 

n  R.  T.  Bird,  B.R.  H.  51  G.  3. 13  East,        See  alto  Barber  ▼.  Boulton,  i  Str* 
S67.  '      314.  R.  T.  Bird,  13  East,  375. 

Hob.  «i  1.  q  R.  V.  Head,  4  Barr.  ail 5.  Borougk 

Case  of  Corporations,  4  Rep.  77.  b,       ofHelstoo. 
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In  order  to  give  validity  to  corporate  acts,  it  is  essentially 
necessary  in  all  cases  where  by  the  constitutioo  of  the  cor- 
poration there  is  a  definite  body,  who  form  an  intes^ral  part 
of  the  corporation ;  1st,  that  a  majority  of  tliat  definite  body 
should  exist'  at  the  time  when  any  corporate  act  is  to  be 
done.  Hence,  if  an  integral  part  of  a  corporation  is  reduced 
by  the  death  of  its  members,  so  that  there  does  not  any 
longer  remain  a  majority  of  such  integral  part,  there  s  an 
end  of  the  corporation*.  2diy,  That  a  majority  of  that  body 
must  attend  the  assembly,  where  such  act  is  to  be  done.  It 
is  not,  however,  necessary,  when  met,  that  there  should  be  a 
majority  of  each  of  the  integral  parts,  to  give  validity  to  the 
corporate  act ;  it  is  sufficient  if  it  be  done  by  a  majority  of 
the  whole,  when  so  properly  assembled'.  "  If  corporate 
acts  are  to  be  done  by  a  select  number  of  members  upon  a 
particular  day,  all  who  have  a  right  to  be  present  in  that 
assembly  ought  to  be  summoned,  and  to  have  notice  that 
they  are  to  meet  on  the  business  (it  is  not  necessary  to  spe- 
cify what  business)  of  the  corporation.  This  rule  admits  of 
no  exception,  unless  in  the  case  where  a  member  has  abso- 
lutely deserted  the  town,  by  absenting  himself  and  removing 
his  family  out  of  the  town.  It  must  be  an  entire  departure 
from  the  place;  for  if  the  person  has  an  house  and  family  in 
a  corporate  town,  though  he  be  abroad  at  the  time  of  holding 
the  assembly,  whether  for  his  health,  his  diversion,  or  upon 
business,  he  ought  to  be  summoned.  When  the  notice  is  re- 
gularly given,  a  majority  have  power  to  do  any  corporate  act 
— but  if  the  whole  assembly  meet  by  accident,  they  may  pro- 
ceed on  business,  provided  they  are  unanimous;  but  otherwise 
it  is,  if  any  one  member  of  the  corporation  dissents,  he  has  an 
absolute  negative". 

It  is  essential  to  the  validity  of  a  by-law,  that  it  should  be 
consistent  with,  and  that  it  should  not  be  repugnant  to,  or 
contradict  the  charter;  for  in  a  case  where  the  charter  di- 
rected that  the  mayor  and  aldermen,  or  the  major  part  of 
them,  should  yearly  nominate  four  of  the  burgesses,  or  inha- 
bitants, to  the  commonalty  at  large,  out  of  whom  they  were 
to  elect  one  to  be  mayor,  and  who,  at  the  end  of  his  year, 
was  to  be  an  alderman ;  it  was  holden,  that  a  by-law  pro- 
viding, that  an  alderman,  who  was  an  inhabitant,  might  be 
elected  mayor,  was  bad,  inasmuch  as  it  was  inconsistent  with 
the  chiu-ter;   because  it  was  not  intended,  that  aldermen 

r  R.r.  Morris,  4  East,  17.  t  R.  v.  Bellringer,  4  T.  Hi  810.  R«  v« 

•  Ld. Kenyon,  C.  J.  R.  v. Grampoiind,        Miller,  6  T.  R.  iOs. 
6T.  R.  tfud.  *  u  Per  Ld.  Hardwicke,  C.J.  in*R.  v. 

Kynaston,  B.  R.  T.  8  &  9  G.  s.  MS« 
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who  were  to  nominate  the  candidates  for  the  mayoralty, 
and  who  were  to  commence  aldermen  by  serving  the  office 
of  mayor,  should  be  chosen  mayors,  because  they  happened 
to  be  inhabitants", 

A  by-law,  though  made  by  the  whole  body,  if  it  narrow 
the  number  of  those  out  of  whom  the  election  is  to  be  made, 
is  void.  Hence,  where  the  power  of  electing  the  mayor  was 
given,  by  the  charter,  to  the  mayor,  burgesses,  and  com- 
monalty, who  were  to  choose  the  mayor  out  of  the  burgesses^ 
and  a  by-law  directed,  that  the  majror  and  common-council, 
(11)  or  the  major  part  of  them,  oi  which  the  mayor  to  be 
one,  should  elect  one  of  the  common  council  to  be  mayor;  it 
was  holden,  that  such  by-law  was  bad;  because  it  is  compe- 
tent to  a  corporation  to  make  such  ordinances  only  as  are  for 
the  better  government  of  the  corporation;  and  the  present 
by-law  was  prejudicial,  inasmuch  as  it  confined  their  choice; 
for,  on  the  terms  of  the  charter,  they  were  at  liberty  to 
choose  out  of  the  burgesses  at  large.  And  Lee,  C.  J.  observed, 
that  a  corporation  could  not  alter  the  charter  as  to  the  persons 
eligihle^  neither  could  they  set  up  another  government  than 
the  charter  had  prescribed^.  And  upon  the  same  principle, 
a  by-law  directing  that  no  person  shall  be  elected  mayor  a 
second  time  within  six  years,  has  been  holden  to  be  void*. 

A  by-law  made  by  a  part  of  the  corporation  to  deprive  the 
rest  of  the  right  of  electing,  without  their  assent,  is  bad. 
Hence,  where  by  the  charter  the  power  of  electing  common- 
councilmen  was  given  to  the  mayor,  jurats,  and  commonalty, 
and  a  by-law  was  made  by  the  mayors  jurats ^  and  common^ 
council^  restraining  the  election  of  common-councilmen  to 
the  mayor,  jurats,  such  of  the  commonalty  as  were  of  the 

II  R.  v  Tucker,  E.  m  G.  s.  MS.  Bo-  cited  iu  3  Burr.  1836,  1838,  I839. 

Tougb  of  Weymouth.  ( 12.) 

y  R.  ▼.  Phillips,    Mayor  of  Carmar-  %  R.  v.  Mayor  of  Cambridge,  H.  33  G. 

then,  H .  32  G.  9.  Trin.  32  &  93  G.  3.  MS. 

9.  MS.  and  Bull.  N.  P.  911.    S.  C. 


(II)  N.  The  charter  contained  a  provision,  that  the  corporation 
might  elect  out  of  the  burgesses  twenty  to  be  common-council. 
MS. 

(19)  ''  This  case  was  argued  several  times,  and  settled  the  point, 
that  the  number  of  the  eligible  cannot  be  narrowed,  although  on 
the  authority  of  the  case,  in  4  Rep.  78.  the  number  of  electors  may/* 
Per  BttUer,  J.  in  R*  v«  Mayor  of  Cambridge,  ub.  tup. 
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conimon  council,  and  sixty  others,  who  were  senior  common 
fn:'<  nien;  the  bv-iaw  was  holden  to  be  bad*. 

A  by-law  cannot  explain  a  doubtful  charter:  if  there  be 
any  ambiguity  on  the  face  of  the  charter,  it  is  the  province 
of  the  court  to  expound  it\ 

A  by-law  which  gives  a  voice  in  the  election  to  any  person 
to  whom  it  was  not  given  by  the  constitution  of  the  borough, 
is  bad  ^. 

It  remains  only  to  observe,  that  a  by-law  may  be  good  in 
part,  and  bad  in  part,  provided  the  two  parts  are  entire  and 
distinct  from  each  other**. 

A  Ithough  there  do  not  remain  any  traces  of  a  by-law  in 
the  corporation-books,  and  although  there  cannot  be  any 
proof  given  of  the  loss  of  it,  yet,  upon  evidence  of  con- 
stant usage,  a  jury  may  be  directed  to  presume  its  existence^ 
See  R.  v.  Head,  4  Burr.  2518.,  and  R.  v.  Bird,  13  East,  368, 
where  defendants  pleaded  a  by-law  not  now  extant  in  writ- 
ing. Sixty  years  usage  has  been  considered  as  evidence  of  a 
by-law^ 


VI .    Of  the  Inspection  of  the   Records  of  the 

Corporation. 

Every  member  of  the  corporation  has,  as  such,  the  right 
to  inspect  the  books  belonging  to  the  corporation  for  any 
matter  that  concerns  himself,  although  the  corporation  are 

a  R.v.  Ctitbufili, common-con ndlman  e  Sees  Vez.  330. 

of  Maidstone,  E.T.  sGeo.  3  4  Burr,  f  Per  Ld.  Mansfield,  C.  J.  in  VetkinY- 

2204.  (13).  Master,  Warden,  &c.  of  tbe  CoD" 

b  R.  V.  Tucker,  E.  14  Geo.  s.  B.  R.  pany  of  Cutlers,  in  HHUamsbire  io 

MS.  the  county  of  York,  91  MS.  Serjeant 

c  R.  V.  Bird,  13  East,  387  Hill,  p.  65. 
d  Adm.  per  Ld.  Keuyon,  C.  J.  in  R.  t. 

Fishermen  of  Favcrsbam>  8  T.  R. 

356. 


(13)  See  also  R.  v.  Spencer,  3  Burr.  1827.  (thesame  corporation,) 
where  a  by-law  excluding  all  the  commonalty,  except  such  as  bad 
served  the  office  of  church-warden  ^nd  overseer,  for  ofie  year,  was 
holden  void ;  inasmuch  as  it  superadded  a  qualification  not  required 
by  the  charter,  and  which  had  no  relation  to^  or  connexion  with^  their 
corporate  character  or  capacity* 
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not  parties  to  the  dispute  which  renders  the  inspection  ne- 
cessary; but  the  court  will  not  grant  the  rule  generally,  but 
only  to  inspect  the  particular  book  in  which  the  information 
sought  for  is  to  be  found*. 


YII.  0/ the  Pleadings. 

A  QUO  WARRANTO  being  in  the  nature  of  a  writ  of  right, 
the  defendant  cannot  plead  any  plea,  except  to  justify  or 
disclainA  Hence  he  cannot  plead,  not  guilty*.  In  like 
manner,  he  cannot  plead,  non  usurpavit\  or  that  he  did  not 
usurp  the  office  in  question.  This  appears  from  the  nature 
of  the  charge,  which  calls  on  the  defendant  to  shew  by  what 
authority  he  exercises  the  office  in  question,  to  which  chaise 
the  pleas  of  not  guilty  and  non  usurpavit  do  not  afford  an 
answer. 

By  Stat  32  Geo.  3,  c.  58.  s.  1.  "  the  defendants  to  any  in- 
formation in  the  nature  of  a  quo  warranto^  for  the  exercise  of 
any  office,  or  franchise,  in  any  city,  borough,  or  town  cor- 
porate, whether  exhibited  with  leave  of  the  court,  or  by  his 
majesty's  attorney-general,  or  other  officer  of  the  crown  on 
behalf  of  his  majesty,  and  each  and  every  of  them,  severally 
and  respectively,  may  plead,  that  he  or  they  had  first  actually 
taken  upon  themselves,  or  held  or  executed  the  office  or 
franchise,  which  is  the  subject  of  such  information,  six  years 
or  more  before  the  exhibiting  of  such  information,  such  six 
years  to  be  computed  from  the  day  on  which  such  defendant 
was  actually  admitted  and  sworn  into  such  office  or  fran- 
chise; which  plea  may  be  pleaded  either  singly,  or  together 
with  such  plea  as  they  might  have  lawfully  pleaded  before 
the  passing  of  this  act,  or  such  several  pleas  as  the  court,  oh 
motion,  shall  allow;  and  if,  upon  the  trial  of  such  informa- 
tion, the  issue  joined  upon  the  plea  aforesaid,  shall  be  found 
for  the  defendants,  or  any  of  them,  he  or  they  shall  be  enti- 
tled to  judgment,  and  to  such  costs  as  they  would  by  law 
have  been  entitled  to,  if  a  verdict  and  judgment  had  been 
given  for  them  upon  the  merits  of  their  title. 

The  second  section  provides,  that  the   prosecutor  may 

reply  a  forfeiture,  surrender,  or  avoidance,  by  the  defendant, 

>» 

g  R.v.  Hostmen,  iq  N.  npon  T.  Sit.     i  Per  Holt,  C.  J.  12  Mod.  225. 

•  l«23.  k  Queeo  v.Blagdeo,  10  Mod.  296. 

k  Per  Holt, C.J.  12  Mod.  235. 


lOSff  QUO  WARRANTO. 

of  the  office,  or  franchise  happening  within  six  years  before 
the  exhibition  of  the  information,  whereon  the  defendant 
may  take  issue,  and  shall  be  entitled  to  costs  in  manner 
aforesaid* 

The  preceding  statute  having  been  made  in  pari  materia 
with  Stat.  9  Ann.  c.  f20.  is  confined  to  corporate  offices^ 
But  the  defendant  is  entitled,  by  this  act,  to  plead  several 
'  pleas,  although  the  limitation  of  time  does  not  form  the  sub- 
ject of  one  of  his  pleas". 

Where  the  plea  consists  of  several  facts,  from  which  the 
defendant  infers  that  he  is  entitled  to  the  office,  the  replication 
may  contain  a  denial  of  any  of  the  facts  stated  in  the  plea; 
but  if  it  contain  merely  a  denial  of  the  inference  drawn  by 
the  defendant  from  those  fiacts,  it  will  be  bad;  for  that 
amounts  merely  to  a  denial  of  the  law;  for  the  judges  are  to 
determine,  whether  the  inference  drawn  by  the  de^ndant  is 
fairly  dra^vn. 

In  an  information  against  the  defendant  for  usurping  the 
ofiice  of  portreeve,  d^endant  shewed  a  title,  and  concluded 
his  plea,  '*and  so  he  sa3^s  that  he  did  not  usurp  in  man* 
ner  and  form  as  in  the  said  information  is  alleged;  '—the  co* 
roner  replied,  that  he  did  usurp  in  manner  and  form,  &c. 
The  replication  was  adjudged  to  be  bad". 


VIII.  Evidence. 


Corporation  books  are  generally  allowed  to  be  given  in 
evidence,  when  they  have  been  publicly  kept  as  such,  and 
the  entries  made  by  the  proper  otiicer**;  not  but  that  entries 
made  by  other  persons  may  be  good,  as,  if  the  town-clerk  be 
sick,  or  refuse  to  attend;  but  then  the  circumstances  under 
which  the  entries  have  been  made,  must  be  proved.  Corpo- 
ration books  being  of  a  public  nature,  examined  copies  of  the 
entries  therein  may  also  be  given  in  evidence;  and  conse- 
quently the  court  will  not  enforce  the  production  of  the  ori- 
ginal books',  unless  it  appear  to  be  necessary  that  they 
should  be  inspected  on  account  of  a  rasure,  new  entry,  or 
the  like,  which  must  be  verified  by  affidavit 

I  B .  V.  Richardson,  9  East,  4G9.  o  Per  Cur.  R.  y.  MotberseU,  1  Str.  93, 
ni  R.  T.  Auirid^e,  8T.  R.  467.  p  Brocai  y.  Mayor,  6rc.  uf  London^ 

II  R.  V.    Portreeve    of    Honiton,   in         1  Str.  307. 
Devun8bii*c,  C.  1  Geo.  MS. 
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In  a  case*',  where  itjv^'as  insisted,  that  by  the  constitution 
of  a  corporation  by  prescription,  no  person  was  capable  of 
beinff  elected  a  common-councilman,  who  did  not  inhabit 
within  the  borough,  and  also  hold  a  burgage  tenure;  to 
prove  that  such  was  the  constitution,  a  witness  was  called, 
who  was  an  inhabitant  of  the  borough,  but  had  no  burgage 
tenure.  The  court  were  of  opinion,  that  he  was  a  good 
witness,  observing  that  there  was  a  necessity  of  allowing 
such  people  in  a  question  of  this  nature,  since  they  must  best 
know  the  right;  besides,  he  was  in  effect  a  witness  against 
himself,  by  saying,  "  though  I  am  an  inhabitant,  yet  I  have 
no  right  to  be  chosen,  because  I  have  not  a  burgage  tenure." 

A  person  having  a  bare  authority,  and  not  being  a  party  to 
the  record,  is  not  prevented  from  being  a  witness. 

The  custom  of  a  corporation,  in  the  election  of  a  mayor, 
was',  that  at  a  court  leet,  held  within  the  town,  the  old 
mayor  nominated  one  elisor,  and  the  town-clerk  another; 
and  in  case  the  town-clerk  refused  to  do  it,  or  was  absent, 
then  the  mayor  chose  both  the  elisors,  w^hich  elisors,  so 
chofeen,  nominated  the  jurors,  who  w^ere  to  elect  the  mayor 
for  the  subsequent  year.  An  information  in  the  nature  of  a 
quo  warranto  was  brought  against  the  defendant,  to  shew  by 
what  authority  he  claimed  to  be  mayor  of  Tintagel.  And 
there  w^as  likewise  an  information  granted  against  one  James 
Hoskins,  for  exercising  the  office  of  an  elisor;  and  a  third 
information  against  one  Pascho  Hoskins,  for  executing  the 
powers  of  juror  in  that  corporation.  These  informations 
were  carried  down  to  Cornwall  to  be  tried  there  before  Baron 
'J'hompson.  And  when  the  information  against  the  mayor 
came  to  be  tried,  his  right  depending  upon  the  validity  of 
this  custom,  upon  which  one  of  the  issues  was  joined,  he  called 
James  and  Pascho  Hoskins,  to  prove  the  custom  of  this  bo- 
rough to  be  as  set  forth  above.  But  the  counsel  for  the  king 
objected  to  the  competency  of  their  testimonies;  because 
they  were  called  to  support  a  custom,  which  they  were  con- 
cerned in  interest  to  maintain;  for  if  there  was  no  such 
custom,  then  James  Hoskins,  who  was  chosen  an  elisor  by 
the  late  mayor,  in  the  absence  of  the  town-clerk,  was 
wrongfully  chosen;  and  so  likewise  must  Pascho  Hoskins 
be,  being  nominated  a  juror  by  James  Hoskins.  And  1'homp- 
son  B.  thinking  this  was  a  sufficient  objection  to  their  com- 
petency,  refused   to  admit   their  testimony,  whereupon  a 

q  Stevenson  r.  Ncrinson,  Str.  583.  hd.    r  R.  r.  Gray,  Mayor  of  Tintagrel,  B.  R. 
Ruym.  1J53.  Hit  lo  Geo.^2.  MS.  S.C.  by  tkeuarae 

of  R.v.  Bray,  C.T.H.  358. 
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verdict  was  found  for  the  king.  A  new  trial  was  afterwards 
moved  for,  on  the  ground  that  the  witnessed  were  competent 
and  ought  to  have  been  received.  The  case  having  been 
very  fully  argued.  Lord  Hardwicke,  C.  J.  observed,  that  it 
would  be  proper  to  consider  the  objections  against  James 
/  and  Pascho  Hoskins  separately,  the  strongest  of  which  lay 
against  James,  the  elisor. — ^^  The  objections  against  James 
are  pi;incipally  two :  1st,  that  he  is  interested  in  the  proof  of 
this  custom,  because  he  has  derived  his  right,  and  executed 
his  authority,  under  that  custom  which  he  was  called  to 
prove.  2dly,  that  he  is  interested  if  there  is  no  such  custom; 
for  then  the  former  mayor  had  not  any  authority  to  choose 
him  as  an  elisor,  and  consequently  he  will  be  liable  to  be 
punished  in  an  information  in  quo  warranto,  for  exercising 
such  a  power.  As  to  the  1st  objection,  that  James  derives 
his  own  authority  from  this  custom,  I  think  the  proper  an- 
swer to  it  is,  that  his  authority  is  ended,  and  his  claim  is  not 
that  of  an  office  or  franchise,  but  only  a  naked  authority. 
For  he  is  only  an  elisor  chosen  by  the  corporation,  for  the 
purpose  of  returning  a  jury  to  choose  a  mayor;  and  that  is 
not  an  office,  but  an  authority  constituted  for  that  particular 

Eurpose.  And  I  am  not  aware  of  any  case,  where  a  person 
aving  a  bare  authority  only,  and  not  being  a  party  to  the 
record,  as  James  was  not,  was  ever  hindered  irom  being  a 
,  witness:  as  in  the  case  of  sheriffs  and  their  officers,  who. are 
'  always  allowed  to  be  witnesses  to  prove  the  execution  of  the 
)  process,  and  what  was  done  under  it,  if  they  are  not  parties 
'  to  the  record.  And  therefore  I  think  James  had  no  interest 
\  I  in  this  office.  As  to  the  Sd  objection,  of  his  being  liable  to 
be  punished  by  an  information,  for  a  wrong  exercise  of  his 
power,  T  think  it  is  by  much  the  most  material  one.  But  it 
goes  to  his  credit,  and  not  to  his  competency,  as  I  think ;  for 
I  don*t  know  of  any  case  where  ever  it  has  been  held,  that  a 
man  was  ah  incompetent  witness,  because  he  was  possibly 
liable  to  be  punished  in  an  information  in  nature  of  quo 
warranto,  for  a  past  act,  the  lawfulness  of  which  he  may 
probably  support  by .  the  testimony  he  is  about  to  give  in 
another  action,  to  which  he  is  not  a  party.  And  it  is  every 
day's  experience,  that  persons  who  have  formerly  executed 
ofpces  in  a  corporation,  are  produced  to  prove  what  they 
did  when  they  were  in  the  office,  and  what  has  been  usually 
done  in  their  time ;  though,  in  all  such  cases  these  officers 
have  been  liable  to  be  punished  by  informations  for  their 
unlawful  acts,  the  statute  of  limitations  not  extending  to 
informations  in  quo  warranto.  And  yet  such  witnesses  have 
been  always  allowed  as  the  best  evidence.  And  should  we 
determine  that  no  person  is  a  competent  witness  in  matters 
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belonging  to  corporations,  who  is  by  possibilityliable  to  be 
punishecl  by  iiiformation,  we  should  shut  out  a  great  deal  ol 
good  evidence.  Wherever  ^ny  unlav^^ful  act  is  done  in  a 
corporate  assembly,  the  whole  assembly  is  liable  to  be  punish- 
ed by  inforitiations ;  and  yet  the  persons  who  were  present 
at  such  assemblies  are  always  allowed  to  be  good  witnesses; 
and  if  they  were  not  allowed,  there  would  be  no  evidence 
as  to  such  acts  at  all.  The  case  in  2  Ro.  A  b.  fo.  dSS.  pL  3. 
which  says,  if  three  several  men^  upon  a  suit  in  chancer}^ 
depose  that  J.  8.  made  such  an  arbitration,  &c.  and  ui)oii 
that  the  party  grieved  brings  three  several  actions  against 
them  for  perjury,  each  of  them  shall  be  a  competent  witness 
for  the^  other  in  the  several  actions,  is  full  as  strong  as  this, 
which  case  is  mentioned  in  2  Hale's  Historj'  of  the  Pleas  of 
the  Crown,  -280.  And  in  3  Keb.  90.  a  person  interested  was 
allowed  to  be  a  witness.  Therefore,  upon  these  reasons, 
without  looking  into,  and  comparing  all  the  cases  which  have 
been  cited  at  the  bar,  so  as  to  distinguish  one  from  another, 
(which,  if  I  had  done,  it  would  have  been  difficult  to  have 
fecoDciled  them  together,)  I  think  the  objection  to  James 
Hoskins  goes  only  to  his  credit,  and  not  to  his  comi>etency. 
And  the  objecticm  to  Pascho  Hoskins  is  weaker  than  that 
to  James.  Whenever  a  question  arises  about  the  compe- 
tency or  credit  of  a  witness,  I  am  alwUys  inclinable,  unless 
the  objection  is  very  strong,  to  allow  it  only  to  his  credit; 
because,  if  the  objection  is  allowed  to  his  competency,  it 
tends  to  shut  out  that  light  which  an  allowance  only  to  his: 
credit  admits ;  and  after  the  examination  of  the  witness,  the 
judge  who  tries  the  cause  may  make  such  observations  to  the 
jury  upon  the  evidence  of  the  witness  as  he  shall  think  pro- 
per to  take  off  the  weight  of  the  evidence."  The  other 
judges  concurred,  and  a  new  trial  was  granted. 

A  judgment  of  ouster  may  be  given  in  evidence  to  prov6 
the  ouster  of  a  third  person,  by  whom  the  defendant  was 
admitted.  In  a  quo  warranto  to  tiy  defendant's  riijht  to  be 
a  bailiff  of  Scarborough*;  in  setting  out  his  right,  be  shewed 
his  own  election  under  Baitty  and  Armstrong,  two  tbrmer 
baiiifl's,  alleging,  that  at  the  time  of  his  election  they  were 
bailiffs.  Among  many  other  issues  the  coroner  took  this^. 
that  Batty  and  Aimstrong  were  not  bailitls,  as  alle^geii  in  the 
plea.  The  proof  of  this  issue  lying  upon  the  defendant,  he 
gave  general  evidence  of  the  election  and  right  of  Batty  and 
Armstrong,  ^nd  to  encounter  that,  the  prosecutor  gave  evi- 
dence of  the  custom  of  the  borough  of  electing  bailitlis,  an4 

•  R.  ▼.  HebUeu,  H.  12  Geo.  2.  MSS. 
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produced  a  record  whereby  judgmeDt  of  ouster  was  given 
against  Batty  and  Armstrong,  to  remove  them  from  tiie 
office,  as  not  being  duly  elected  to  it  And  it  being  objected 
on  the  trial,  that  this  record  ought  not  to  be  read  against 
the  defendant,  and  the  Judge  having  allowed  it  to  be  read, 
and  left  the  whole  evidence  on  both  sides  to  the  jury,  to  con- 
sider whether  these  persons  were  bailiffs  or  not,  and  the  issue 
being  found  for  the  king,  defendant  moved  for  a  new  trial ; 
1st,  because  this  record  was  res  inter  alios  acta,  to  which 
the  defendant  was  neither  party  or  privy,  and  so  illi  nocere 
non  debuit:  although  the  judgment  should  have  been  ob- 
tained by  default,  mispleading,  ignorance  of  their  case,  or 
even  by  collusion,  as  the  defendant  was  a  stranger  to  it,  he 
by  law  could  not  be  let  in  to  prevent  any  of  those  inconve- 
niences, and  therefore  It  ought  not  to  have  been  admitted  as 
any  evidence  against  him,  but,  in  the  trial  of  his  right,  should 
have  been  totally  rejected.  2dly,  that  the  instances  where 
records  between  other  parties  have  been  read,  are,  in  cases 
of  general  customs,  as  in  the  city  of  London  v.  Clei^, 
Carth.  181.  where,  in  a  demand  of  toll,  verdicts  against  otb^r 
persons  were  read  against  the  defendant,  and  were  undoubt- 
edly good  evidence,  amounting  to  no  more  than  payment  of 
the  toll  by  strangers,  which>  is  always  allowed  as  evidence  to 
prove  a  custom.  But,  in  this  instance,  the  record  was  read 
to  a  single  fact,  viz.  the  election,  which  the  law  does  not 
allow.  Lock  V.  Norborn,  3  Mod.  141.  where  it  is  expressly 
laid  down,  that  none  can  be  bound  by  a  verdict  against  ano- 
ther that  is  not  party  or  privy  to  it,  as  the  heir  of  the  ances- 
tor, or  the  like.  3dly,  that  this  record,  as  read,  must  neces- 
sarily be  conclusive  evidence,  and  could  not  by  law  be  left  to 
the  jury,  as  a  matter  that  they  could  find  against.  Records  arc 
of  so  higb  a  nature,  that  there  can  be  no  averment,  much  less 
parol  proof  admitted  against  them:  and,  theretbre,  to  say  that 
the  whole  evidence  was  left  to  the  jury,  was  impossible;  and 
the  rather,  because  the  credit  of  a  record  ought  not,  in  any 
case,  to  be  submitted  to  them. 

On  the  other  side  were  cited  trials  per  pais,  206.  Skin.  15. 
Brounker  v.  Sir  Robert  Atkins,  where  a  nonsuit  against  a 
predecessor  in  the  same  office  was  read  against  a  successor, 
because  he  came  in  privity,  as  an  heir  under  an  ancestor.  So 
Rumball  v.  Norton,  upon  a  traverse  to  the  retum.of  a  man- 
damus, to  swear  plaintiff  a  burgess  of  Calne,  on  nonfuit  eleo 
tus^  a  judgment  of  ouster  against  one  of  the  plaintiff's  electors 
was  given  in  evidence  against  the  plaintiff.  So  Mich.  13  6. 1. 
the  King  v.  Bulcock,  on  a  trial  .of  a  quo  warranto  to  try 
defendant's  right  to  be  a  mayor  of  Southampton,  a  judgment 
of  ouster  against  bis  predecessor  was  read  against  him.    Be* 
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sides,  it  was  objected  that  several  other  material  issues  were 
found  against  the  defendant;  and,  therefore,  though  this 
evidence  ought  not  to  have  been  given,  yet  the  party  ought 
not  to  have  a  new  trial. 

Per  Cur.  This  evidence  seems  to  have  been  rightly  ad- 
mitted. The  defendant  has  made  the  title  of  Batty  and 
Armstrong  part  of  his  right;  and  if  he  gives  evidence  of  the 
right  of  their  election,  can  that  be  better  disproved  than  by 
a  judgment  oPouster,  wherein  such  election  is  declared  to  be 
void  ?  Indeed  this  evidence  was  not  of  itself  conclusive,  but 
might  have  been  repelled  by  proving  fraud,  neglect,  or  any- 
other  circumstance  which  would  have  abated  the  weight  of 
the  judgment.  And  if  any  thing  of  that  kind  had  appeared, 
the  force  of  it,  as  to  the  defendant,  would  have  been  greatly 
lessened.  But  what  makes  this  case  still  plainer  is,  that  de- 
fendant, by  his  plea,  makes  title  under,  and  takes  upon  him- 
self to  justify,  their  election ;  and  therefore  ought  to  be  bound 
by  what  has  been  transacted  by  them.  And  if  this  evidence 
had  been  erroneously  admitted,  yet  here  are  many  more 
issues  found  against  him,  to  which  no  objection  is  made ; 
and  being  any  of  them  sufficient  to  entitle  the  crown  to  a 
judgment  of  ouster  against  defendant,  there  is  no  colour  to 
grant  a  new  trial  on  this  point.  And  for  these  reasons  it  was 
denied. 

But  although  a  judgment  of  ouster  against  one  corporator, 
is  admissible  against  another,  deriving  title  through  him,  it 
is  not  conclusive  ^ 


IX.  Judgment. 

By  Stat.  9  Ann.  c.  20.  s.  5.  it  is  enacted  and  declared^  "  that 
in  case  any  person,  against  whom  any  information,  in  the  na-^ 
ture  of  a  quo  warranto,  shall  be  exhibited  in  any  of  the  said 
courts  (14),  shall  be  found  or  adjudged  guilty  of  an  usurpa- 
tion, or  intrusion  into,  or  unlawfully  holding  and  executing 
any  of  the  said  offices  or  franchises,  it  shall  be  lawful  for 
the  said  courts  respectively,  as  well  to  give  judgment  of 
ouster  against  such  person  from  any  of  the  said  offices  or 
franchises,  as  to  fine  such  person  for  his  usurping,  &;c.  any 
of  the  said  offices  or  franchises ;  and  the  said  courts,  respec- 
tively, may  give  judgment,  that  the  relator  shall  recover  his 

t  R.  V.  Grimes,  5  Bnrr.  35^8. 

(14)  Court  of  Kiijg*8  Bench,  courts  of  sesbious  of  counties  pala- 
tine, or  courts  of  grand  sessions  in  Wales, 
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cogts  of  such  prosecution:  and  if  judgment  shall  be  given 
for  the  defendant,  in  such  information,  he  shall  recover  his 
costs  against  such  relator;  such  costs  to  be  levied  in  manner 
aforesaid. 

In  an  information  against  defendant   for    exercising  the 
office  of  mayor  of  Penryn,  it  appeared,  that  by  the  letters 
patent  of  incorporation  it  was  directed,  that  the  mayor  elect, 
Defore  he  should  be  admitted  to  execute  his  office,  should 
take  a  corporal  oath,  before  the  last  mayor,  for  the  faithful 
execution  of  his  office.    The  defendant  pleaded,  that  he  was 
elected  and  duly  sworn  mayor ;  and  issue  being  taken  in  the 
replication,  both  as  to  his  being  elected  and  sworn,  upon  the 
trial,  thejury  found  that  he  was  elected,  but  that  he  was  not 
sworn ;  and  thereupon  judgment  of  ouster  was  given*  in  B.  R. 
Upon  writ  of  error*  brougnt  in  D.  P.  it  was  insisted,  that  the 
judgment  was  erroneous ;  for  it  appeared  upon  the  record, 
that  his  right  to  the  office  was  established  by  theverdict, 
which  found  that  he  was  elected;  and  yet,  whilst  this  judg- 
ment of  ouster  stood,  the  plaintifl'  could  not  have  the  effect 
of  a  mandamus  to  be  sworn  in,  though  the  legality  of  his 
election  was  not  disputed,  and  though  no  time  was  limited 
by  the  charter  for  his  being  sworn  in,  nor  was  he  by  law 
debarred  from  having,  such  mandamus,  although   he  acted 
before  he  was  sworn  in.     For  the  defendant,  in  error,  it  was 
contended,  that  it  being  expressly  required  by  the  charter 
of  incorporation,  that  the  mayor  elect  should  take  the  oath 
of  office,  before  he  should  be  admitted  to  execute  such  office, 
it  became  necessary  for  the  plaintifl',  in  order  to  make  his 
justification  complete,  to  allege,  that  he  did  accordingly  take 
such  oath ;  and  this  all^ation  having  been  falsified  by  the 
verdigt,  the  justification  being  entire  was  destroyed,  and  he 
was  found  to  be  an  usurper,   and  consequently  subject  to 
the  judgment  of  ouster,  as  being  the  only  legal  judgment  in 
this  case.    The  judgment  of  the  court  ot  King's  Bench  was 
affirmed  {15). 

In  a  subsequent  term,  viz.  E.  11  Geo.  Str.  625,  Pender 
having  applied  for  a  mandamus  to  swear  him  into  the  ofHce 
to  which  he  had  been  elected,  tlie  court  refused  to  grant  it, 
in  consequence  of  the  judgment  of  ouster,  which,  according 
to  the  opinion  of  Ravmond,  C.  J.  did  away  the  election,  and, 
he  thought,  that  without  a  new  election,  since  the  judgment^ 

«  R.  V.  Pender,  Str.  582.  Lord  Raym.    x  3  Bro.  P.  C.  S94<  Tomtin*s  edit. 
144?.  S.  C.  cited  per  Curiani. 

(16)  The  judgment  was  affirmed  without  costs;  the  judi^  haviiisj 
delivered  it  as  their  opiniooi  that  costs  wete  not  recoverable  io  thii 
cams* 
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the  party  was  not  entitled  to  a  mandamus.  In  this  case. 
Lord  Raymond,  Powys,  and  Fort^que,  Js.  concurred  in  the 
propriety  of  the  absolute  judgment  of  ouster,  which  had  been 
given  in  the  former  case,  Raymond,  C.  J.  observing,  that 
at  believed  no  precedent  could  be  shewn,  where  the  judg- 
ment was  ever  entered  in  any  other  manner.  And  For- 
tescue,  J.  added,  that  a  quo  warranto  was  the  king's  writ  of 
rigtit,  and  as  against  the  crowp;  want  of  swearing  in  was  as 
much  as  want  of  an  election ;  the  jury,  therefore,  haying 
found  in  effect,  that  he  had  no  title  to  the  office,  it  was  of 
course,  that  he  should  be  exipluded  from  it  by  the  judgment 
of  the  court  He  remarked  al^o,  that  he  had  never  beanlof 
any  other  judgment,  and  that  it^^vafr-reasonable  to  exclude  a 
person  who  appeared  to  have  no  title.  Reynolds,  J.  how- 
ever^ expressea  an  opinion,  that  there  ought  properly  to  have 
been  a  judgment  of  ouster  quousque  only,  upon  the  finding  of 
the  jury,  in  the  R.  v.  Pender.    And  iii  a  late  case  of  R.  v.  \^ 

Clarice,  (-2  East,  75.)  who  having  been  ill  sworn  in»  had  after- 
wards disclaimed  upon  an  information  filed  against  him  for 
usurping  the  office,  and  though  having  submitted  to  a  judg-  \ 

ment  of  complete  ouster,  he  was  held  to  be  concluded  from 
setting  up  again  his  original  right,  yet  Lord  Kenyon  inti- 
mated, tfiat  tnere  might  have  been  2i  judgment  quousque  only 
against  Jiim.  The  same  point  was  again  agitated  in  the  R. 
V.  Courtenay,  H.  48  Geo.  3.  9  East,  246\  the  court,  however, 
being  of  opinion,  that  the  defendant  had  been  well  elected 
and  sworn  in,  were  not  required  to  pronounce  any  opinion 
as  to  the  nature  of  the  judgment ;  but  they  said,  that  after 
diligent  search,  they  could  not  find,  upon  the  tiles  of  the  court^ 
any  precedent  of  a  judgment  of  ouster  qnousque. 

In  the  case  of  the  King  v.  Biddle,  Str.  9.>2.  the  defendant 
confessed  an  usurpation  during  part  of  the  time  charged 
in  the  information,  and  from  that  time  insisted  on  an  elec- 
tion. The.  prosecutor  having  entered  up  judgment  of  ouster, 
the  court  ordered,  that  all  the  judgment,  except  that  of  ca- 
piatur  pro  fine,  might  be  expunged,  observing,  that  it  would 
be  hard  that  a  subsequent  good  election  should  be  done 
away,  as  it  would  be  by  the  judgment  of  ouster.  And  they 
distinguished  it  from  Pender  s  case,  where  the  party  had 
'  been  guilty  of  an  usurpation  during  all  the  time  charged  in 
the  information. 

A  quo  warranto  information  has,  of  late  years,  been  con* 
sidered  merely  in  the  nature  of  a  civil  proceeding ;  and  con- 
sequently the  court  will  grant  a  new  trials 

y  R.  r.  Francis,  s  T.  ft.  484. 
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REPLEVIN.    . 

I.  In  what  Cases  a  Replevin  may  he  mainiained. 
II.  Of  the  Proceedings  in  Replevin  at  Common  Law^ 
and  the  Alterations  made  t/ierein  by  Statute. 

III.  Of  the  Duty  of  the  Sheriff^  in  the  Execution  of 
the  Replevin. — Of  the  Pledges. — Bond  from 
the  Party  Replevying, — Sureties  under  Stat. 
11  G.2.C.  19.S.23. 

IV.  Of  claiming  Property^  and  of  the  Writ  de  Pro^ 
prietate  probanda. 

V.  Of  the  Process  for  removing  the  Cause  out  of 
the  inferior  Courts  and  herein  of  the  Writs  of 
PonCj  Recordari  facias  loquelam^  and  Accedes 
ad  Curiam. 
VI.  By  whom  a  Replevin  may  be  maintained. 
VII.  Of  the  Declaration. 
VIII.  Of  the  Pleadings  : 

1.  Of  Pleas  in  Abatement^  and  herein  of  the  Plea 

of  Cepik^in  alio  loco* 

2.  General  Issue. 

3.  Of  the  Avowry  and  Cognisance  : 

1 .  General  Rules,  %c.  relating  to  the  Avowry* 

2.  Of  the  Avowry  for  Damage   Feasant — 

Pleas  in  Bar — Escape  through  Defect 
of  Fences^r^Right  of  Common^^Tender 
of  Amends. 

3.  Of  the  Avowry  for  Rent  Arrear — Pleas 

in  Barr— Ecic^tcm— Now  Dimisit-^^Non 
Tenuit — Riens  in  Arrear^^Tender  of 
Arrears. 
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4.  Property. 
5  Statutes  : 

1.  Of  Limitations. 

2.  Of  Set-off.  * 
IX.  Of  the  Jtidgment  : 

1.  For  the  Plaintiff. 
$.  For  the  Defendant. 

X.  Of  the  Costs. 


I.  In  what  Cases  a  Replevin  may  he  maintained. 

It  is  said,  in  3  Bl.  Com.  147.  that  a  replevin  is  founded  on 
a  distress  taken  wrongfully  and  without  sufficient  cause  (1) ; 
whence  it  may  be  inferred  that  the  learned  commentator 
supposed  that  this  remedy  was  confined  to  a  taking  hy  dis^ 
tress.  But,  (as  it  was  justly  remarked  by  Lord  lledesdale, 
Ch.in  Shannon  V.  Shannon,  1  Sch.  &  Lef.  327..)  this  defini- 
tion of  replevin  is  too  narrow,  and  many  old  authorities 
will  be  found,  in  the  books,  of  a  replevin  having  been 
brought  where  there  was  not  any  distress  (2).     The  writ. 


( 1 )  Although,  generally  speaking,  wherever  there  is  a  distress, 
replevin  may  be  maintained,  yet  this  rule  is  not  universally  true  ; 
for  it  appears  from  R.  v.  Monkhouse,  Str.  1 184.  tliat  the  court  di- 
rected an  attachment  to  b^  issued  against  an  under-sheritf,  for 
granting 'a  replevin  of  goods  distrained  <Hi  a  conviction  for  deer 
stealing.  So  a  replevin  will  not  lie  upon  a^istress  made  for  a  duty 
to  the  crown.  R.  v.  Oliver,  Bunb.  14.  But  where  the  plaintiif 
brought  replevin  for  goods  levied  under  a  warrant  of  distress,  for  an 
assessment  made  by  a  special  sessions  under  the  highway  act, 
13  G.  3.  c.  78.  s.  47.J  on  the  ground  of  the  premises,  for  which  he 
was  assessed,  being  situated  without  the  township  which  was  liable 
to  repair  the  road  ;  the  court  refused  to  set  aside  the  proceedings. 
Fenton  v.  Boyle,  Feb.  !2th,  1 807.  C  B.2  Bos.  &  Pul.  N.  R.  3^9- 

(2)  Replegiare  esty  rem  apud  alium  detentantj  cautione  le^itimA 
vnterpositAy  redimere.  Spelm.  Gloss.  485.  Quant  les  biens  oti 
chattels  d^aucun  sent  prises^  ilavera  per  common  ley  un  breve  hors 
de  Chancery  commandant y  &c.  Doct.  Plac.  Replevin,  313.  Replevin 
lies  of  all  goods  and  chattels  unlawfully  taken.  Comyns*  Dig. 
Replevin  (A).  A  replevin  is  a  judicial  writ  to  the  sheriff,  com- 
plaining of  an  unjust  taking  and  detention  of  goods  and  chattels. 
GKlb.  Repl.  58.      Note,   by    the    learned  reporters  of  the.  iribh 
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iffi  was  farther  remarked  by  Lord  Redesdale,  isibimded  on  a 
^aicing,  and  the  right  which  the  party  from  whom  ,the  goods 
are  taken,  has  to  have  them  restore;d  to  him,  until  the  ques- 
tion of  title  to  the  goods  is  determined.  The  person  who 
takes  them  may  claim  property  in  them;  and  if  he  does,  the 
sheriff  cannot  deliver  the  goods  uptil  that  question  is  tried  j 
but  this  claim  o£  property  can  be  made  only  where  there  ha^ 
been  a  taking ;  and  it  appeared  to  him  that  the  writ  of  reple- 
vin was  calculated  in  such  cases  to  supply  the  place  of  deti' 
nue  or  trover,  and  to  prevent  the  party  from  whom  tbegoods 
were  taken  being  put  to  those  actions,  except  in  cases  where 
the  other  could  shew  property. 

A  replevin  lies  for  goods  and  chattels  only*,  hence  it  cannot 
be  maintained  for  things  affixed  to  the  freehold. 

In  a  replevin  for  taking  the  goods  and  chattels^,  to  wit,  one 
lime-kiln,  &c.  of  the  plaintiff,  to  which  there  was  an  avowiy 
for  rent  in  arrear,  the  plaintiff  in  his  plea  in  bar,  said,  thrft 
the  lime-kihi,  before  and'  at  the  said  time,  when,  &c.  was 
affixed  to  the  freehold  of  the  piece  or  ptkrcel  of  ground  oh 
which,  &c.  and  as  such  was  by  law  exempt  from  any  distress 
for  the  arrears  of  rent  in  the  avowry  mentioned,  and  ought 
not  to  have  been  distrained  for  the  same,  &c.  To  this  plea) 
the  defendant  demurred  generally.  After  argument,  the 
court  were  of  opinion,  that  the  plea  in  bar  could  not  be 
supported,  because  it  was  a  departure  from  the  declara- 
tion. That  the  declaration,  treating  the  lime-kiln  as  a  chatT 
tel,  might  possibly  be  true;  because  lime  may  be  burnt  in 
a  portable  oven,  artd  the  kiln  need  not  therefore  necessarily 
be  aftixed  to  the  freehold ;  but  that  as  the  plea  in  bar  stated 
it  to  be  afBTCed  to  the  freehold,  it  was  inconsistent  with  the 
declaration.  *     •     • 


IL  Of  the  Proceedings  in  Replevin  ai  Common  Lano^ 
and  the  Alttrations  made  therein  by  Statute. 

At  the  common  law*,  the  proceedings  in  replevin  com- 
menced with  suing  out  of  the  Court  of  Chancery  a  writ  of 

a  1  Inst.  145  b.  b  Niblet  t.  Smitb,  4  T.  R.  504.  t  2  lust.  140. 


Chancery  Cases,  temp.  Ld,  Redesdale.  See  also  Bull.  N,  P.  B.  2. 
c.  4. — **  Replevin  maybe  brought  in  any  case  where  a  man  has  had 
hi!<  goods  taken  from  him  by  another/'     See  also  1  lust.  145.  b.    - 


REPLEVIN.  1097 

fepleviD  directed  to  the  sheriff  of  the  county  where  the 
distress  was  taken.  Generally,  writs  directed  to  the  sheriff 
gave  him  a  ministerial  power  only ;  but  the  writ  of  replevin 
was  in  the  nature  of  a  justicies,  not  returnable,  and  gave  the 
sheriff  a  judicial  authority  to  determine  in  the  county  court, 
the  matter  in  question  between  the  parties.  Thus  distin- 
guished from  other  writs,  it  was  called  festinum  remedium, 
a  speedy  remedy ;  but,  notwithstanding  the  advantage  accrur 
ing  to  the  subject  from  the  circumstances  of  its  being  a  justi- 
cial  writ,  it  was  frequently  attended  with  so  much  delay  as  to 
require  the  interposition  of  the  legislature.  This  delay  arose 
from  several  causes:  1.  From  the  necessity  of  an  applicattoii 
to  Chancery,  when  the  distress  was  taken  in  a  distant  part  of 
the  kingdom. 

.  To  obviate  this  inconvenience^  it  is  provided  by  stat.  55^ 
H.  3.  (commonly  called  the  statute  of  Marlebridge)  c.  21. 
that  if  the  beasts  (3)  of  any  person  are  taken  and  unjustly  de- 
tained, the  sheriff,  after  complaint  made  to  him,  may  deliver 
them  without  the  hindrance  or  refusal  of  the  person  who  shall 
juaye  taken  the  beasts. 

To  make  this  remedy  more  effectual,  and  to  render  the 
delivery  of  distresses  more  expeditious,  it  is  enacted  by  stat« 
1  &  2  Ph.  &  Ma.  c.  12.  s.  3.  that  "  Every  sheriff  of  shires, 
not  being  cities,  or  towns  made  shires,  shall,  at  his  first 
county  day,  or  within  two  months  next  after  he  has  re-, 
ceived  his  patent  of  office,  appoint  and  proclaim,  in  the 
ghire  town,  four  deputies  at  the  least,  dwelling  not  above 
twelve  miles  one  from  the  other,  who  shall  have  authority,  in 
the  sheriff's  iiame,  to  make  replevins  and  delivery  of  dis- 
tresses, in  such  manner  and  form  as  the  sheriffs  may  and 
ought  to  do. 

By  force  of  the  statute  of  Marlebridge'*  (32  H.  3.  c.  21.) 
the  sheriff  may  hold  plea  in  replevin  by  plaint  of  any  value, 
and  this  plaint  may  be  taken  out  of  the  county  court "^j  md 
replevin   made   immediately'  (4).    But  it  is  incumbent  on 

(1  !2  lost.  139.  c  l«^*  ^1  fD*t.  145.  b.  s  Inst.  139. 


(3)  The  word  in  the  statute  is  *•  averia,"  "  beasts,"  but  it  is 
usual  for  the  sheriff  to  hold  plea  of  replevin  b}'  plaint  of  other  goods 
and  chattels  as  well  as  cattle. 

t 

(4)  This  position,  which  is  to  be  found  in  2  Inst.  139.  is  not  war- 
ranted by  -21  Edw".  4.  €6.  there  referred  to.  But  it  is  said  in  Broke, 
Repl.  pi.  46.  to  be  th^  best  opinion.  The  reason  assigned  for  it 
by  Sir  Edw.  Coke  is,  ^*  that  it  would  militate  against  the  scope  of 
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the  sheriff  to  enter  the  plaint  at  the  next  county  court,  in 
order  that  it  may  appear  on  the  rolls  of  the  court  This  sta- 
tute does  not  extend  to  hundred  courts.  The  hundred  court, 
which  derives  its  authority  from  the  county  court^,  cannot 
prescribe  to  grant  replevins  by  plaint  by  its  steward  out  of 
court;  for,  at  common  law,  the  sheriff  cqu Id  only  replevy  by 
writ  in  his  county  court.  But  this  decision  is  to  be  confined 
to  replevins  in  hundred  courts,  which  courts  are  all  ejusdem 
generis,  and  owe  their  jurisdiction  to  the  common  law,  and 
does  not  furnish  a  rule  for  replevins  in  other  courts  which 
owe  their  origin  and  jurisdiction  to  charters  from  the  ciown, 
and  in  which  pleas  of  replevin  upon  plaint,  and  without  writ, 
may  be  maintained**. 

The  proceeding  by  replevin  by  plaint  under  the  statute  has 
superseded  the  replevin  by  writ.  The  observations,  there- 
fore, made  in  this  chapter,  with  respect  to  the  method  of  pro- 
secuting replevin,  must  be  understood  with  reference  to  the 
replevin  by  plaint^  except  where  the  proceeding  by  tcrii  is 
expressly  mentioned. 

2.  Another  cause  of  delay  at  common  law  proceeded 
from  the  sheriffs  not  being  able  to  enter  a  liberty  without 
a  non  omittaSy  where  the  distress  was  taken  and  impounded 
within  any  liberty  which  had  return  of  writs,  and  the  bailiff 
of  such  liberty  did  not  pay  any  regard  to  the  warrant  of  the 
sheriff.  The  statute  of  Marlebridge  haS  removed  the  neces- 
sity of  suing  out  the  non  omittas^  but  still  the  sheriff  must 
make  a  warrant  to  the  bailiff  of  the  liberty  before  he  can 
enter. 

3.  The  same  cause  of  delay  as  that  last-mentioned  was 
experienced  in  cases  where  the  distress,  though  not  taken 
within  a  liberty,  yet  was  impounded  within  it.  By  force  of 
the  statute  of  Marlebridge,  the  sheriff  may  in  this  case  enter 
the  liberty  immediately,  even  without  previously  issuing  a 
warrant. 


g  Hallet  V.  Byrt,  5  Mod.  348.  Ld.  Raym.    h  Wilson  ▼.  Hobday,  4  Maule  &  Sel- 
918.  Garth.  383.  Salk.  580  Skinner,        wyn,  iso. 
674.  S.  C. 


the  statute,  that  the  owner  of  the  beasts  should  be  deprived  of  the 
use  of  them,  until  the  day  on  which  the  county  court  is  holden.'* 
The  same  doctrine  is  laid  down  in  1  Inst.  145.  b. 


REPLEVIN.  1099 

III.  OJ  the  Duly  of  the  Sheriff  in  the  Execution  of 
the  Replevin — Of  the  Pledges — Bond  from  the 
Party  replevying — Sureties  under  the  Stat. 
11  G.  2.  c.  19.  s.  23. 

At  the  commencement  of  a  suit,  it  was  the  duty  of  the 
sheriff  at  the  common  law,  in  all  actions,  to  take  from  the 
plaintiff  pledges  for  the  prosecution  of  his  suit.  This  duty- 
was  the  same  in  replevm ;  but  as  these  pledges  were  only 
answerable  for  the  amerciament  to  the  king,  pro  falso  da- 
more^  if  the  plaintiff  did  not  prevail  in  the  suit,  they  were 
found  insufRcient  for  the  security  of  the  defendant  in  reple* 
vin,  inasmuch  as  if  the  party  distrained  upon,  either  sola  or 
eloigned  the  distress  after  the  replevy,  the  defendant  was 
wholly  prevented  from  reaping  any  advantage  from  .an 
award  of  a  return.  To  remedy  this  mischief  the  stat. 
Westm.  2.  (13  Ed.  1.)  c.  2.  requires  the  sheriff,  before  he 
makes  deliverance  of  the  distress,  to  take  from  the  plaintiff 
not  only  pledges  for  the  prosecution  of  the  suit,  but  also  for 
Hie  return  of  the  beasts,  if  a  return  be  awarded.  And  if  the 
sheriff  take  pledges  in  anv  other  manner,  he  is  to  answer  for 
the  price  of  the  cattle  to  the  distrainors ;  and  if  the  bailifi*  has 
not  wherewith  to  make  restitution,  it  is  to  be  made  by  his 
superior. 

The  course  pursued  by  sheriffs,  or  other  officers  making 
replevins,  in  carrying  into  effect  the  provisions  of  this  statute, 
does  not  appear  to  have  been  uniform.  Two  different  me- 
thods have  been  adopted  by  them  for  the  protection  of  the 
defendant.  The  first  method  has  been  to  take  a  bond  from 
the  pledges  conditioned  for  the  appearance  of  the  party  reple- 
vying at  the  next  county  court',  for  his  prosecuting  his  suit 
with  effect,  and  making  return  of  the  distress,  if  return  should 
be  adjudged.  In  taking  this  security*^,  the  sheriff  has  been 
considered  as  pursuing  the  directions  of  the  statute;  for 
the  word  pledges  has  been  holden  to  be  synonimous  with 
sureties. 

The  other  method  has  been  to  take  a  bond  from  the  party 
replevying  (5);   the  condition  of  which  is  similar  to  the 

i  Dalton's  SbfT.  439.         k  Ld.  Raym.  978.  Lutw.  687.  Dalton^s  Sbflf.  438. 


(5)  I  have  not  been  able  to  discover  the  origin  or  first  intro- 
duction of  these  securities,  and,  consequently,  I  cannot  ascertain 
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former,  viz.  that  the  obligor  will  appear  at  the  next  county 
C9urt,  and  then  and  there  prosecute  his  suit  with  effect,  and 
also  that  he  will  make  return  of  the  beasts,  if  return  thereof 
be  adjudged  by  law  (6). 

Although  the  statute  of  Westm.  2d.  c.  2.  is  eutirely  silent 
as  to  a  bond  from  the  party  replevying,  yet  it  has  been  decided 
that  bonds  of  this  kind  are  lawful',  and  if  the  condition  be  not 
performed,  an  action  may  be  brought  on  them. 

It  does  not  appear  that  the  sum  in  which  these  securities, 
viz.  the  bond  from  the  pledges,  or  the  bond  from  the  party 
replevying,  should  be  taken,  has  ever  been  ascertained.  To 
provide,  therefore,  a  more  etfectual  security  for  defendants, 
by  fixing  the  responsibility  of  the  sureties,  and  to  prevent 
vexatious  replevins  in  cases  of  distress  for  rent  arrear^  it  is 
enacted  by  stat.  11  G.  2.  c.  If),  s,  23.  **that  sheriff's,  and 
other  officers  having  authority  to  grant  replevins,  siwil  {lU 
in  every  replevin  of  distress  for  rent^  before  any  deliverance 
of  the  distress,  take  in  their  own  names  from  the  plaintiff^  and 
two  responsible  persons,  as  sureties,  a  bond  in  double  the 
value  ot  the  goods,  conditioned  for  prosecuting  the  suit  with 
effect,  and  without  delay,  and  for  duly  returning  the  dis- 
tress in  case  a  return  shall  be  awarded."  The  statute  thea 
proceeds  to  authorise  the  sheriff*  or  other  officer  to  assign 
Buch  bond  to  the  avowant,  or  person  making  cognisance, 
who  may  maintain  an  action  upon  it  in  the  superior  courts", 

)  Blaekett  f.  CriMop,   l  Ld.  Rayin.,       m  Diasv.  Freeman,  5  T.  K.  19s. 

278. 

which  is  the  most  ancient.  The  usage  has  been  not  to  take  both 
securities  at  the  same  time,  but  the  sheriff*  has  exercised  his  discre- 
tion in  taking  either  one  or  the  other,  as  seemed  most  convenient. 
The  bond  from  the  party  reple\*ying  has,  I  believe,  been  most  ge- 
nerally adopted. 

.  (6)  ^*  In  all  replevin  bonds  there  are  several  independent  con- 
ditions; one  to  prosecutet  another  to  return  the  gooas  replevied, 
and  a  tliird  to  indemnify  the  sheriff;  and  a  breach  may  be  assigned 
upon  any  of  these  distinct  conditions.*'  Per  Lee,  C.  J.  delivering 
the  opinion  of  the  court  in  Mor^n  v.  Griffith,  M.  14  G.  3.  B.R. 
7  Mod.  380.  Leaeh's  ed.  Or  the  breach  may  be  assigned  thus: 
<*  that  defendant  did  not  prosecute  his  suit  with  •effect,  and  hath 
not  made  return."     Phillips  v.  Price,  3  Maule  &  Selwyn,  180. 

(7)  If  the  sheriff  or  other  ofHccr  neglect  to  take  a  bond,  accord- 
ing to  the  directions  of  this  statute,  the  courts  will  not  grant  an 
attachment  against  him,  such  negligence  not  being  an  abuse  of  any 
process  of  the  courts.  Twells  v.  Colvill^,  Wille8,375.  R.  v.  Lewis, 
«T.  R.6I7* 
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lYi  the  event  of  its  being  forfeited.  Both  avowant  and  person 
making  cognizance  may  take  an  assignment  of  the  bond,  and 
sue  jointly  on  it".  Ill  this  action,  if  the  declaration  state  that 
the  plaintiff,  as  bailiif  of  one  J.  S.  distrained,  &c.  it  is  sufficient, 
without  stating  that  the  plaintiif^  at  the  time  of  the  assign- 
ment of  the  bond,  was  either  avowant  or  person  making  cog- 
nisance in  the  suit  in  replevin**.  Although  the  bond  be  exe- 
cuted by  one  of  the  sureties  only,  it  is  still  available  by  the 
sherills  against  such  surety^. 

In  Chapman  v.  Butcher,  Carth.  248.  the  plaintiff  in  re- 
plevin had  given  a  bond  to  the  bailiffs  of  the  borough  of 
New  Windsor^  conditioned  to  prosecute  his  suit  with  eflecl 
in  the  court  of  record  of  that  borough,  and  to  make  return, 
if  return  should  be  adjudged  by  law.  A  replevin  was 
brought  in  the  borough  court,  and  judgment  given  for  the 
defendant,  which  was  afU'rwards  reversed  in  the  Court  of 
King's  Bench,  on  error,  and  a  new  judgment  was  given 
that  the  plaint  should  abate,  and  that  the  defendant  should 
have  a  return.  Ap  action  was  brought  on  the  bond,  and  it 
KQs  huldcn  a  laxcful  bond^  ahd  the  court  said^  that  it  was  the 
common  course  to  take  such  bonds.  With  respect  to  the  con- 
dition, it  was  determined,  that  it  was  not  confined  to  a 
prosecution  in  the  court  of  Windsor,  but  extended  to  the 
prosecution  of  a  writ  of  errdr  in  the  King's  Bench,  for  that 
was  part  of  the  suit  commenced  below;  and  by  the  words, 
"  if  a  return  should  be  adjudged  by  law,"  the  condition  was 
not  confined  to  the  judgment  of  any  particular  court  (8),  for 
which  reasons  the  court  gave  judgment  for  the  bailifls,  the 
obligees. 

So  where  the  condition  of  the  replevin  bond  was  to  appear 
in  the  county  court^,  and  then  and  there  to  prosecute  with 
effect;  it  was  liolden,  that  the  words  then  and  there  related 
to  so  much  of  the  prosecution  as  should  be  in  the  county 

0  Pbillipt  ▼.  Price,  3  M.  &  S.  iSo.  p  Austen  v.  Hayvrard,  2  Marsh.  353. 

o  Dias  V.  Freeuau,  d'T.  R.  193.  q  Vau^han    v.    Mprns,    Ca.    Temp. 

Hardw.  137. 


(8)  "  To  prosecute  with  effect,  the  plaintiff  must  iiot  only  pro- 
ceed tea  decitiioti  of  the  suit,  but  must  havf^  success  in  it,  or  he  does, 
nothing;  and  it  is  not  a  com)>letion  of  tkte  condition  to  have  levied 
a  plaint  in  the  county  court;  for  the  words  extend  to  all  the  pro- 
ceedings, from  the  original  to  the  conclusion  of  the  action,  as  well 
in  the  court  below  as  in  the  superior  court,  by  re.  Ja*  io.  which  is 
the  case  in  Carth.  ^49.*'  Per  Lee,  C.  J.  deliverint^  the  opinion  of 
the  court  in  Morgan  v.  Griffith,  7  Mod.  3b0.  Leach's  ed. 
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court,  but  thftt  they  did  not  restrain  it^  and  that  the  bond 
was  forfeited,  the  plaintiff  having  been  nonsuited  in  the 
superior  court,  to  which  the  cause  had  beep  removed. 

Plaintiff  in  replevin  having  given  a  bond  to  prosecute  his 
suit  with  effect',  levied  a  plaint  against  the  defendant,  who 
obtained  an  injunction  to  stay  proceedings  until  a  certain 
(lay,  on  which  the  plaintiff  in  replevin  died;  it  was  adjudged, 
that  the  plaintiff  had  prosecuted  his  suit  with  effect,  there 
not  having  been  either  a  nonsuit  or  a  verdict  against  him; 
and  Holt,  C.  J.  compared  it  to  the  case  of  a  recognisance  on 
a  writ  of  error,  which  was  to  prosecute  with  effect;  there, 
if  the  plaintiff  was  not  nonsuit,  nor  the  judgment  affirmed, 
the  recognizance  was  not  forfeited. 

It  is  sufficient  to  plead  that  the  party  did  appear  at  the  next 
county  court,  and  there  prosecuted  the  suit  according  to  the 
form  and  effect  of  the  condition,  and  that  that  suit  is  still  de* 
pending  and  undetermined*. 

In  an  action  brought  by  the  assignee  of  a  replevin  bond', 
where  it  did  not  appear  on  the  face  of  the  declaration,  that 
the  plaintiff  was  the  avowant,  or  person  making  cognisance, 
the  court  referred  to  the  replevin  suit,  which  was  of  record 
in  the  same  court,  for  the  purpose  of  ascertaining  the  fact, 
the  declaration  concluding  prout  patet  per  recordum* 

The  breach  assigned  in  the  declaration  ought  to  pursue 
the  condition  of  the  bond,  but  it  is  not  necessary  that  it 
should  extend  any  further^. 

The  sureties  are  liable  only  to  the  amount  of  the  penalty 
in  the  bond,  and  costs  of  suit  on  the  bond*.  They  will  not 
be  discharged  by  time  being  given  to  the  plaintiff  in  ^eplevin^ 

When  the  defendant  has  obtained  judgment  for  a  return, 
if  the  sheriff  return  to  the  writ  de  retorno  habendo,  that  the 
cattle  are  eloigned,  the  defendant  may,  if  the  sheriff  has 
not  taken  any  pledges*,  or,  what  amounts  to  the  same  thing, 
has  taken  such  as  are  insufficient",  immediately,  without 
any  previous  proceedings  (9),  commence  an  action  on  the 


r  D.  of  Orinond  r.  Bierly,  Carth.  SIQ. 

ami  13  Mod.  3Su. 
■  Brackenbury  v.  Pell,  13  East,  58S. 
t  Barker  v,  Horton,  C.  B.  17  Geo.  3. 

Willcft,  460. 
n  5  T.  R.  195. 
X  Hefford  v.  Alger,  1  Taunt.  R.  918. 


y  Moore  ▼.  Bowmaker,  a  Marsh.  81* 

6  Taunt.  379    S.  C. 

z  Moyser   v.   Gray,  Cro.    Car.    446. 

Anon.  Sir  W.Jones,  97s. 
a  Rouse  v.  Patieivon,  16  Via.  399,  4(»0. 

7  Mod.  387.  I^ach*s  ed.  Bull.  N.  P. 
6u.S.  C. 


{9)  Formerly,  where  the  HherifF  had  taken  insufficient  pledget» 
it  WHS  the  practice  to  proceed  in  the  first  instance  by  scire  fatiau 
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case^  (10)  against  the  sheriff;  in  which  action  (since  the 
11  Geo.  2.  c.  19.  8.  23.,)  in  cases  of  a  distress  for  rent 
arrear,  three  different  resolutions  have  taken  place  with  re- 
spect to  the  extent  of  the  sheriff's  liability.  The  first  case^ 
decided,  that  the  statute  11  Geo.  2.  c.  19-  s.  23.  had  not 
enlarged  the  responsibility  of  the  sheriff,  and  that  the  value 
of  the  goods  distrained  ought  to  be  the  measure  of  the  da- 
mages against  him,  as  it  was  under  the  stat.  Westm.  2. 
(13  Edw.  1.)  c.  2.  In  the  second  case**,  it  was  resolved, 
that  as  the  proceeding  ags^inst  the  sheriff  was  an  action  on 
the  case  for  a  culpable  neglect  of  duW,  the  plaintif}^  was  en- 
titled to  recover  a  full  compensation  for  the  mjury  sustained 
by  him  in  consequence  of  that  neglect,  although  such  com- 
pensation exceeded  double  the  value  of  the  goods  distrained 
(11) ;  but  in  the  third  and  last  determination*  it  was  holden, 
that  the  sheriff  should  not  be  liable  any  farther  than  the 
sureties  would  have  been,  if  he  had  done  his  duty,  and  taken 
a  bond,  and  they  had  been  sufficient;  and  that,  as  the  re- 
sponsibility of  the  sureties  was  limited  by  the  statute  to 
double  the  value  of  the  goods  distrained,  that  sum  ought  to 
be  the  measure  of  the  damages. 

b  This  method  of  proceeding  against     c  Yea  v.  Lethbrid^e,  4  T.  R.  433. 
the  sheriff'  was  nettled^  nftcr  much     d  Concanen  v.   Letbbrkige,  a  U.  61. 
debate,  in  Rouse  v.  Futtcnsoti.  Go. 

e  EransT.  firander,  g  H.  B1.  S47. 


against  the  pledges.  A  detailed  account  of  this  method  is  given  in 
the  Ist.  vol.  of  Serjt.  Wms.  ed.  of  Saunders,  p.  195.  a.  n.  (3),  and 
Gilb.  Kepi. cap.  2.  s.  Vll.  4. 

(10)  In  this  action,  some  evidence  must  b€^  given  by  the  plain- 
tiff of  the  insufficiency  of  the  pled^s,  but  very  slight  evidence  is 
sufficient  to  throw  the  burthen  of  proof  on  the  sheriff.  Saunders  v. 
Darling,  Middx.  Sittings,  Trin.  10  Geo.  3.  C.  B.     Bull.  N.  P.  6o. 

(11)  The  dama«^ps  given  ))y  the  jury  in  this  case  were  100/. 

The  rent  in  arrear  was  -  10  '10     0 

The  cost*  of  the  replevin  suit  84     0     0 

Expense  of  de  retorno  habendo  5     0     0 

99  10  0 
The  valu«  of  the  goods  ^as  SJ2/.  is,\  and  the  penalty  of  the  bond 
was  50/.— The  court  permitted  the  verdict  to  be  entered  for  the 
whole  Slim  (100/.)  found  by  the  jur)\  In  Pattison  v.  Frowse,  the 
damages  given  by  the  jury,  for  which  iudi<ment  was  entered,  were 
made  up  of  the  costs  of  the  replevin  suit,  and  the  rent  in  arrear,  but 
there  the  value  of  the  goods  was  more  than  the  sum  for  which  the 
judgment  was  entered* 
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In  Richards  v.  Acton,  2  Bl.  Rep.  1220.  the  Court  of  Com* 
tnan  Pleas,  on  a  suHimary  application,  made  a  rule  on  the 
sheriff,  under-sheriff,  and  the  replevin  clerk,  who  had  refused 
to  discover  the  names  of  the  pledges  taken  on  granting  the 
replevin,  to  pay  to  the  defendant  in  replevin  the  damages  (12) 
and  costs  recovered  by  him. 

On  an  application  to  the  Court  of  C.  B.'  for  a  rule  to  shew 
cause  why  the  officer  of  the  court  below  should  not  pay  the 
costs  recovered  by  the  defendant  in  replevin,  on  account  of 
the  insufficiency  of  the  pledges  taken  by  him  de  retorno  ha- 
hendo^  the  court  refused  to  grant  the  rule;  observing,  that  the 
defendant's  remedy  was  by  action,  there  not  having  been  any 
cause  in  the  court  at  the  time  when  the  replevin  bond  was 
taken. 


IV.  Of  claiming  Property ^  and  of  the  Writ  de  Pro^ 

prietale  probanda* 

If  the  defendant  claims  property^,  the  sheriff's  power  to 
Te-deliver  the  beasts  is  suspended,  and  the  plaintiff  must  sue 
out  a  writ  de  proprietate  probanda,  or  of  proving  property^ 
because  questions  of  property  cannot  be  determmed  in  the 
county  court  without  the  king's  writ.     . 

•On  the  purchasing  the  writ  de  proprietate  probanda,  an  in« 
quest  of  oQice  is  holden ;  and  if  on  such  inquest  the  pro* 
perty  be  found  for  the  plaintiff,  the  sheriff  is  to  make  celi- 
verance ;  but  if  it  be  found  for  the  defendant,  the  replevin 
by  plaint  is  determined,  and  the  sheriff  cannot  proceed  any 
farther:  yet  the  plaintiff  may  bring  a  new  replevin  by  writ; 
for  what  is  done  on  the  plaint  will  not  operate  as  a  bar,  be- 
cause it  is  not  connected  with  the  proceeding  by  writ* 

f  TcsseymaD  T.Gildiirt,  i  Bos.&  Pal.  g  I  Init   US.  b. 

N.R.  292. 


(12)  Nothing:  was  said  in  this  case  respecting  the  quaotum  of 
damages ;  but  it  is  conceived,  that  since  the  case  of  Evans  v.  Biaii- 
der,  if  a  similar  application  should  be  made,  the  court  would  not 
comperthe  sheriff,  or  other  officer  granting  cepl«vijD»  to  pay  mor$i 
than  double  the  value  of  the  goods  distraiDed, 
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• 

Property  must  be  claimed  by  the  defendant  in  person*; 
it  cannot  be  claimed  by  bis  bailiff  or  servant.  A  bailiff  can- 
not claim  property  below,  because  being  only  servant  to 
another,  in  whose  right  he  has  taken  the  goods,  he  cannot  say 
that  they  are  his  own;  but  the  bailiff  Jibove  may  plead  pro- 
perty in  a  stranger,  for  this  is  a  sufficient  reason  to  excuse 
nim  from  damages,  since  he  has  not  taken  the  plaintiflTs 
goods  from  him. 


V.  Of  the  Process  for  removing  the  Cause  out  of  the 
inferior  Court ;  and  herein  of  the  Writs  of  Pone^ 
Recordari  facias  loquelam^  and  Accedas  ad 
Curiam, 

Four  different  forms  of  writs  are  prescribed  by  law  for 
the  removal  of  tlie  proceedings  in  replevin  out  of  an  inferior 
mto  a  superior  court ; 

1.  The  writ  of  pone  at  common  law. 

2.  The  writ  of  pone  under  the  statute  of  Westminster  the 
»  2d  (13  Edw.  1.)  c.  2. 

3.  The  writ  of  recordari  facias  loquelanu 

4.  The  writ  of  accedas  ad  curiamf 


1.  Of  the  writ  of  Pone  at  Common  Law. 

When  the  proceedings  in  the  county  court  were  insti- 
tuted by  writ  out  of  chancery,  and  the  plaintiff  was  desirous 
of  renooving  them,  this  was  the  proper  form  of  writ  for 
that  purpose;  but  the^  proceeding  m  replevin  by  writ  hav- 
ing fallen  into  disuse,  the  writ  of  pone  has  consequently 
shared  jthe  same  fote;,  it  will  not  be  necessary,  therefore,  to 
trouble  the  reader  with  an  explanation  of  it  The  different 
forms  of  this  writ,  as  adapted  to  a  removal  into  the  Courts  of 
King's  Bench  and  Common  Pleas  will  be  found  in  F.  N.  B, 
69.  M. 

h  )  Inst.  145.  b. 


rou  II*  o  o 
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2.  Of  the  Writ  of  Pone  under  the  StaL  Westm.  Qrf. 

At  the  common  law,  where  the  lord  avowed  taking  the 
distress  for  services  or  customs,  if  the  plaintiff  disavowed  the 
tenure,  and  disclaimed  holding  of  the  avowant,  the  inferior 
court  had  not  any  farther  cognisance  of  the  suit,  and  the  pro- 
ceeding there  was  stayed;  because  the  disclaimer  brought 
the  freehold  in  question,  which  the  county  court,  not  being  a 
court  of  record,  nad  not  any  authority  to  try.  This  inconve- 
nience was  remedied  by  the  stat.  Westm.  2.  (13  Ed.  1.  c.  2. ) 
^hich  gave  the  avowant  in  this  case  the  writ  of  pone  to  re- 
move the  proceedings  into  the  king's  courts.  It  appears  from 
the  preamble,  that  the  avowant  is  entitled  to  this  writ  of 
pone,  as  well  where  the  proceedings  are  instituted  in  the  in- 
ferior court  by  plaint,  as  where  they  are  commenced  by  writ 
out  of  cliancery.  There  is  one  passage  in  this  statute  which 
is  worthy  of  remark,  because  it  may  be  inferred  from  it,  that 
before  this  statute  the  defendant  in  replevin  could  not  remove 
the  proceedings  out  of  the  inferior  court  (13).  The  words 
are  these : 

Nee  per  istud  statutum  derogatur  legi  communi  usit/oUs, 
quod  non  permisit  aliquod  placitum  poni  coram  justiciariis  ad 
petitionem  defendentis ;  quia  licet  prima  facie  tideatur  tenens 
actor ^  et  dominus  defendens,  habito  tamen  respectu  ad  hoc  quod^ 
dominus  distrinxity  et  sequitur  pro  servitiis  et  consuetudinihus 
sibi  aretro  exisientihus,  realitur  apparebit  potius  actor,  sice 
querens,  quam  defendefis. 

3.  Of  the  Writ  of  Recordari  facias  loquelam. 

This  form  of  writ  is  adapted  to  the  removal  of  the  proceed- 
ings in  replevin*,  when  they  have  been  instituted  in  the 
tx>unty  court  by  plaint,  and  not  by  writ ;  and  as  the  method 
of  suing  by  plaint  has  superseded  the  ancient  method  of  pro- 
ceeding by  writ,  the  recordari  facias  loquelam  is  the  writ 
now  in  general  use.  By  this  wilt  the  sheriff  is  commanded 
to  record  the  plaint,  and,  when  recorded,  to  return  it  into  thfe 
King's  Bench  or  Common  Pleas,  at  a  fixed  day,  on  which 
the  parties  are  to  attend  in  court  This  being  done,  the  su- 
perior courts  have  authority  to  proceed* 

i   F.  N.  B.70.  B. 


(13)  1  am  aware  that  Sir  £dw.  Coke  has  given  a  diiferent  expla- 
nation of  this  passage  in  the  2d  Inst.  p.  339»  but  his  expkuiatioH 
set'uu  to  be  at  variance  with  the  contexU 
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When  the  record  is  removed^,  and  the  party  declares  iii 
hancoy  the  plaint  is  determined.  Hence  advantage  cannot  be 
taken  of  a  variance  between  the  plaint  and  the  declaration  in 
the  superior  court 

By  virtue  of  the  vrv'xt  of  re,  /a.  lo.  the  plaint  may  be  re- 
taoved  either  by  the  plaintiff  or  defendant;  but  the  defendant 
must  allege  in  the  writ  some  pause  of  removal ;  this  allega- 
tion*, however,  is  not  a  materfeil  point  of  the  \Vrit,  and  the 
defendant  may  avow  or  justify  the  taking  and  detention  On 
other  grounds. 

The  delivery  of  the  re*  f<u  lo.  to  the  clerk  of  a  county 
court,  after  interlocutory  and  before  final  judgment,  is  a  bar 
to  any  farther  proceeding  in  that  court. 

The  officer  of  the  inferior  court  cannot  refuse  paying  obe- 
dience to  the  writ",  under  pretence  of  his  fees  not  having 
been  paid,  because  he  may  bring  an  action  for  such  fee^. 

4.  Of  the  Writ  of  Acccdas  ad  Curiam. 

¥ 

This  writ  is  only  a  species  oire.fa.  lo.  adapted  to  the  re- 
hioval  of  replevins,  sued  by  plaint  in  the  Lord's  Court.  It 
deriv^  its  name  from  the  language  of  the  writ,  "  accedas  ad 
curiam  W.  de  C.  et  in  ^H/i  plena  curia  recordari  facias  loque-- 
lam,  qua;  est  in  eadem  curia  sine  breci  nostra,'*  ^c.  See  the 
form  of  this  writ  in  Gilb.  Repl.  145.  ed.  1757. 

N.  If  the  writ  of  removal  is  made  returnable  on  the  first 
return  of  the  term",  it  is  incumbent  on  the  plaintiff  to  declare 
in  the  superior  court  withinfour  days  before  the  end  of  that 
term ;  otherwise  the  defendant  (although  he.  has  not  ap- 
peared) will  be  entitled  to  an  imparlance. 


VI.  JBy  whom  a  Replevin  may  be  maintained. 

To  maintain  replevin,  the  plaintiff  ought  to  have  either  an 
absolute  or  special  property**  in  the  goods  in  question  vested 


k  Har^reave  ▼.  Arden.  Cro.  Eliz.  543.  n  Thompson  v.  Jordan,  3  Bos.  &  Pa!. 

I    10  lid.  2.  Avowry,  213.     2o  Kd.  3.  137. 

Avowry,  130.  o  Dro.  R«i>l.  pi.  8.  30. 
m  Bevan  t.  Prothetk,  2  Bnrrt  iisi. 

G  6  2 
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in  him  at  the  time  of  the  taking  (14):  A  mere  poesessoiy 
right  is  not  sufTicientP. 

If  the  goods  of  a  feme  sole. are  taken,  and  she  marries,  the 
husband  alone  may  (15)  sue  the.  replevin ;  because  the  pro- 
perty is  transferred  by  the  marriage,  and  vested  absolutely  in 
the  husband,  so  that  he  may  release  it ;  and,  consequently^ 
he  may  have  an  action  in  his  own  name  to  bring  back  the 
property «. 

If  the  goods  are  taken  after  marriage,  husband  and  wife 
ought  not  to  join  in  the  replevin ;  but  if  they  do  join  in  the 
action,  and  after  verdict  a  motion  is  made  on  this  ground  ia 
arrest  of  judgment,  it  will  be  presumed  that  the  husband  and 
wife  were  jointly  possessed  of  the  goods  before  marriage,  and 
that  the  goods  were  taken  before  marriage,  in  which  case  the 
husband  and  wife  might  join'. 

Executors  may  maintain  replevin  for  the  goods  of  the  tes- 
tator taken  in  his  life-time*. 

Parties  who  have  a  joint  interest  in  the  distress  may  join  in 
the  replevin*,  but  where  the  interest  in  the  goods  taken  is 
several",  there  ought  to  be  several  replevins. 


VII.  Of  the  Dechraiion. 

Venue. — ^Taip  venue  must  be  laid  in  the  county  in  whicb 
the  distress  was  taken. 

Locus  in  quo. — ^The  place  in  which  the  distress  was  taken, 
technically  tenned  the  locus  in  9110,  as  well  as  the  viU  or  parish, 
must  be  named  in  the  declaration ;  because  the  right  of  cap* 

p  Per  cnr.  in  Templeman  ▼.  C*se,  lO        •   Bro.  Rept.  pi.  59. 

Mod.  95.  t  3  H.4.  16.  •.  1  [nst.i45.b. 

q  P.  N.  n.  69.  K.  V  Bro.  Abr.  Repl.  pi.  13. 

r  BovniaUx.v.BIattairc.Ca.Temp. 

Hardw.  1 19. 


(14)  There  are  two  kinds  of  property,  a  geoeral  property  which 
•every  abifol  ate  owner  has,  and  a^pecial  property,  as  floods  pledged 
"or  taken  to  manure  his  lands^  or  the  like,  and  of  both  these  a  re^ 

pifvin  lies.     I  Inst.  145*  b. 

(15)  Or  the  husband  and  wife  may  join.  Agreed  by  Lord  Hard- 
wicke,  C.  J.,  in  Bourn  v.  Mattaire,  Ca.  Temp.  Hardw.  1 19.  Se« 
aate,  p.  260.  n.  (:id). 
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tion  may  turn  on  the  place,  and  the  freeHoId  may  come  in 
question '• 

If  the  locus  in  quo  be  not  named,  the  defendant  may  take 
advantage  of  the  omission  by  special  demurrer^,  but  if  he 
plead  over,  the  defect  is  cured*. 

This  obligation  on  the  plaintiff  to  name  the  locus  inquo^ 
has,  from  Uie  supposed  difficulty  of  ascertaining  it  in  all 
cases,  been  frequently  considered  as  a  great  hardship.  It 
must  be  admitted,^that  if  the  law  required  the  plaintiff  to 
name  tbe  place,  where  the  distress  was  first  taken,  such  a 
rule  might  deserve  censure;  but  the  law  does  not  require 
such  strictness ;  it  being  sufficient  for  the  plaintiff  to  name 
that  place  in  which  he  finds  the  defendant  in  possession  of 
the  distress';  for  the  law  considers  the  distress  as  wrongfully 
taken  in  every  place  in  which  the  defendant  may  have  it  in 
his  custody  (16). 

Hence  where  the  plaintiff  declared  of  a  taking  in  A.^,  and 
the  defendant  pleaded  non  cepit  modo  etforma^  the  plaintiff 
having  proved  that  he  found  the  cattle  in  the  possession  of 
the  defendant  in  A.,  it  was  adjudged  sufficient,  although  the 
defendant  proved,  that  he  first  took  them  in  B.,  and  was  only 
driving  them  through  A.  to  the  pound  (17). 

« 

X  9  H.  6.  14.  ft.  "  tbe  judgment  of  the  court  in  Holr. 

y  Ward   ▼.    LavUe,   Cro.   Elic  896-        16.  and  1  Brownl.  176. 

Moor,  ^78.  S.  C.  under  the  name  of  s  Bullythorp  ▼.  Turner,  Willes,  476. 

Ward  ▼.  Lakin.    See  also  Read  and        and  per  Bridgman,  C.  J.,  1  Sidf  lo. 

Hawke*a   case,    th^B    argument*  in  a  PerCbanibre,J.,  s  Bo§.  &Bal.  481. 

which  are  reported  in  Godb.i86.  and  b  Walton  v.  Kertop,  9  Wila.  354. 


(16)  If  the  distress  he  taken  in  one  county,  and  carried  into  an- 
other, the  plaintiff  may  have  replevin  in  either  county,  because  it 
is  a  caption  in  every  county  into  which  the  distress  is  taken  bv  the 
defendant  F.  N.  B.  69.  I.  Doct.  Pla.  315.  See  also  Bro.  RepK 
pi.  63. 

(17)  If  the  defendant  never  had  the  goods  in  the  place  named  in 
the  declaration,  non  cepit  modo  etformd  seems  a  proper  plea,  where 
the  defendant  does  npt  seek  a  return. 

The  plaintiff  declared  for  taking  guns  in  quodam  loco  vocat.  the 
Minories;  the  defendant  pleaded  non  eepit  modo  et  forma.  At  the 
trial  the  plaintiff  proved  the  taking  at  a  place  in  Surrey,  upon 
which  it  was  objected,  that  he  had  failed  in  proving  his  issue ;  to 
which  Pratt,  C.  J.,  assented,  observing,  that  where  the  defendant 
does  not  insist  on  a  return,  he  may  plead  non  eepit  modo  etjormof 
and  prove  the  taking  to  be  at  another  place ;  the  plaintiff  wa^  non- 
suited.   Johnson  v.  WoHyer,  Str.  507* 
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If  the  replevin  be  brought  in  an  inferior  court,  the  Ioch§ 
in  quo  must  be  alleged  to  be  within  the  jurisdiction  of  the 
COurt^ 

With  respect  to  the  description  of  the  goods  taken*,  it  is 
stated  in  some  of  the  books  as  a  rule,  that  the  goods  must  be 
described  in  the  declaration  with  such  certainty,  that  the 
pherifT  may  make  re-deliverance  of  them. 

The  following  cases  contain  all  the  learning  on  this  sub* 
ject ; 

Replevin  for  taking  lona  et  catalla  sua* ^  viz.  quandam  par^ 
cell*  lintei  et  quandam  parceW  papyri  ipsius  querentis ;  the 
defendant  avowed  the  taking  as  a  distress  for  rent  arrear. 
Verdict  for  the  plaintiff  with  entire  damages.  It  was  ob- 
jected, in  arrest  of  judgment,  that  "  quandam  parcelV  papyri 
€t  lintei"  was  too  general  and  uncertain  a  description ;  and 
although  it  might  be  well  enough  in  trover  and  trespass,  yet 
it  was  ill  in  replevin;  because  it  was  not  a  sufficient  direc- 
tion to  the  jury  in  assessing  the  damages,  nor  to  the  sheriflF 
in  re-delivering  the  goods :  but  Parker,  C.  J.,  observed,  that 
although  the  declaration  would  have  been  ill  on  demurrer, 
yet  the  pleadings  had  supplied  the  defect ;  because  the  de- 
fendant having  avowed  the  taking,  he  had  thereby  admitted 
that  he  knew  what  the  goods  were,  and  consequently,  both 
parties  agreeing  on  this  point,  -the  only  question  was,  who 
should  have  them.  He  added,  that  it  would  not  be  of  any 
advantage  to  the  defendant  to  have  the  goods  particularized; 
because,  if  the  plaintitf  should  demand  500  reams  of  paper, 
and  prove  that  the  defendant  had  wrongfully  taken  one  only, 
yet  he  would  be  entitled  to  recover,  agreeably  to  the  rule, 
that  in  actions  on  torts,  it  is  sufficient  for  the  plaintiff  to 
prove  part  only  of  his  declaration ;  and  as  to  the  necessity  of 
an  exact  description  of  the  goods  on  account  of  the  re-deli- 
very by  the  sheriff  upon  the  retorn'  habend\  he  observed,  that 
the  sheriff  might  require  the  defendant  to  shew  him  the  goods 
(IS),  and  that  it  was  a  good  return  for  the  sheriff  to  make, 
"  that  no  person  came  on  the  part  of  the  defendant  to  shew 

c  Quarles  r.  Searle,  Cro.  Jac.  95.  4  Bar.  Abr.  3«7.  cit^l  and  rerog- 

(1  See  BuUer^s  Nisi  Prius,  p.  S3.  iiised  in  Bern  v-  Mattaire,  Ca.  Temp, 

e  Kcmpster  v.  Nelson,  Pasch.  13  Ana.         Ilardw.  i^i . 


(18)  This  argument  has  frequently  been  urged,  when  exception!? 
^n  arrest  of  judgment  have  been  made  in  actions  of  ejectment,  for 
uncertainty  of  dt;8cri[)tion  in  the  declaration.  See  Portman  v.  Mor* 
gan,  GfQ,  Eliz.  465. 
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him  the  goods,*'  and  that  such  a  return  might  be  found  in 
Rastall's  Entries,  and  Dalton*8  Sheriff,  c.  73. 

So  wherfe  in  replevin  for  taking  fourteen  skimmers  and 
ladles^  and  three  pots  and  covers,  an  exception  vras  taken, 
after  verdict,  in  arrest  of  judgment,  to  the  declaration,  for 
uncertainty  in  the  description,  in  not  expressing  how  many 
of  each  sort  were  taken ;  the  court,  adopting  the  reasons  of 
Parker,  C.  J.,  in  the  preceding  case,  were  of  opinion,  that 
the  declaration  was  sufficient,  and  gave  judgment  for  the 
plaintiff. 


VIII.  Of  the  Pleadings: 

1.  Of  Pleas  in  Abatement^  and  herein  of  the  Plea  of  Ce* 

pit  in  alio  Loco. 

2.  General  Issue, 

3.  Of  the  Avowry  and  Cognisance : 

1.  General  Rules y  S^c.  relating  to  the  Avowry. 

2.  Of  the  Avowry  for  Damage  feasant — Pleas  in 

Bar — Escape  through  D^ect  of  Fences — Right 
of  Common — Tender  of  Amends,. 

3.  Of  the  Avowry  for  Rent  Arrear-^^Pleas  in  Bar^^ 

Eviction — Non  Dimisit-^Non   Tenuit'-^Riens 
in  Arrear — Tender  of  Arrears, 

4.  Property, 

5.  Statutes: 

1.  Of  Limitations, 

2.  Of  Set-off, 


1.  Of  Pleas  in  Abatement^  and  herein  of  the  Plea  of  Cepit 

in  alio  Loco. 

1  ii£RE  is  a  difference  between  pleas  in  abatement  in  re- 
plevin, and  in  other  actiftns  arising  from  the  peculiar  nature 
of  the  proceedings  in  replevin.  In  other  actions,  as  actions 
of  assumpsit,  debit,,  or  trespass,  the  plaintiff  is  not  put  in 

f  Bern  r.  Mattaire,  Ca.  Temp.  Hardw.  194. 
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poflsession  of  any  thing  until  after  judgment  and  executiM 
thereon ;  as  soon,  therefore,  as  tiie  writ  or  count  is  quasbedt 
by  a  judgment  for  the  defendant,  on  a  plea  in  ab^ment^ 
the  defendant  is  thereby  restored  to  the  same  situation  in 
which  he  was  before  the  action  was  brought :  but  in  reple* 
^  vin  the  mere  quashing  the  writ  or  count  does  not  afford  the? 
defendant    complete   redress,  the  plaintiff  being  in  posses^ 
sion  of  the  defendant's  goods  by  previous  delivery  from  the 
sheriff.    To  remedv  this  inconvenience,  and  to  entitle  him- 
self to  a  return  of  the  distress,  the  defendant  must,  to  a  plea 
of  abatement  in  replevin,  subjoin  a  suggestion  in  the  nature 
of  an  avowry  or  cognisance.    As  this  suggestion,  however, 
is  merely  for  the  purpose  of  a  return,  the  matter  of  it  is  not 
traversable^. 

To  the  plea  of  ceptt  in  alio  laco\  the  defendant  must 
add  a  suggestion  of  this  kind,  if  he  seeks  a  return. 

Of  the  flea  of  Cepit  in  alio  Loco. 

The  defendant  pleaded  cepit  in  alio  /oco^,  and  prayed  judg« 
ment  of  the  couit,  and  that  the  count  be  quashed.  On  de- 
murrer, the  questi  i  was,  whether  the  plea  ought  not  to  have 
prayed  judgment  of  the  writ ;  but  it  was  insisted,  that  the 
place  being  mentioned  in  the  count  only,  and  not  in  the  writ, 
the  exception  was  properly  taken  to  the  count,  where  the 
fault  was.  The  court  gave  judgment  for  the  plaintiff,  being 
oif  opinion  that  the  conclusion  was  good« 

But  though  this  plea  properly  concludes  with  a  prayer  of 
judgment  of  the  count  or  declaration,  vet  in  a  case^  where 
to  replevin  for  taking  the  plaintifTs  goods,  at  the  parish  of 
St  Maiy-le-Bow,  in  the  ward  of  Cheap,  in  London,  the  de- 
fendant in  his  plea  prayed  judgment  of  the  declaration,  be- 
cause he  took  the  goods  in  the  parish  of  St.  Martin,  Ludgate 
Without,  in  the  ward  of  Farringdon  Without,  in  London,  in 
a  certain  dwelling-house  there,  c^led  the  White  Swan,  with- 
out this,  that  he  took  them  at  the  parish  of  St.  Mary-le-Bow, 
in  the  ward  of  Cheap,  and  this  he  is  ready  to  verify ;  where- 
fore he  prays  judgment  of  the  declaration,  and  added  a  sug- 
gestion in  the  nature  of  an  avowry  for  a  return;  it  was 
nolden,  that  the  plea  of  the  defendant  was  a  plea  in  bat,  and 
not  a  plea  in  abatement,  for  the  following  reasons;  1st,  be- 
cause the  place  in  replevin  is  of  \^e  essence  of  the  action, 
otherwise  the  defendant  in  replevin  could  not  demur  for  want 

{Foot's  cat«,Sa1k.93.  Willcs,  475.        i    Docket  t.  Booth,  B.  R.  E.  l  G.  d. 
Bro.  Rcpl.  pi.  4$.  AnoD.  Saik.  94.  MS8. 

k  BuJIythorpe  r.  Turner,  WUkf,  475. 
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f>f  a  certain  place  in  the  declaration  \  Sdlv,  because  in  a  plea 
in  abatement,  an  objection  cannot  be  made  for  any  defect  in 
the  declaration ;  in  support  of  this  reason,  Hastrop  v.  Hast- 
ings, Salk.  213.  was  cital ;  3dly,  because,  upon  inquiring  of 
the  officers  in  the  Court  of  Common  Pleas  and  in  the  King's 
Bench,  it  was  not  found  that  an  affidavit  had  ever  been  made 
of  the  truth  of  this  plea,  as  is  required  in  pleas  in  abatement 
by  Stat  4  &  5  Ann.  c.  16. ;  nor  were  defendants  obliged  to 
put  in  such  pleas  within  the  first  four  days  of  the  term,  aa 
pleas  in  abatement  must  be  by  the  course  of  the  court;  4thly, 
because  it  appeared  by  the  manner  of  pleading  these  pleas, 
and  the  judgment  given  upon  them,  that  they  had  always 
been  considered  as  pleas  in  bar^;  lastly,  because  whoever 

E leads  a  plea  in  abatement  must  shew  that  the  plaintiff  can 
ave  a  better  writ,  whereas  he  cannot  have  a  better  writ  in 
the  present  case ;  for  it  is  in  the  usual  form,  as  appears  by 
the  register,  fo.  81.  and  Glanville,  1.  12.  c.  12. 

9.  The  General  Issue. 

The  general  issue  in  replevin  is  "  non  cepit^^  by  which 
the  property  is  admitted  to  be  in  the  plaintiff,  and  the  cap- 
tion only  put  in  issue. 

3.  Of  the  Atowry  and  Cognisance  : 

1.  General  Rules,  6fc,  relating  to  the  Avowry . 

2.  Of  the  Avoiory  for  Damage  feasant-^Pleas 

in  Bar^-^Escape  through  Defect  of  Fences-^ 
Right  of  Common^^Tender  of  Amends. 

3.  Of  the    Avowry   for   Rent    Arrear^^Pleas 

in  Bar  —  Eviction  —  Non  Dimisit  —  Non 
Tenuit -^  Riens  in  Arrear-^Tender  of  Ar^ 
rears. 

1.  General  Rules,  S^d  relating  to  the  Avowry.^^The  avow- 
ry or  cognisance,  which  is  in  the  nature  of  a  declaration, 
ought  to  contain  sufficient  matter,  upon  which  the  avowant, 
or  person  making  cognisance,  may  have  judgment  for  a  return 
(19).    But  if  the  avowry,  &c.  be  defective  in  form,  or  if  cir- 

• 

1 1  Rast.  Bntr.555.  pi.  4, 5. 556.  p1.7.Thorops.  Ei»t.974.  pi.  11.  CliA^s  Eotr.644« 


(19)  "  In  replevin,  because  the  avowant  is  to  have  a  return,  he 
ought  to  make  a  good  title  in  omnibus.**  Per  cur.  Goodman  v« 
Ayliu,  Yelv.  148* 
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cutDslance  of  time,  place,  &c.  should  be  omitted,  such  omis« 
eion  may  be  helped  by  the  plea  of  the  adverse  party;  other- 
Wis.'  it  js  of  a  defect  in  substance".  The  avowry**,  &c.  must 
aiii^^vver  every  material  part  of  the  declaration ;  hence  if  Jhe 
plaiutiiT  alleges  a  taking  in  two  places,  and  the  defendant 
avows  as  to  one  only,  it  is  a  discontinuance.  So  if  the  decla- 
ri^ioii  be  for  taking  goods%  chattels,  and  beasts,  and  the 
avov\  ry  is  confined  to  the  taking  the  beasts  only,  it  will  be 
bad  on  demurrer. 

By  Stat.  4  Ann.  c.  16.  8.  4.  any  defendant  in  any  action,  or 
ct)y  plaint JfT  in  replevin,  in  any  court  of  record,  may^  with 
L  ave  of  the  court,  plead  as  many  several  matters  thereto  as 
he  shall  think  necessary  for  his  defence. 

Aq  avowant  is  a  defendant  within  the  meaning  of  this 
section,  and  may  plead  several  avowries  with  leave  of  the 
conrt  (20). 

In  replevin  for  taking  cattle?,  the  defendant  made  cogni- 
sance as  bailiff  to  J.  S. ;  the  plaintifl*  traversed  the  defend- 
ant being  bailiff  to  J.  S.  On  demurrer,  after  argument, 
*  it  was  holden,  that  the  traverse  was  well  taken;  for  although 
J.  S.  had  a  right  to  take  the  cattle,  yet  a  stranger,  without 
his  authority,  could  not;  and  that,  as  both  parts  of  the  cog- 
nisance must  be  true,  an  answer  to  either  part  was  suffi- 
cient (21). 

m  Bntfs  case,  C.  B.  7  Rep.  35.  a.  o  Hunt  v.  Braincs,  4  Mod.  402. 

n  Weeks  ▼.  Speed,  Salk.  94.  p  Treirirmn  ▼.  Pyoc,  Salk.  107. 


(90)  I  om  not  aware  of  any  authority  for  this  position,  but  it 
has  been  so  considered  in  practice,  and  it  is  confirmed  by  the  case 
of  Stone  V.  Forsyth,  -Dougl.  7^8.  n.  2.  where  an  avowant  was 
considered  as  a  defendant  within  the  5th  section  of  the  same  sta- 
tute, and  holden  to  be  liable  -to  pay  costs  on  the  avowries  found 
against  him. 

(21)  Prior  decisions  on  this  point  are  very  contradictory.  I 
have  abridged  the  last  determination,  which  has,  I  believe,  beeo 
considered  as  law  ever  since.  It  was  recognized  by  Burnett,  J.  in 
George  v.  Kinch,  T.  17  &  IS  G.  2.  C.  B.  7  Mod.  481.  Leach's  ed. 
"where  he  says,  **  This  distinction  as  to  traversing  of  commands  is 
laid  down  in  Trevilian  v.  Pyne,  namely,  that  in  clausum  Jregii  the 
command  is  not  traversable;  but  it  is  otherwise  in  replevin,  or 
trespass  laid  transitorily,  as  for  taking  cattle  or  goods.  In  trespass 
quare  clausum  fregit,  which  is  a  local  tre8pass,^if  defendant  justify 
an  entry  into  the  close  by  the  command  of,  or  as  bailiff  to  A.,  id 
whom  he  alleges  the  freehold  to  be,  the  plaintifl'  cannot  in  his  rc^ 
plication  traverse  such  command,  because  it  would  admit  tliii 
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8.  Of  ikt  Avowry  for  Damaf;e  /ea^an^— The  defendant 
niay  state  in  his  avowry,  that  the  locus  in  quo  was  his  soil 
and  freehold,  (without  specifying  whether  he  had  an  estate 
in  fee,  fee-tail,  or  for  life,)  and  that  he  took  the  plamtiifV 
cattle  because  they  were  doing  damage  there.  From  this 
plea  it  will  be  intended,  that  it  is  the  avowant's  sole  free- 
hold, and  in  his  own  right ;  'consequently,  if  the  avowant 
be  seised  merely  in  right  of  his  wife,  that  ought  to  be  spe- 
cially stated';  and  although  this  general  form  of  pleading 
soil  and  freehold  be  allowed,  yet  if  the  defendant  does  not 
pursue  this  form,  but  merely  alleges  that  he  is  seised^  without 
shewing  of  what  estate,  the  avowry  will  be  bad  on  spe* 
cial  demurrer'  for  uncertainty.  So,  it  seems,  if  defendant 
plead  by  way  of  justification  of  the  taking,  that  he  waa 
possessed  (22)   of  a  messuage,  with  common  appurtenant, 

q  Bonner  r.  Walker,  Cro.  Eliz,  524.        r  Saunders  v.  Hnssey,  Cartb.  9.  1  Ld. 

Ray  in.  532.  9  Ltttw.  1231. 


freehold  to  be  in  A.*  and  not  hi  himself,  which  would  be  suiHcient 
to  bar  his  action,  although  the  defendant  had  no  such  command*  ; 
for  it  is  not  material  that  the  defendant  has  done  wrong  to  a  stranger, 
if  it  be  not  any  to  the  plaintiff.  But  in  replevin  or  trespass  for 
taking  goods  or  cattle,  if  the  defendant  justify  by  a  command 
from,  or  as  bailiff  to  A.,  in  whom  he  states  a  title  to  take  them  as 
for  distress  or  other  cause,  there  it  may  be  material  to  traverse 
the  command  or  authority;  for  though  A.  has  a  right  to  take  the 
goods  or  cattle,  yet  a  stranger  who  had  not  any  authority  from  him, 
will  be  liable;  so  that  both  parts  of  the  defendants  plea  must  be 
true,  and,  therefore,  an  answer  to  any  part  is  sufficient.'*  In  Rob- 
son  V.  Douglas,  Trin.  1 68 1,  C.  B.  Freem.  535.  it  was  admitted  by 
the  court,  that  the  plaintiff  in  replevin  might  traverse  the  defen- 
dant's being  bailiff.  If  the  reader  wishes  to  pursue  the  subject,  he 
wilt  find  the  authorities  bearing  upon  this  point  collected  in  Ser- 
jeant Williams's  Saunders,  vol.  1.  p.  347.  c.  note  (4). 

('2 2)  There  is  a  difference  in  this  resi^ect  between  replevin  and 
trespass  for  taking  cattle  or  goods;  for  to  trespass  for  taking  cattle 
or  goods,  the  defendant  may  plead  generally  that  he  was  possessed 
of  a'-close,  and  that  he  took  the  cattle  or  goods  damage  feasant 
therein.  Anon.  Sulk.  643.  11  Mod.  21p.  S.  C.  ut  videtur,  under 
the  name  of  Harrington  v.  Bush.  Searl  v.  Bunion,  2  Mod.  70. 
Langford  v.  Webber,  Carth.  9.  3  Mod.  132.  S.  C.  The  reason  of 
this  distinction  appears  to  be  this,  that  where  the  interest  of  the 
land  is  not  in  question,  the  defendant  may  justify  upon  his  own 
possession  against  a  wrong  doer.     But  such  a  justification  will  not 

*  This  distinction  is  now  exploded,  and  the  plaintiff  may  traverse  the  com- 
rtaand  in  trespass  qu.  cl.  fr.  as  well  as  iu  replevin.  Chambers  v.  Donaldfton, 
Il£ast,  65. 
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and  that  the  plaiiitifF^  cattle  were  doing  damage  on  the  com- 
mon, and  conclude  in  bar  without  praying  a  return,  such  plea 
is  bad*. 

.  As  tenants  in  common  must  join  in  actions  concerning 
the  personalty  ^  one  tenant  in  common  cannot  avow  alone 
for  taking  cattle  damage  feasant;  because  it  is  an  injury  to 
the  possession,  and  an  avowry  of  this  kind  is  in  the  nature 
of  a  declaration  in  trespass  for  an  injury  done  to  the  posses- 
sion. 

An  avowry  for  damage  feasant  in  a  place  where  the  avow- 
ant had  a  right  of  common",  must  allege  special  damage,  viz. 
that  the  avowant  could  not  enjoy  his  common  in  so  ample  and 
beneficial  a  manner. 

The  declarations  of  the  person  under  whom  a  defendant 
makes  cognisance  are  not  evidence  for  the  plaintiff*. 

Pleas  in  Bar.  Escape  through  Defect  of  Fences.^^In  a  plea 
in  bar  of  an  avowry  for  taking  cattle  damage  feasant,  viz.  that 
the  cattle  escaped  from  a  public  highway  into  the  locus  in  quo, 
through  defect  of  fences,  it  must  be  shewn,  that  they  were 
passing  on  the  highway  when  they  escaped ;  it  is  not  suffi- 
cient to  state,  that  being  in  the  highway  they  escaped;  for  that 
word  is  equivocal,  and  does  not  shew  whether  the  cattle  wete 
passing  and  repassing,  or  whether  they  were  trespassing  on 
the  highways^  («3). 

t  Hawkins  v.  Eckles,  9  Bos.  &  Pal.    u  WoolUu  v.  Salter,  3  Lev.  104. 

359.  X  Hart  V.  Horn,  9  Camp.  N.  R  C.  99. 

t  CuUey  ▼.  Spearman,  9  H.  Bl.  386.       y  Doraston  t.  Payne,  9  H.  Bl.  597. 


be  good  as  against  the  person  who  has  the  title  to  the  land,  and 
who  makes  an  entry  in,  and  puts  the  cattle  or  goods  there  in  pur- 
suance of  that  title.     Taylor  v.  Eastwood,  I  East,  S13, 

(23)  **  If  the  cattle  of  one  person  escape  into  the  land  of  ano- 
ther, it  is  not  any  excuse  that  the  fences  were  out  of  irepair,  if  the 
cattle  were  trespassers  in  the  close  whence  they  came."  Per  Heath, 
J.  in  Oovaston  v.  Payne,  2  H.  Bl.  527*  See  also  a  similar  opiuiou 
expressed  by  Wilmot,  C,  J.  in  3  Wils.  126. 

So  in  an  action  for  diggin?  a  pit  in  a  common,  into  which  the 
plaintiff's  mare  fell  and  was  killed ;  it  was  holden,  that  the  decla* 
ration  ought  to  have  stated,  that  the  tnare  was  lawfully  on  the  com- 
mon, otherwise  the  digging  the  pit,  as  against  the  plaintiff,  was  jus- 
tifiable, and  although  the  plaintiff's  mare  fell  in,  yet  it  was  damnum 
absque  injuriiU     Blyth  v.  Topham^  Cro.  Jac.  158. 
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Right  of  Common.— To  an  avowry  for  damage  feasant,  a 
right  of  common  may  be  pleaded  in  bar  (24). 

In  a  prescription  for  a  right  of  common  during  a  certain 
portion  of  the  year  only*,  it  must  appear  on  the  face  of  the 
plea,  that  the  right  was  exercised  during  the  time  allowed. 

In  an  avowry  the  defendant  8tated%  that  he  was  seised  in 
fee  of  a  messuage,  with  the  appurtenances,  situate  &c./'  and 
that  he  and  all  those  whose  estate  he  had /rom  time  whereof, 
^c.  have,  and  of  right,  during  all  the  time  aforesaid,  ought 
to  have  had,  and  still  of  right  ought  to  have,  common  of  pas- 
ture in  the  place  in  question  for  a  certain  number  of  cattle  as 
appurtenant  to  the  messuage."  On  special  demurrer,  as- 
signing for  cause,  that  it  was  not  stated  in  the  avowry  at  what 
time,  or  for  what  period  of  time,  the  avowant  had  common  of 
pasture  in  the  place  in  question,  nor  whether  he  had  common 
every  year,  or  in  what  part  or  period  of  the  year;  the  avowry 
was  nolden  to  be  bad. 

A  copyholder  claiming  common  in  the  soil  of  other  per- 
sons than  the  lord^,  cannot  prescribe  in  his  own  name  on  ac- 
count of  the  weakness  of  his  estate;  he  ought  to  prescribe 
in  the  name  of  the  lord,  viz.  "  that  the  lord  of  the  manor 
and  all  his  ancestors,  and  all  those  whose  estates  he  has,  had 
common  in  such  a  place  for  himself  and  his  tenants  at 
will,'*  &c.  But  where  a  copyholder  claims  common  in  the 
soil  of  the  lord,  then  he  cannot  prescribe  in  the  name  of  the 
lord;  for  the  lord  cannot  prescribe  to  have  common  in  his 
own  soil,  and  as  the  copyholder  cannot  prescribe  in  his 
own  name,  he  must  allege*,  that  "  within  the  manor  there 
is  a  custom  from  time  immemorial,  that  all  customary  te« 
nants  of  certain  messuages  have  common  in  such  a  place/* 
&c.  (25). 

s  Cro.Jac.637.  ^  4  Rep.  31.  b. 

a  HawklDi  t.  £ckl€i,  2  Bos.  &  Pal.    c  GaUward'i  case,  6  Rep.  6o.  b. 
359. 


(24)  For  the  nature  of  this  right  see  ante,  tit.  Common, 

(25)  "  If  the  issue  be  on  a  right  of  common,  which  depends 
on  a  custom  pervading  the  whol.e  manor,  the  evidence  of  a  com* 
moner  is  not  admissible,  because  as  it  depends  upon  a  custom,  the 
]:ecord  in  that  action  would  be  evidence  in  a  subsequent  action 
brought  by  that  very  witness  to  try  the  same  right ;  therefore  there 
is  a  good  reason  for  not  receiving  his  testimony  in  such  case.  But 
the  same  reason  does  not  hold  where  common-  is  claimed  by  pre- 
scription in  right  of  a  particular  estate;  because  it  does  not  follow. 
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A  custom  that  every  inhabitaot  within  any  ancient  mes- 
suage in  an  ancient  vill*,  by  reason  of  his  commorancy 
therein,  has  had  common  in  the  place  in  question,  is  bad ; 
for  inhabitants,  unless  they  are  incorporated,  cannot  pre- 
scribe to  have  profit  in  another's  soil,  but  only  in  matters  of 
easement,  as  in  a  way  to  a  church,  or  in  matters  of  discharge, 
as  to  be  discharged  of  toll  or  of  tithes. 

But  although  inhabitants,  on  account  of  the  vagueness  of 
the  description,  cannot  claim  a  right  in  alieno  solo,  yet  the 
occupiers  of  houses  or  land  may,  by  custom,  claim  such 
right.    Adm.  per  cur.  in  Bean  v.  Bloom,  2  Bl.  R.  028. 

If  issue  be  joined  on  a  plea  prescribing  for  a  right  of  com- 
mon generally*,  and  the  jury  find  that  the  party  prescribing 

d  Smitii  V.  Gatewood,  Cro.  Jac.  j53.    e  Lovelace  r.  Reigaolds,  Cro.  Elu. 
6  Rep.  5D«  >)•  563. 


if  A.  has  a  prescriptive  right  of  coranion  belonging  to  his  estate^ 
that  B.,  who  has  another  estate  in  the  same  manor,  must  have  the 
same  right;  neither  would  the  judgment  for  A.  be  evidence  for  B.; 
end  yet  there  are  cases,  which  lay  it  down  as  a  general  rule,  that 
one  commoner  is  in  no  case  a  witness  for  another."  Per  Bulter,  J. 
in  Walton  v.  Shelley,  1  T.  R.  302.  Harvey  v.  Collison>  ante 
p,  412.,  S.  P. 

The  plaintiff  prescribed  for  common  of  pasture,  upon  Hampton 
Common,  for  all  cattle,  hvani  and  couchant  upon  his  ancient  mes-^ 
suage,  &c.*  as  appurtenant  thereto,  and  declared  that  the  defend- 
ant was  bound,  by  reason  of  his  occupation,  to  repair  the  fence  of 
his  close  contiguous  to  the  common,  and  permitted  it  to  be  ruinous^ 
whereby  the  plaintiff's  cattle  escaped,  and  plaintiff  lost  the  use  of 
them.  At  the  trial,  the  plaintiff  called  several  witnesses,  inhabit'- 
ants  of  Hampton,  who  deposed,  that  all  inhabitants  in  Hampton, 
}>aying  church  and  poor,  had  a  right  to  turn  their  cattle  upon  tii^ 
common.  The  court  held,  that  the  question  to  be  considered  was, 
whether  commoners,  having  a  common  interest  in  the  preservation 
of  tliis  hedge,  could  be  competent  witnesses  for  each  other  ?  It 
might  be,  that  no  one  was  bound  to  repair  it.  It  might  be,  that  a 
hay  ward  was  usually  paid  by  the  commoners  to  keep  their  cattle  on 
the  common.  But  the  |)roduction  of  this  record  would  be  evidence 
for  another  commoner,  that  the  occupier  of  the  adjacent  'land  was 
bound  to  repair  this  fence.  The  commoner,  therefore,  would  de- 
rive an  advantage,  by  exonerating  himself  from  the  charge  of  main- 
taining a  hay  ward,  if  he  could  throw  on  this  defendant  the  charge 
of  repairing  the  hedge,  and  consequently,  he  was  interested  in  ti)« 
event  of  the  suit. 

t  Aoscombe  v.  Shore,  l  Tauot.  R.  s6i. 
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has  a  right  of  common,  paying  one  penny  for  it ;  this  find- 
ing will  not  support  the  plea ;  for  the  prescription  is  entire, 
und  the  payment  of  one  penny  annually  is  parcel  of  the 
prescription,  and  it  shall  be  intended  to  be  as  ancient  as  i\\p 
common. 

So  if  a  rifi^ht  of  common  be  claimed  in  certain  land^  and 
it  is  found  that  the  common  has  been  released  in  part  of  the 
land,  such  finding  will  not  support  the  right  claimed. 

So  where  the  prescription  is  for  common  for  all  common- 
able cattle',  evidence  of  a  right  of  common  for  sheep  and 
horses  will  not  maintain  the  issue ;  but  if  the  party  has  a 
general  common,  and  prescribes  for  common  for  any  parti- 
cular sort  of  cattle,  this  will  be  good**.  So  where  tne  pre- 
scription was  for  common  for  100  sheep,  and  it  appeared  in 
eviclence,  that  the  party  was  entitled  to  common  for  100 
slieep  and  G  coics^  it  was  holden  to  be  good*.  See  also  Foun- 
tain V.  Cook,  post.  tit.  Trespass,  Right  of  Way,  S.  P.  (26). 

Wherp  a  prescriptive  right  of  common  is  pleaded*^,  and 
issue  is  joined  on  the  prescription,  and  there  is  a  verdict  in 
favour  of  the  right,  the  want  of  averring  that  the  plaintiff's 
cattle  were  in  that  part  of  the  land  in  which  the  common  is 
claimed,  or  that  the  cattle  were  levant  and  couchant  upon  the 
land  of  the  plaintiff,  is  aided  by  the  statutes  of  jeofail. 

Tender  of  Amends, — ^Tender  of  amends  before  the  taking 
of  a  distress  makes  the  distress  unlawful,  and  in  such  case 
an  action  of  trespass  may  be  maintained  for  taking  the 
cattle*. 

Tender  of  amends  after  distress,  and  before  impounding, 
makes  the  detainer  unlawful,  and  gives  the  plaintifl'  a  right  of 
action  for  detaining  his  cattle. 

The  stat.  21  Jac.  1.  c.  16.  s.  5.  by  which  it  is  enacted, 
**  that  in  all  actions  of  trespass  anare  clausum  fregit^  wherein 
the  defendants  shall  disclaim  in  their  pica  to  make  any  title 
or  claim  to  the  land  in  which  the  trespass  is  by  the  declara- 
tion supposed  to  be  done,  and  the  trespass  be  by  nes^Iigence, 
or  involuntary,  the  defendants  shall  be  admitted  to  plead  a 

f  Rollieram  v.  Green,  Cro.  Eliz.  593.  b  Adm.  S.  C 

%  Prinj?  V.   Hentf>y,  per  Ward,  ('.  B.  i  nu><1iH03il  v.  Vond,  Cr  ..  y.\\7.  7,3. 

Bull.  N.  p.  59.     See  also  Roj^cra  v.  k  Stonoel  v.  \\n%s  1  Stc.  !.  .  i., 

Allen,  ante,  p.  774.  I  i  inst.  10; . 


(26)  But  it  was  sai.i   by  Walm.'^  l.y.  ^i't);»;  j.ny  h.*  !  Jm.iii!  Awt 
he  had  'nm-:io!i  tor  1  j>  ^':*-'  ^',  -.uid  ij  m'>a  i^l"  lli»j  iiiuo  KiaJ  v.,-j\\ 
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disclaimer,  and  that  the  trespass  was  by  negligence  or  invo^ 
luntary,  and  a  tender  or  offer  of  sufficient  amends  for  such 
trespass  before  action  brought/'  is  confined  to  actions  of  tres- 
pass, and  does  not  extend  to  replevin". 

Avotory,  S^c.  for  Rent  Arrear. — At  the  common  law,  it  was 
necessary  for  a  termor  in  an  avowry  for  rent  due  from  his 
tenant,  to  shew  out  of  what  estate,  and  in  what  manner  the 
term  was  derived,  because  particular  estates  being  created  by 
agreement  of  the  parties  out  of  the  primitive  estate,  it  was 
the  office  of  the  court  to  judge,  whether  the  primitive  estate 
and  agreement  were  sufficient  to  produce  the  particular 
estate". 

To  obviate  the  difficulties  which  the  avowant  for  rent  ar- 
rear  had  to  encounter  in  setting  forth  long  and  intricate 
titles,  it  was  enacted  by  stat  11  Geo.  3.  c.  19.  s.  22.  that  de- 
fendants in  replevin  might  avow  or  make  cognisance  g«iie- 
rally^  that  the  plaintiff  in  replevin,  or  other  tenant  of  the 
lands,  whereon  the  distress  was  made,  enjoyed  the  same 
under  a  grant  or  demise  at  such  a  certain  rent  during  the 
time  wherein  the  rent  distrained  for  incurred,  which  rent  was 
then  and  still  remains  due;  or  that  the  place,  where  the  dis* 
tress  was  taken,  was  parcel  of  such  certain  tenements  holden 
of  such  honour,  lordship,  or  manor,  for  which  tenements  the 
rent,  relief,  heriot,  or  other  service  distrained  for,  was  at  the 
time  of  such 'distress,  and  still  remains  due  (27). 

This  statute  does  not  extend  to  a  rent  charge*. 

Evidence  that  plaintiff  held  under  an  agreement  for  a  lease, 
(where  rent  has  not  been  paid)  will  not  support  an  avowry  or 
cognisance  under  this  statute,  viz.  that  plaintiff  held  by  vir^ 
tue  of  a  demise;  for  there  is  not  any  demise  either  express  or 
implied  ^ 

The  sum  stated  in  the  avowry  or  cognisance  to  be  due  for 
rent  is  not  material ;  for  if  it  appears  that  less  rent  is  due  than 
defendant  has  avowed  or  made  cognisance  for,  yet  is  he  enti- 
tled to  recover  for  so  much  as  is  due^. 

■ 

m  AUen  t«  Baylry,  Lutw.  i5g6.  p  Hegan  ▼.  J*bn«on,  9  Taant.  J48.   - 

D  ScUly  V.   Dally,  Saik    56^.   CarUi.  q  Said  by  Lord  Ellenborovgli,  C.^.m 

445.  Ld.  Rayni.  331.  S.  C.  Reynolds  Fprty  t.  Iniber,  6  Eaat,  437.  to  be 

T.  Thorpe,  Str.  796.  the  constant  practice, 
o  Bulpit  V.  Clarke,  I  Bos. &  Pul.  N.  R. 
56. 


(*37)  Nil  hahutt  in  ienementis  cannot  be  pleaded,  in  bar  to  an 
avowry  for  rent  arrear  under  this  statute.  Syllivan  v.  Stradlingt 
8  Wils.  208.     But  &ee  post,  Taylor  v.  Zamira. 
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Where  the  avowry  is  for  parcel  of  a  rent',  or  penalty*  only^ 
it  ought  to  shew  that  the  residue  has  been  satisfied  or  dis* 
chared,  otherwise  it  will  be  bad  on  demurrer*. 

If  the  defendant  avow  for  so  much  rent  atrear*,  part 
whereof  is  not  due  at  the  time  of  the  distress,  and  enters 
judgment  for  the  whole,  it  will  be  error;  but  it  may  be  cured 
before  judgment,  by  abating  the  fivowry  as  to  the  part  not  as 
yet  due  (28). 

Money  may  be  paid  into  court  on  an  avowiy  for  rent 
arrear*.  ' 

A  rent  is  granted  to  A.  for  a  term  of  years,  with  a  clause  in 
the  deed,  that  A.  and  his  heirs  may  distrain  for  the  rent  dur^ 
ing  the  term :  A.  dies ;  the  executor  shall  have  the  rent  and 
distrain  for  it,  and  not  the  heir^ 

One  joint  tenant  may  distrain  for  the  whole  rent*,  but  he 
ought  to  avow  for  part  only  in  his  own  right,  and  for  the 
residue  he  ought  to  make  cognisance  as  bailiff  to  his  com* 
panion. 

Parceners  must  join  in  an  avowry  for  rent  arrear*, 

A.  and  B.  were  tenants  in  common  in  fee  of  land^ ;  A. 
granted  a  lease  for  years  of  his  moiety  to  C.  r^erving  a  rent ; 
C.  assigned  the  lease  to  B. ;  it  was  holden,  that  A.  might 
distrain  upon  B.  for  rent  arrear,  and  avow  for  taking  the  dis* 
tress  in  any  part  of  the  land. 

An  avowry,  justifying  the  taking  a  distress  for  rent  arrear 
for  a  ready-furnished  lodging,  is  good;  it  Imving  been  hoklen, 
that  a  landlord  is  entitled  to  distrain  for  the  rent  of  ready-fur* 
nished  lodgings^ 

Pleas  in  bar.  Erictiow.— To  an  avowry  for  rent  arrear, 
the  plaintiff  may  plead  in  bar  an  eviction  or  expulsion ;  for 
that  occasions  a  suspension  of  the  rent  But  care  must  be 
taken,  that  an  absolute  eviction  is  stated  in  the  plea,  or  at 
least  such  facts  as  amount  in  law  to  an  eviction ;  for  where, 
to  an   avowry   for  rent  arrear  for  a  dweUing^house*,  the 

r  Hunt  V.  Braiiiet,  4  M«>d.  40S.  s  5  Mod.  J$.  19  Mod  96. 

t  Holtv.  Sambach,  Ci-o.  Car.  104.  a  Stedmauv.  Bate*,  Ld.  Raym.  64. 

t  JohiiBOD  ▼.  Bailies,  13  Mod.  84.  b  Siiel^r  v.  Heuston,  Cro.  Jac  bi  1. 

tt  Ricb«r(Aa  v.  Corufortb,  Salk.  580.  c  Newii)an  v.  AudertoD,  i  Bog.  &  Pul, 

X  Vernon  V.  Wynne,  1  H.  BI.  tt4.  N.  R  924. 

y  Darrel  v.  Wilton,  Cro.  £Iiz.  G44.  d  Hunt  tr  Cope,  Cowp.  949. 


(28)  See   1   Wllliams^s  Saunders,  285.  n.  6.  0.  and  Harrison  v*. 
Barnby*  5  T.  R,  «48. 

VOL.  Jl.  H  H 
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plaintiff  pleaded,  that  the  defeedant  pulled  down  n  num^ 
iner*hou8e»  part  of  the  premises,  whereby  the  plaii^iif  wa0 
deprived  of  the  use  thereof;  it  was  holden,  that  the  plea  was 
inisufficienty  because  it  stated  merely  a  trespass,  and  not  an 
eviction. 

Non  dimisil.  Non  tenvit.'^The  most  usual  pleas  in  bar 
to  an  avowry  for  rent  arrear  are,  I.  Non  dimisit,  that  is,  that 
the  avowant  did  not  demise ;  2.  Non  tehuit  modo  et  foruA, 
or  that  the  plaintiff  did  not  hold  the  land  in  manner  and 
form,  &c- 

When  issue  is  joined  on  the  non  tenuit  modo  et  fbnna,  the 
defendant  is  not  holden  to  strict  proof  as  to  the  identical  tim^ 
during  whi<^h  he  alleges  the  tenant  to  have  holden  and  eu" 
joyed  the  land,  &c.  demised. 

Hence,  where  the  defendant  made  co^isance  for  two  years 
and  a  quarter's  rent  in  arrear*,  and  alleged,  that  for  a  long 
time,  to  wit,  for  two  years  and  a  quarter,  ending  on  the  25to 
December,  1803,  the  plaintiff  held  and  enjoyed  the  property 
demised,  to  which  the  plaintiff  pleaded  non  tenuit  modo  h 
form&y  and  issue  was  joined  thereon ;  proof  that  the  plaintiff 
held  and  enjoyed  from  the  23d  of  December,  1801,  was  ad- 
judged sufficient  to  entitle  defendant  to  a  verdict  for  two  years^ 
rent. 

Riens  in  i<  r rear.— Riens  in  arrear,  or  no  rent  in  arrear,  may 
be  pleaded  in  bar  to  this  avowry ;  but  such  plea  ought  to 
Conclude  to  the  country ;  for  where  de  injuria  sua  propria 
absque  hoc  quod  redditus  fait  in  aretro  was  pleaded  to  a 
cognisance  for  rent  arrear ;  it  was  holden^  ill  on  special  de» 
murrer,  as  putting  the  defendant  to  an  unnecessary  replica** 
tion.  This  plea  admits  the  holding  to  be  as  stated  in  the 
avowry;  hence  if  the  avowry  state  that  the  plaintiff  iield  the 
premises  under  a  rent  reserved  quarterly^  under  the  issue 
riens  in  arrear,  the  plaintiff  will  not  be  permitted  to  shew  that 
he  held',  under  a  rent  reserved  half  yearly. 

A  general  plea  of  de  injuria  sua  propriA  absque  tali  causi 
to  an  avowry  or  a  cognisance  for  rent  arrear  will  be  bad\  oh 
special  demurrer;  for  this  general  plea  can  be  pleaded  only 
**  where  the  defendant's  plea  rests  merely  upon  matter  of 
excuse,  and  not  upon  any  matter  of  interest  or  authority, 
mediately  or  immediately  derived  from  the  plaintiff,  or  any 
commandment*.*' 

e  Forty  ▼.  Imber,  6  East,  4S<.  h  Jonet  ▼.  Kitclien,  1  Boi.  &  Pnl.  7^* 

/  Horn  ▼.  Lewis,  Salk.  569.  i  Crogate*scase,  8  Rep.  (»6»  b.  Doft.  pU 

g  Hill  ▼.  Wright.  8  Eip.  N.  P.  C.  670.        1 U,  1 IC. 
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.  rent»  the  takiug  of  the  distress  becomes  wrongful,  and  thi^ 
tenant  may  maintain  trespass  for  the  caption ;  but  if  the  dis^. 
tress  has  been  made,  ahd  before  impounding  the  arrears  and 
tendered,  .then  the  detainer  only  is  unlawful,  and  the  tenant 
must  bring  detinue; 

4.  Property^ 

The  defendant  may  plead  property  iii  himiselF,  in  bar  of 
Ihe  action',  and  this  plea  niay  conclude  with  a  prayer  for  a 
return  and  damages^. 

So  property  in  a  stranger  may  be  pleaded  in  bar**,  and  th^ 
conclusion  of  this  plea,  praying  a  return,  is  good^ 

So  it  is  a  gockl  plea  to  say,  that  the  picoperty  is  to  the 
{Plaintiff  and  to  a  stranger ;  and  where  there  are  two  plaintiiTai 
Ihat  the  property  is  to  one  df  them^ 

■ 

5*  Statutes  t 

m 

1 .   Of  Limitdtiofa^ 
9.  Of  Setoff. 

1.  Slat  of  Lmitations.^^By  stiat.  32  tt.  8.  c.  %  s.  S^ 
V  No  person  dball  make  any  avowry  or  cognisance  for  any 
rent,  suit,  or  service,  and  allege  any  seisin  of  any  rent,  &c» 
io  the  same  avowry  or  cognisance  in  the  possession  of  hid 
ancestor,  or  in  his  own  possession,  or  in  the  pjossession  of 
eny  bther,  whose  estate  he  shall  pretend  or  claim  to  haiF^ 
^ibove  fifty  years  next  beft)re  making  the  avowry  or  cog^ 
nisanoe*" 

This  statute  extends  to  such  cases  onlyj*,  where  the  avow« 
smt  was  compelled  to  allege  a  seisin  by  force  of  some  ancient 
statute  of  limitlations,  and  consequently  it  does  not  render  aU 
^legation  of  seisin  within  the  limited  time  necessair  in  those 
cases,  where  seisin  was  not  required  to  be  alleged  before  thd 
statute,  as  in  the  case  of  a  reservation  or  grant  of  a  rent^ 
Where  the  title  is  founded  on  the  deed. 


k  9  Imt.  167-  o  Parker  V.  Mellor,  JLord  Raym.  31. 

I  Wildman  ▼.  Nortott,  1  VeDtr.  949.  and  Carth.  39s. 
tn  PresmTe  v.  Saunden,  1  Salk.  5.  p  ]  Iniftt.  145.  b. 

II  Butctter  t.  I^ortcr^  Cattb.  943.  <]  Fost^r'a  case^  8  Rep.  64.  Ii« 
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Fealty,,  homage,  and  such  casual  services,  are  not  within 

this  statute'. 

By  Stat.  21  Jac.  i.  c,  16.  s.  3.  gictions  of  replevin 'shall  be 
commenced  and  sued  within  six  years  aflter  the  cause  of  ac- 
tion. Hence  actio  non  accrevit  infra  sex  annos  is  a  good  plea 
in  bar  in  replevin. 

2.  Set-^ff. — Avowry  for  rent  arrear  [p/ea,  riens  in  arrear] 
and  issue  thereon*  Plaintiif  had  given  a  notice  of  set-off*, 
and  offered  to  support  it  by  evidence  at  the  trial ;  but  Deni- 
son,  J.  rejected  it  The  court  of  C  B.  were  of  opinion,  that 
the  evidence  was  properly  rejected,  observing,  that  this  case 
was  neither  within  the  letter  nor  the  intention  of  the  statute. 
The  issue  was  special,  and  not  general.  It  was  not  an  action 
upon  a  personal  contract.  The  rent  savoured  of  the  realty, 
and  the  remedy  was  by  distress ;  replevin,  they  added,  was 
a  mixed  action.  The  judgment,  if  for  the  avowant,  must 
be  for  a  return  of  the  cattle.  To  take  the  benefit  of  tlie 
statute^  plaintiff  and  defendant  must  plead  properly.  In 
debt  on  bond,  defendant  cannot  set  off  under  non  estjactum 
or  solvit  ad  diem,  but  must  plead  specially.  Perhaps  by 
way  of  special  plea  to  the  avowry,  plaintiff  might  have 
pleaded  a  mutual  debt  of  more  than  the  rent.  There  could 
not  have  been  a  set-off  by  defendants  under  non  cepit,  nor 
could  there  be  for  plaintiff  under  riens  in  arrear. 

To  an  avowry  for  rent  arrear",  the  tenant  pleaded  that  a 
certain  sum  (equal  in  amount  to  the  rent  arrear)  was  due 
for  ground  rent  from  the  avowant  to  the  original  landlord ; 
that  payment  of  that  sum  was  demanded  of  the  avowant, 
who  retused  to  pay  the  same,  whereupon  the  original  land- 
lord demanded  payment  of  the  tenant,  and  threatened  to 
distrain,  and  that  tenant,  in  order  to  avoid  a  distress,  paid 
the  ground  rent :  on  demurrer,  the  plea  was  holden  to  be 
good ;  Buller,  J.  observing,  that  there  was  a  difference  be- 
tween a  payment  and  a  set-off;  the  former  might  be  pleaded 
to  an  avowry,  though  the  latter  could  not.  So  the  tenant 
may  plead*  payment  of  an  annuity  secured  out  of  the  lauds 
demised  previously  to  the  demise  to  him,  for  the  arrears  of 
which  the  grantee  had  threatened  to  distrain. 

r  Bennet  t.  Kin^,  3  LeT.  81  •  t  8  6.  9.  c.  99'  s.  19. 

g  Absalom  t.  Knijflit,  Barurs,  450. 4to.    u  Sapaford  ▼.  Fletcher,  4  T.  R.  511. 
eU.  Bull.  N.  P.  isi.  S.  C.  X  Taylor  ▼.  Zamiim,  9  Mank.  R.  set. 
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IX.  Of  the  Judgment: 

1.  For  the  Plaintiff. 

2.  For  the  Defendant. 

1.  For  the  Plaintiff. — As  by  the  nature  of  the  proceedings 
in  replevin  the  goods  distrained  are  delivered  by  the  sheriff 
to  the  plaintiff;  if  he  i-ecovers^  he  can  have  judgment  for 
damages  only. 

If  the  plaintiff  has  judgment  on  a  demurrer,  the  form  of 
entry  is,  "  that  the  plaintiff  do  recover  his  damages,  by  reason 
of  the  premises*,"  whereupon  a  writ  of  inquiry  is  awarded  to 
ascertain  the  damages,  and  on  return  of  the  inquisition,  final 
judgment  is  entered  for  the  damages  found  by  the  inquisition, 
and  costs  de  incremento. 

If  the  plaintiff  obtains  a  verdict^,  then  the  jury  on  that 
Terdict  ascertains  the  damages  and  costs,  and  the  judgment  is, 
"  that  the  plaintiff  do  recover  a^inst  the  defendant  the  da- 
mages assessed  by  the  jurors,  and  costs  de  incremento.*' 

2.  For  the  Defendant.^^At  the  common  law,  when  the 
merits  of  a  suit  in  replevin  were  decided  by  a  verdict  for  the- 
defendant,  or  judgment  for  him  on  demurrer,  or  confession 
by  the  plaintiff,  the  judgment  for  the  defendant  awarded  hin> 
a  return  of  the  distress  irreplevisable.  A  different  rule  ob- 
tained in  the  case  of  a  nonsuit,  for  in  that  case  the  defendant 
was  not  entitled  to  this  judgment  To  remedy  the  inconve- 
nience which  proceeded  from  the  plaintiff,  in  the  case  of  non- 
suits, having  several  replevins  for  one  and  the  same  cause, 
it  was  enacted,  by  stat.  13  Edw.  1.  c.  a.  that  as  soon  as  the 
return  of  the  beasts  should  be  adjudged  to  the  distrainor,  the 
sheriff  should  be  commanded  by  a  judicial  writ  to  return 
the  beasts  to  the  distrainor,  in  which  writ  Is  to  be  inserted 
a  direction  to  the  sheriff  not  to  deliver  the  beasts  witbout 
a  writ  making  mention  of  the  judgment  given  by  the  jus^ 
iices  (29). 

X  2d  Book  of  Jad]pn.  3oa.  y  sd  Book  of  Judm.  303. 


(29)  It  appears  from  the  words  printed  in  italics^  and  those 
which  follow  them  in  the  statute,  viz.  **  quod  fieri  non  poterit  niii 
per  breve  quod  exeat  de  roiuiis  justic^  coram  quibu^  dedticia  fuerit 
loquela^^  that  the  provisions  of  this  statute  are  confined  to  those 
cases  where  the  cause  has  been  removed  into  the  superior  courts 
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By  ibis  statute,  if  the  plaintiff  in  replevin  be  once  nonsuit, 
he  cannot  have  a  new  replevin,  but  must  sue  out  a  writ 
according  to  the  directions  of  the  statute:  The  writ  is  termed 
f.  writ  of  second  deliverance.  It  is  a  judicial  writ,  issuing 
out  of  the  court  of  record  in  which  the  nonsuit  was  haci 
(30). 

The  writ  of  second  deliverance'  is  a  supersedeas  in  law 
po  the  sheriff  to  forbear  to  execute  the  writ  de  retorno  ha- 
hendo  (31)  obtained  on  the  nonsuit  of  the  plaintiff^  if  delivered 
to  the  sheriff  before  return  is  made. 

If  upon  the  writ  of  second  deliverance,  the  party  replevyi 
ing  makes  default  a  second  time  for  any  other  cause,  the  sta- 
tute has  provided,  that  the  distress  shall  remain  irreplevisable 
for  ever. 

In  the  pase  of  a  di^treas  for  rent  arrear,  the  statute  17  Car. 
%  c.  7.  ha^  prescril>ed  to  the  defendant  a  mode  of  proceeding 
in  the  four  following  cases : 

L  If  the  plaintiff  shafl  be  nonsuit,  before  issue  joined,  in 
liny  suit  of  replevin  by  plaint  or  writ  lawfully  removed  : 

The  defendant  must  make  a  suggestion  in  nature  of  an 
avowry  or  cognisance  for  the  rent  arrear^  whereupon  the 
court,  upon  prayer  of  the  defendant,  will  awud  a  writ  of 
inquiry  touching  the  9um  in  arrear  at  the  time  of  the  dis^ 
tress,  and  the  yalue  of  the  distress.  On  the  return  of  th^ 
inquisition,  the  defendant  will  have  judgment  to  recover 
the  rent  arrear,  if  the  distress  amounts  to  the  value  of  it } 
if  not,  then  to  recover  the  yalue  of  the  distress^  with  ful^ 
costs  (32). 

* 

X  8  Inst.  341. 


and  the  plaintiff  has  been  nonsuited  there.  If  this  be  the  true  con'< 
Struction,  it  will  follow,  that  so  long  as  the  cause  remains,  in  the 
county  court,  the  plaintiff  may  replevy  the  distress  after  non* 
svLit  there,  and  return  made  in  iyifinitumf  as  he  might  before  this 
statute. 

(30)  See  the  form  of  this  writ,  Gilb.  Repl.  Cap.  II.  S.  VIL  4. 

(31)  But  not  to  the  writ  of  inquiry  of  damages  on  stat.  31  H.  8. 
c.  19.  Salk.  95.  or  on  stat.  17  Car.  2.  c.  7.  Ventr.  64. 2  Wils.  117* 

(32)  For  the  form  of  prayer^  writ  of  inquiry,  and  judgment, 
where  the  distress  amounts  to  the  value  of  the  rent,  see  L.illy's 
Entries,  3d  edition,  1756,  p.  610.  For  the  form  of  the  iudgmeiit 
where  the  distress  is  of  less  value  than  the  rent,  see  Tidd^s  JPracti* 
cal  Forms,  1st  ed«  p.  293*    If  the  plaintiff  be  nooprMsed  after  de^ 
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II.  If  the  plaintiff  shall  be  nonsuit,  after  cognisance  or 
avowiy  made,  and  issue  joined: 

In  this  case  the  jurors  that  are  impanelled  to  inquire  of 
«uch  issue,  shall,  at  the  prayer  of  tne  defendant,  inquire 
concerning  the  sum  of  the  arrears  and  the  value  of  the 
distress,  and  thereupon  the  defendant  is  entitled  to  the  same 
judgment  as  in  case  L 

III.  If,  after  cognisance  or  avowry  made,  and  issue  joined^ 
the  verdict  shall  be  given  against  the  plaintiff: 

As  in  the  last  case,  the  jurors  that  are  impanelled  to  in*' 
quire  of  such  issue  shall,  at  the  prayer  of  the  defendant,  in- 

auire  concerning  the  sum  of  the  arrears,  and  the  value  of  the 
istress  (33),  and  thereupon  the  defendant  is  entitled  to  th^ 
same  judgment  at  in  case  I. 


fendant  has  avowed,  for  want  of  a  plea  in  bar,  it  seems  unnecessary 
to  add  a  suggestion,  the  cause  of  the  distress  bein^^  sufficiently  as* 
certained  by  the  avowrj'.  See  the  form  of  the  wnt  of  inquiry  in 
this  case,  in  Tidd*s  Prac.  Forms,  1st  ed.  p.  ]63,  1 64. 

(33)  It  must  be  observed,  that  if  the  jurors  give  a  defective  ver- 
dict, e.  g.  if  they  find  the  value  of  the  distress,  but  omit  to  find  the 
sum  of  the  arrears,  this  omissioa  cannot  be  supplied  by  a  writ  of 
inquiry  ;  because  the  statute  directs  that  the- jurors,  who  are  im- 
panelled to  try  the  issue,  shall  inquire  concerning  the  sum  of  the 
arrears.  Sheape  v.  Culpepper,  1  Lev.  255.  The  case  of  Sheape 
V.  Culpepper  was  recognised  by  Lord  Hardwicke,  C.  J.,  in  R.  v« 
Kynaston,  B.  R.  T.  10  G.  2.  MS.  where  it  was  holden,  that  die 
court  could  not  supply  a  defective  verdict,  where  several  traverses 
had  been  taken  on  a  return  to  a  mandamus,  under  the  statute 
0  Ann.  c.  20.  and  the  jury  liad  omitted  to  find  damages  and  costs 
for  the  plaintiff.  See  also  Ca.  Temp.  Hardw.  297*  This  point  was 
again  moved  in  Freeman  v.  Lady  Archer,  2  Bl.  763.;  and  Gould,  J., 
then  expressed  a  doubt,  whether  a  writ  of  inquiry  could  be  granted 
to  supply  a  defective  verdict  for  the  defendant  in  the  case  of  an 
avowry  for  rent  arrear.  It  appears  clearly,  from  the  case  of  Sheape 
V.  Culpepper,  that  it  cannot.  And  in  a  more  recent  case,  where 
the  jury  found  a  verdict  for  the  avowant,  and  damages  to  the 
amount  of  the  rent  claimed  in  the  avowry,  but  did  not  find  either 
the  amount  of  the  rent  in  arrear,  or  the  value  of  the  distress,  and 
jadgpnent  was  entered  for  the  damages  assessed;  it  was  holden, 
that  this  judgment  was  erroneous,  and  could  not  be  amended  into 
a  judgment  under  the  statute,  because  the  neglect  of  such  inquiry 
by  the  jury  could  not  be  m  any  manner  supplied*,  Rees  v.  Mor- 
gan^  3  T.  IL349t     In  cases  .where  the  court  is  not  restrained  by 

*  Bat  Ibe  coart  in  this  case  permitted  the  defendant  to  amend  bis  judgment 

by  catering  a  common  law  judgment. 
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IV.  If  judgment  be  given  upon  demurrer  for  the  avowant 
or  person  making  the  cognisance : 

In  this  case  the  cpurt,  at  the  prayer  of  the  defendant,  will 
award  a  writ  to  inquire  of  the  value  of  the  distress  (34),  and 
upon  return  thereof  the  like  judgment  shall  be  given  as  in 
case  T.,  that  is  to  say,  to  recover  the  rent  alleged  to  be  in  ar- 
rear  in  the  avowry  or  cognisance,  if  the  distress  shall  amount 
to  the  value  of  it ;  if  not,  then  to  recover  the  value  of  the 
distress,  with  full  costs  {35). 

That  there  may  not  be  any  failure  of  justice,  the  fourth  and 
last  section  of  the  statute  directs,  that  in  all  the  preceding 


the  express  words  of  the  stat.  17  Car.  2.  c.  7.  s.  9.  (which  relates  to 
reat  arrear  only)  an  inquiry  mav  be  granted  to  supply  omissions  on 
the  part  of  the  jury  at  the  trial  of  the  replevin.  Hence,  where  the 
defendant  avowed,  as  overseer  of  the  -poor,  for  a  distress  for  a  rate 
under  stat.  43  Eliz.  c.  2.  and  at  the  trial  the  plaintiff  was  nonsait, 
and  the  jury  was  discharged  without  auy  inquiry  of  the  treble  da* 
mages  given  b^*  the  19th  section  of  that  statute  to  defendants  in 
case  of  a  nonsuit  after  appearance;  an  application  was  made  to  the 
court  that  the  avowants  might  have  a  writ  of  inquiry  awarded  to 
supply  this  defect)  which  application,  after  much  debate,  was 
granted.  Herbert  v.  Walters,  Ld.  Raym.  59.  Salk.  ^^05.  Carth. 
362.  S.  C. 

A  similar  application  was  made  in  the  case  of  Valentine  v.  Faw- 
cett,  5  Str.  1021.  Ca.  Temp.  Hardw.  1 38.  where  a  verdict  had  been 
given  for  the  defendant,  who  had  avowed  under  the  same  statute 
43  Eliz.  c.  2.  Lord  Hardwicke,  C.  J.,  (with  whom  the  rest  of  the 
court  concurred)  was  of  opinion,  that  a  writ  of  inquiry  ought  to  be 
granted,  upon  the  ground,  that  the  words  of  thi^  section  of  the  sta* 
tute  were  sufficient  to  take  in  this  case,  viz.  **  that  defendant  shall 
recover  treble  damages,  to  be  assessed  by  the  same  jury,  or  writ  to 
inquire  of  the  damat^es^  as  the  same  shall  require."  The  case  of 
Valentine  v.  Fawcett  was  recognised  in  Dewell  v.  Marshall,  <z  BL 
R.  931.  and  3  Wils.  442.  in  which  the  court  awarded  a  supple- 
mental writ  of  inquiry,  after  verdict  found  for  the  defendant,  who 
had  avowed  under  the  statute  43  Eliz.  c.  9. 

(34)  The  amount  of  the  rent  alleged  to  be  due  in  the  avowry  or 
cognisance  being  admitted  by  the  demurrer,  it  is  not  necessary  in 
this  case,  as  it  is  in  the  three  preceding  cases,  that  the  inquiry  should 
extend  to  the  amount  of  the  rent  in  ari^r. 

(35)  See  the  form  of  a  judgment  on  demurrer  for  an  avowant, 
prayer  of  writ  of  inquiry,  award  thereof,  writ,  return  of  the  value 
of  the  distress,  amounting  to  less  than  the  rent  alleged  to  be  due^ 
nod  final  judgment  thereupon,  in  Mounson  v«  Redshaw,  1  Saund* 
195. 
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cases  where  the  value  of  the  cattle  (36)  difitrained  shall  not  be 
found  to  the  full  value  of  the  arrears,  the  party  to  whom  such 
arrears  are  due,  his  executors  or  administratorsy  may,  from 
time  to  time,  distrain  again  for  the  residue. 

It  is  worthy  of  remark,  that  this  statute,  which  defines 
with  so  much  accuracy  the  mode  of  proceeding  to  be 
adopted  by  a  defendant,  who  succeeds  in  a  replevin  suit,  has 
not  superseded  the  judgment  at  common  law,  which  may  still 
be  entered,  if  the  defendant  shall  be  so  advised ;  for  the  sta- 
tute is  considered  as  giving  a  farther  remedy,  and  not  as  ex- 
tinguishing the  remedy  to  which  the  defendant  was  entitled 
at  common  law.  Under  this  view  of  the  statute,  it  has  been 
holdenS  that  an  avowant  may  enter  a  common-law  judgment, 
and  also  pray  a  writ  of  inquiry  under  the  statute.  It  ought, 
however,  to  be  observed,  that  the  remedy  provided  by  the 
statute  is  attended  with  this  advantage,  that  the  writ  of  in« 
quiiy  awarded  under  it  may  be  executed,  notwithstanding 
the  plaintiff  has  sued  out  a  writ  of  second  deliverance^ 
(37);  whereas  the  writ  of  second  deliverance,  if  delivered 
to  the  sheriff  before  return  made,  operates  as  a  supersedeas 
to  the  writ  of  retorno  habendo  issuing  on  the  common  law 
judgments 


1 

X.  Of  the  CostSi  and  herein  of  the  Costs  in  Error. 

,  1.  As  to  the  Plaintiff. — At  the  common  law,  the  plaintiff 
obtaining  judgment  in  replevin  was  not  entitled  to  costs'; 
but  now,  by  the  stat  of  Gloucester,  6  Ed.  1.  c,  1.  s.  2.  the 
plaintiff  is  entitled  to  costs  in  all  cases  where  he  was  entitled 
to  ddmafres  antecedentlv  to  the  statute  of  Gloucester;  of 
course,  therefore,  the  plaintiff  is  entitled  to  costs  in  re- 
plevin. 

s  Baker  r.  Lade,  Carth.  354.  c  9  Inst.  341.  St  S.  P.  per  Holt,  C.  J^ 

b  Cooper  ¥.  Sherbrook,  s  Wils.  ]  1 6.  in  Prat  v.  Rntleta,  iq  Mod.  547. 

d  Tidd'aPr.863.ed.3d. 


(36)  The  preceding  clauses  of  this  statute  mention  goods  and 
cattle  distrained,  but  this  speaks  of  cattle  only.  The  omission  of 
the  word  *'  goods"  in  this  clause  appears  to  be  casual. 

-  (37)  The  same  rule  holds  with  respect  to  the  writ  of  inquiry  of 
damages  under  the  ^1  H.  8.  c.  ]9-  which  may  be  executed  after  a 
writ  of  second  deliverance  hag  been  served*  Pratt  v.  Rutledge, 
Salk.  d5. 
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2.  As  to  the  Defendant — At  the  common  law,  if  an  arowiy, 
or  co^isance,  or  justification,  was  found  for  the  defendant 
in  replevin,  or  if  the  plaintiff  was  otherwise  barred,  the  de- 
fendant was  not  entitled  to  costs ;  but  now,  by  staL  7  H.  8. 
c.  4.  8.  3.,  "  persons  making  avowry,  cognisance,  or  justi- 
fication in  replevin,  or  second  deliverance  for  any  re«l,  cus" 
torn,  or  sertice^  if  their  avowry,  &c.  be  found  for  them,  or  if 
the  plaintiff  be  otherwise  barred,  shall  recover  their  damages 
or  costs,  as  the  plaintiff  should  have  done  if  he  bad  re* 
covered." 

And  by  stat  21  H.  8.  c.  ip.  (which  permits  ayowries,  &c. 
in  replevin  and  second  deliverance  to  be  made  by  the  lord,  &c. 
alleging  the  land  to  be  holden  of  him  without  naming  the 
tenant,)  damages  and  costs  are  given  to  defendants  in  replevin, 
not  only  in  the  cases  provided  for  by  the  preceding  stat  of 
7  H.  8.  c.  4.,  but  also  in  the  cases  of  avowries,  &c.  for  dam^ 
feasjant,  or  for  other  rents,  if  such  avowries,  &c.  be  found  for 
them,  or  if  the  plaintiff  be  otherwise  barred. 

Upon  a  distress  for  an  heriot,  the  defendant  will  be  entitled 
to  costs,  but  not  upon  a  distress  for  an  amerciament,  because 
the  statute  extends  only  to  customs  and  services*. 

A  replevin  is  not  within  the  meaning  of  the  statute  8  &  9 
W.  3.  c.  11.  s.  l'.  which  gives  costs  to  persons  who  are  im- 
properly made  defendants  in  actions  or  plaints  of  trespass, 
assault,  false  imprisonment,  or  ejeciiojirnut. 

Costs  in  Error. — By  stat  3  H.  7.  c  10.,  reciting  that  writs 
of  error  were  often  brought  for  delay,  if  is  enacted,  "  That 
if  any  defendant  or  tenant^  against  whom  judgment  is  given, 
sue  any  writ  of  error  to  reverse  it,  in  delay  of  execution,  if 
judgment  be  affirmed,  &c.,  the  person  against  whom  the  writ 
of  error  is  sued  shall  recover  his  costs  and  damages  for  the 
delay  and  vexation." 

This  statute  applies  only  to  cases  where  the  judgment 
below  is  for  the  plaintiff;  and  subsequent  statutes,  viz.  3  Jac* 
1.  c.  8.  and  16  &  17  Car.  2.  c.  8.,  have  not  extended  the  de« 
scription  of  persons  to  whom  relief  was  meant  to  be  given  by 
the  stat  3  H.  7.  c.  10. 

Hence,  where  in  replevin  in  C.  B.»,  the  defendant  made 
cognisance  for  rent  in  arrear,  and  had  a  verdict  and  judgment 
pursuant  to  the  stat  17  Car.  2.  c.  7.,  which  judgment  was 
affirmed  in  B.  R.  on  a  writ  of  error  brought  by  the  plaintiff. 
On  application  to  the  court  of  B.  R.,  that  the  defendant  in 

e  Porter  ▼.  Gray,  Cro.  Eliz.  300.  g  Goldini;  v,  Dias,  10  Cait,  t* 

f  iDgle  V.  Wordbwordi,  3  Buir.  128'>. 
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^rror  might  be  allowed  interest  on  the  sum  recovered  by  the 
judgment  below,  by  force  of  the  stat  3  H.  7.  c.  10,,  the 
court  refused  to  grant  relief,  obsenring,  that  the  case  of 
Cone  V.  Bowles,  4  Mod.  7,  8.,  had  settled  the  question,  that 
an  avowant  in  replevin,  for  whom  judgment  below  was  given, 
which  was  afterwards  affirmed  in  error  was  not  within  the 
statute. 

By  Stat  8  &  9  W.  3.  c.  11.  s.  2.,  "  Costs  in  error  are  given 
le  defendant,  where  the  judgment  below  is  for  him  and 
is  affirmed  on  error." 

This  statute  applies  only  to  those  cases*  where  judgment  is 
given  on  demurrer  for  defendants  below;  consequently,  where 
an  avowant  in  replevin  for  rent  arrear  had  a  verdict  and  judg<P 
ment  below,  which  judgment  was  afterwards  affirm^  oa 
fsrror ;  it  was  bolden,  that  such  defendant  was  not  entitled  ti 
l^is  costs  under  the  preceding  statute. 

k  Goldioi^  ▼.  Dies,  lO  East,  4. 


jbo  the 
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RESCOUS. 

1  HE  term  rescous,  as  far  as  relates  to  the  subjbct  of  this 
chapter  (1),  means  the  setting  at  liberty,  against  law,  a  per- 
son arrested  by  process  or  course  of  law\ 

To  recover  a  compensation  for  this  injury  the  plaintiff  may 
bring  an  action  of  rescous,  or  an  action  on  the  case,  against 
the  party  guilty  of  the  rescous.  The  action  of  rescous  having 
fallen  into  disuse,  the  usual  mode  of  proceeding  is  by  an  ac* 
tion  on  the  case,  to  support  which,  it  is  necessary  for  the 
plaintiff  to  prove, 

1.  The  original  cause  of  action. 

2.- The  writ  and  warrant,  by  the  production  of  copies  of 
them,  sworn  to  be  true  copies  by  a  witness  who  has  com- 
pared  and  examined  them  with  the  originals. 

3.  The  manner  of  the  arrest,  in  order  that  it  may  appear  to 
the  court  whether  the  arrest  was  legal  or  not;  for  without  a 
legal  arrest  there  cannot  be  a  rescue.  ' 

Mere  wc^ds  only,  as  if  the  officer  says  to  a  defendant, 
''  that  he  has  a  warrant  against  him,  and  that  he  arrests 
him,*' will  not  constitute  an  arrest^,  if  the  defendant  after- 
wards escapes  from  the  officer;  but  if  the  defendant  ac- 
quiesces, and  goes  along  with  the  otticer,  this  will  be  consi- 
dered as  submitting  himself  to  the  process,  and  as  complete 
an  arrest  as  if  the  officer  had  touched  the  person  of  the  de- 
fendant*. 

An  officer  having  two  warrants  in  his  pocket  against  th6 
defendant**,  at  the  several  suits  of  A.  and  B.,  laid  his  hands 
on  the  defendant,  and  said  to  him,  "  I  arrest  you  by  virtue  of 
a  warrant  that  I  haye;"  but  he  did  not  shew  the  defendant 
the  warrant,  nor  had  it  in  his  hand^  nor  told  the  defendant 


a  1  Inst.  160.  b. 

b  Geanci'  7.  Sparks,  Salk.  7d. 


c  Homer  T.  Battyn,  B.R.H.  liGfO- 

2  Rull.K.P.6){. 
d  Hodges  V.  Marks,  Cro.  Jac.  485. 


(1)  For  rescous  of  distresses,  see  ante,  tit.  Distress,  sect.  VIII. 
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^t  whose  suit  he  arrested  him,  neither  did  the  defendant  de- 
mand to  secrthe  warrant,  or  to  be  informed  at  whose  suit  he 
was  arrested.'  It  was  holden,  Ist,  that  this  arrest,  without 
shewinj^  the  warrant,  and  without  mentioning  at  whose  suit 
the  defendant  wad  arrested,  was  legal,  and  that  it  was  not 
incumbent  on  the  officer  to  shew  the  warrant  to  th^  defend- 
ant, until  he  obeyed  and  demanded  it  ddly.  That  this  ar- 
rest was  legal,  although  the  officer  had  not  the  warrant  in  his 
hand,  and  although  he  bad  two  warrants  in  his  pocket  for  the 
defendant;  for,  being  under  the  bailifTs  arrest,  he  was  in 
custody  for  all  causes  for  which  the  sheriff  bad  made  his 
warrant  against  him,  although  the  sheriff  or  bailiff  did  not 
mention  any  specially. 

By  Stat  29  Car.  2.  c.  7.  s.  6.  "  No  person  upon  the  Lord's 
day  shall  serve  or  execute  any  writ,  process,  warrant,  order, 
judgment,  or  decree,  (except  in  cases  of  felony  or  breach  of 
the  peace)  but  the  service  of  every  such  writ,  &ic.  shall  ba 
void  to  all  intents  and  purposes." 

'  As  it  is  matter  of  public  policy  •,  that  proceedings  of  the 
nature  described  in  the  statute  should  not  be  executed  on  a 
Sunday,  the  regularity  or  irregularity  of  them  cannot  depend 
on  the  assent  of  the  party  afterwards  to  wave  an  objection  to 
such  proceedings,  because  they  are  in  themselves  absolutely 
void  by  the  statute* 

In  the  construction  of  this  statute',  it  has  been  holden,  that 
an  arrest  cannot  be  made  on  a  Sunday  for  non-payment  of  a 
penalty  by  a  defendant  who  has  been  convicted*  on  a  penal 
statute. 

The  statute  prohibits  original  arrests  only  on  Sundays, 

Hence  a  defendant,  who  wrongfully  escapes  from  the 
custody  of  the  law,  may  be  retaken  upon  a  Sunday,  on  fresh 
pursuit',  or  by  virtue  of  an  escape  warrant**,  which  is  in  the 
nature  of  fresh  pursuit,  for  it  is  not  original  process,  and  a 
commitment  upon  it  is  only  the  old  commitment  continued 
down. 

But  after  a  voluntary  escape,  defendant  cannot  be  retaken 
on  a  Sunday*. 

So  where  A.  was  arrested  at  the  suit  of  B.,  and  discharged, 
the  sheriif  not  knowing  that  there  was  also  a  detainer  in  his 
office  against  A.  at  the  suit  of  C.  and  on  the  Sunday  follow* 
ing  the  sheriff  arrested  A.  at  the  suit  of  C,  the  court  dis- 

c  Taylor  ▼.  Pbil1i|Hi,  3  East,  155.  h  Adjudged  in  Parker  ▼.  Moor,  Lord 

f  R.  ▼.  Myem,  i  T.  R.  265.  Raym.  1U2S.  %lk.  6^6  6  Mod.  95. 

f  Admitted  ia  Pttk«r  v.  Moor,  $atk.    i    F4*atlicr8tunehau2li    t.     Atkiunoo^ 
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charged  him  out  of  custody,  considerins;  the  arrest  on  ili^ 
Sunday^  either  as  an  original  taking,  which  was  prohibited  by 
the  statute,  or  as  a  retting  after  a  voluntary  escape,  which 
was  bad  under  the  authority  of  the  preceding  case^,  wheie 
the  distinction  between  a  voluntaiy  and  a  negligent  escape 
Was  recognised. 

A  person  mSLV  be  arrested  On  a  Sunday  on  an  attachment 
for  a  rescued  But  a  rule  nisi  for  an  attachment  for  non-pay^^ 
ment  of  a  sum  of  money,  pursuant  to  the  master's  allocatur, 
cannot  be  served  on  a  Sunday*. 

If  a  defendant^  after  an  arrest  on  mesne  process,  is  rescued 
(IS  he  is  conducting  to  gaol^  the  only  remedy  which  the  plain- 
tiff has,  is  by  an  action  against  the  rescuers,  since  the  sheriff 
is  excusable  by  reason  of  the  rescue ;  for  on  mesne  process 
the  sheriff  is  not  bound  to  take  the  posse  comitatus  with 
him,  and  therefore  upon  such  process  it  is  a  good  return 
to  return  the  rescous  (2).  In  an  action  against  the  she« 
riff  for  an  escape  on  mesne  process,  if  he  pleads  a  rescue^ 
it  is  not  incumoent  on  him  to  shew  that  the  rescue  was  re- 
turned^ 

4.  The  plaintiff  must  prove  the  damage  sustained  by  thd 
rescue,  viz.  the  loss  of  the  debt  by  reason  of  the  escape  of  tb« 
defendant  (3). 


k  AtkidBon  t.  JameiOB,  5  T.  R.  95. 

I  WineB,4S9* 

n  MMUbam  ▼.  Smith,  s  T.  R.  86. 


n  May  ▼.  Proby,  Cra.  Jiic.  419: 
o  Goi^et  ▼.  Gor«,  9  I^cr.  46. 


{2)  If  the  party  is  once  within  the  walls  of  the  prison  *,  thpngti 
the  custody  is  oa  mesne  process  only,  yet  a  rescue  thence  by  aoT 
persons  (except  the  king's  enemies f)  will  not  excuse  the  sheriff. 
So  on  writs  of  execution  the  sheriff  cannot  return  a  rescue :  for  the 
law  supposes  that  the  sheriff  is  attended  with  his^ posse  comitatus;^ 
So  if  the  defendant  is  brought  out  of  prison  af^er  judgment,  and 
before  any  charge  in  execution,  on  a  habeas  corpus,  and  is  rescued 
4>n  the  way  to  the  judge's  chambers,  the  sheriff  will  be  answerablf 
in  an  action  for  an  escape;  for  it  is  his  duty,  and  so  he  is  directed 
by  the  writ  to  provide  for  the  sure  and  safe  conduct  of  the  party  §• 

(3)  With  respect  to  damages.  Holt,  C*  Jm  in  Wilson  v.  Garyi 
6  Mod.  211.  said,  that  the  offenders  were  not  entitled'  to  any  favour^ 
because  they  were  guilty  of  a  violence  against  the  process  of  the  law, 
and  therefore  this  case  was  not  to  be  compared  to  the  case  of  a  ae* 
^ligent  escape. 


^2ru 


May  t.  Proby>  1  Roll.  Rep.  44 K  resolved  per  tot  car.  recognised  in  1  Stt* 


t  Per  Coke  in  liit  report  of  Southcotc^s  caie,  4  Co.  S4.  a. 
t  May  V.  IVoby,  i  Rol.  Rep.  44l.    Resolved  per  tot*  cnn 
^  CroniptoB  V.  Wsrd,  Str.  429. 
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SHIPPING. 


I.  Of  the  Ship'Registry  Staiules. 

11.  0/  Seamens*  Wages,  and  the  several  Statutes 
relating  thereto,  viz.  Stat.  2  G.  2.  c.  36.-^ 
31  G.  3.  c.  39.-37  G.  3.  c.  73.-8  G.  1. 


I.  Of  the  Ship^Registry  Statutes. 

All  merdliant-flhips  employed  upon  the  sea*,  whether  iit 
the  coasting-trade,  or  distant  voyages,  having  a  deck,  or  being 
of  the  burthen  of  Id  tons  and  upwards,  and  either  built  in 
Great  Britain  or  Ireland,  Guernsey,  or  the  Isle  of  Man,  or 
the  colonies,  plantations,  islands,  and  territories,  under  the 
dominion  of  his  Majesty,  in  Asia,  Africa,  or  America,  or 
taken  in  lawful  war  and  condemned  as  prize,  (with  the  ex«* 
eeption  of  vessels  not  exceeding  30  tons,  and  not  having  a 
whole  deck,  and  solely  employed  in  the  Newfoundland 
fishery,)  are  required  to  be  redstered  in  the  maniier,  and  ac«* 
cording  to  the  ibrm,  prescribed  by  stat.  26  6.  3.  c.  60.  And 
by  the  I7th  section  of  the  same  statute  it  is  enacted,  "  that 
when  the  property  in  any  vessel  belonging  to  any  of  his  Ma^, 
jesty's  subjects  snail  be  transferred  to  any  other  of  his  Ma- 
jesty's subjects,  in  whole  or  in  part,  the  certificate  of  the 
registry  of  such  vessel  shall  be  truly  and  accurately  recited, 
in  words  at  length,  in  the  bill  of  sale  thereof,  and  that 
otherwise  such  bill  of  sale  shall  be  void,  to  ail  intents  and 
purposes." 

The  words  of  this  section  are  general,  and  extend  to  all 
transfers  of  property  in  a  ship  to  British  subjects,  whether 
the  ship  be  in  port  or  at  sea. 

In  trover  for  a  ship^,  it  appeared  that  B.,  being  indebted  to 

a  Vessels  employed  in  inland  navifpi->    b  Rolleston  ▼.  Hibbcrt   and   othefa^ 
tiou  only**:'  not  within  these  sta-        3T;R.  406. 
ttttes.  La  oche  v.Wakeman^  Peake'i 
W.  F.  C.  140. 
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the  defendants  in  a  large  sum  of  money,  gave  them  his  pro- 
missory note,  payable  ni  three  months ;  and  by  way  of  secu- 
rity executed  to  them  a  bill  of  sale  of  the  ship  in  question 
(then  at  sea).  The  bill  of  sale  was  absolute  on  the  face  of  it, 
but  it  did  not  contain  a  recital  of  the  certificate  of  the  re- 
gistry, as  required  by  the  preceding  section.  At  the  time 
when  B.  executed  this  bill  of  sale,  he  deposited  it,  together 
with  the  grand  bill  of  sale,  with  the  defendants,  who  gave 
him  an  acknowledgment  in  writing,  promising  to  return  the 
sape  upon  payment  of  the  note.  Before  the  note  became 
due,  B.  committed  an  act  of  bankruptcy.  The  ship  arrived 
in  England  some  months  afterwards,  when  the  defendants 
took  possession  of  her.  It  was  holden,  1.  that  the  transac- 
tion could  not  be  considered  as  a  mere  deposit;  it  was  an 
absolute  bill  of  sale,  and  the  acknowledgment  signed  by  the 
defendants  only  gave  a  right  of  action  to  the  vendor  in  case 
the  bill  of  sale  was  not  returned,  but  did  not  affect  the  pro- 
ptrty  in  the  ship ;  and  although  the  ship  were  at  sea  at  the 
time  when  the  bill  of  sale  was  execute<i,  yet  the  statutes  ap- 
plied to  transfers  of  ships  at  sea,  and  consequently  the  requi- 
sitions of  the  act  not  having  been  complied  with,  the  bill  of 
sale  was  void  (1).  2.  That  the  defendants  had  not  any  lien 
on  the  ship;  for  although  as  against  the  bankrupt  they  might 
have  had  such  a  lien,  yet  by  means  of  the  bankruptcy  the 
rights  of  third  persons  had  intervened,  and  all  the  creditors 
of  the  bankrupt  had  an  equitable  lien  on  his  estate,  and  were 
entitled  to  an  equal  distribution,  and  where  two  equities 
concur,  the  legal  title  must  prevail 

truiy  and  accurately  J]  , 

A  mere  clerical  mistake  will  not  vitiate  the  bill  of  sale, 
where  the  certificate  is  in  effect  the  same  with  the  recital 
of  it,  and  the  error  is  apparent  on  th^  face  of  tlie  instru- 
ment^, but  a  substantial  variance  between  the  certificate 
of  registry  and  the  recital  thereof  in  the  bill  of  sale  will  be 
fatal< 

By  a  subsequent  stat  34  G.  3.  c.  68.  s.  14.  reciting,  that 

c  Rollestou  T.  Smith,  4  T.  R.  161.        d  Weaterdell  v.  Dale,  7  T.  R.  306. 


(i)  A  bill  was  afterwards  filed  by  the  defendants  in  the  Court  of 
ChanoerV)  against  the  assignees  of  the  bankrupt,  praying  to  have  a 
valid  bill  of  sale  executed  to  the  defendants ;  but  the  bill  was  dis- 
missed, on  the  ^ound  that  the  defendant  had  no  equitable  title 
under  the  defective  bill  of  sale.  3  Bro«  Ch*.C*  57  L  recojpiised  ia 
Camden  v.  Anderson,  $  T.  B.  70y. 
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4ipon  the. preceding  clause  doubts  had  arisen  vrhether  every 
transfer  of  property  was  required  to  be  made  by  an  instru- 
ment in  writing;  and  whether  contracts  for  the  transfer  might 
not  be  made  withoiit  such  an  instrument,  it  is  enacted,"  That 
no  transfer,  or  agreement  for  transfer,  of  property  in  any 
vessel,  shall  be  valid  for  any  purpose,  either  in  law  or  equity, 
unless  such  transfer^  &c.  shall  be  made  by  bill  of  sale,  or 
instrument  in  writins,  containing  such  recital  as  is  prescribed 
by  that  clause," 

The  17th  section  of  the  6tat.  25  0.  3.*  which  requires  the 
recital  of  the  certificate  of  the  registry  in  the  bill  of  sale,  does 
not  require  the  recital  of  the  indorsements  made  on  such  cer- 
tificate upon  every  successive  transfer;  but  by  the  very  terms 
of  the  Stat  34  G.  3.  c.  68.  s.  15.  the  contract  is  void,  unlesa 
such  indorsements  are  made. 

A  bill  of  sale  was  executed^  whereby  the  property  in  a 
ship  was  assigned  to  A.  B.,  in  trust  for  all  the  underwriters 
on  the  ship,  by  a  certain  policy,  in  proportion  to  their  re- 
spective payments,  without  naming  them.  It  was  contended, 
that  this  bill  of  sale  being  in  trust  for  un-named  persons,  did 
not  convey  the  legal  interest  in  the  ship  to  A.  B.,  inasmuch 
as  the  policy  of  the  register-laws  required  that  there  should 

♦  not  be  any  aistinction  between  legal  and  equitable  titles,  and 
consequently  a  person  could  not  te  the  legal  owner  of  a  ship, 
unless  he  was  beneficially  interested  therein,  and  his  name 

'  appeared  on  the'  documents  required  by  those  statutes.    But 

*  the  court  were  of  opinion,  that  supposing  the  bill  of  sale  to 
be  void,  it  was  at  most  void  only  as  to  the  objects  of  the 
trust,  and  so  that  the  execution  of  the  trust  could  not  be  en- 

.  forced  by  law ;  but  that  there  was  not  any  such  illegality  af- 
-  fecting  the  trustee  himself,  as  would  prevent  the  property 
from  vesting  in  him  in  the  first  instance. 

If  there  be  an  instrument  purporting  to  convey  the  ship  to 
a  lender,  for  securing  money,  the  instrument  doing  that  must 
pursue  all  the  requisites  of  the  register-acts^,  although  the 
ship  be  delivered  on  the  advance  of  the  money  ;  and  the  ship 
cannot  be  retained  until  payment  of  the  money.  These  sta- 
tutes do  not  prevent  a  person  having  a  lien  on  the  papers  de- 
posited with  him  of  aship  which  he  is  commissioned  to  sell**. 

Though  a  bill  of  sale  by  way  of  mortgage  maybe  void*, 
as  such,  for  not  reciting  the  certificate  of  registry,  yet  the 

•  c  Ciipadoce  v.  Codnor,  i  Bosi.  &  Pul.     pf  Wilson  v.  Heather,  5  Taunt.  645. 
443.  li   3!estner  V.  Atkins,  5  Taunt,  as i. 

f   Heath  V.  HubUard,  4  East,  110.  See     i    Keni&on  v.  Cole,  ti  East,  231. 
^  Abbott's  ieniaik«,  p.  bn.  ami  Cm liS 
▼  .  J^eiry,  6  Ves.  jun.  7;jy. 
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mortgagor  may  be  sued  on  a  collateral  covenaiit  for  the  pay- 
metit  of  the  money  contained  in  the  same  deed. 

The  further  regulations  prescribed  by  these  statutes  are 
as  follows: 

I.  When  the  sale,  or  agreement  for  sale,  of  one  or  more 
shares  in  a  ship,  after  registering,  takes  place  in  the  port  to 
ivhich  the  ship  belongs  (2) : 

Such  sale^,  &c.  must  be  acknowledged  by  an  indorse- 
ment (according  to  the  prescribed  form*)  on  the  certificate  of 
the  register,  before  two  witnesses,  expressive  of  the  place 
of  residence  of  the  persons  to  whom  the  property  is  trans- 
ferred; or  if  such  persons  are  resident  in  a  British  factory", 
out  of  the  king  s  dominions,  the  name  of  such  factory :  oj 
if  they  are  resident  in  a  foreign  town  or  city,  and  are  not 
members  of  a  British  factory,  the  name  of  such  town,  &c. 
and  of  the  house  or  partnership  in  Great  Britain  or  IrelamI, 
for  or  with  whom  they  are  agents  or  partners ;  and  a  copy  of 
this  indorsement  must  be  delivered  by  the  party  to  whom  the 
transfer  is  made,  or  his  agent",  to  the  registering  officer,  who 
is  required  to  cause  an  entry  thereof  to  be  indorsed  on  the 
affidavit,  on  which  the  original  certificate  of  registry  was  ob- 
tained, and  to  make  a  memorandum  of  the  same  in  the  book 
of  registiy,  and  give  notice  thereof  to  the  commissioners  of 
customs. 

II.  When  the  sale,  or  agreement  for  sale,  takes  place 
during  the  absence  of  the  snip  from  the  port  to  which  sh« 
belongs,  so  that  an  indorsement  on  the  certificate  cannot  be 
immediately  made"*: 

Such  sale,  &c.  must  be  made  by  bill  of  sale,  or  other  in- 
itrument  in  writing,  and  a  copy  of  the  same  (3)  is  to  bede- 

k  Slat.  7  &  8  W.  3.  c.  22.  s.  91.  n  34  G.  3*  c.  68.  ■.  15. 

1   34  G.  a.  C.  68.  S.  15.  O  34  G.  3.  c.  68.  B.  i6. 

m  26  G.  3.  e.6o.  8.  16. 


(2)  The  port  to  which  a  ship  belongs  is  ascertained  by  stat.  96 
G.  3.  c.  60. «.  5.  to  be,  that  '*  from  and  to  which  she  shall  usually 
trade,  or  being  a  new  ship,  shall  intend  to  trade,^  and  at  or  near 
which  the  lumband  or  acting  owner  usually  resides." 

(3)  "  The  legislature,  in  this  case,  considering  that  the  captain 
would  do  that  which  he  ought  to  do,  namely,  have  his  certificate  of 
registry  on  board  with  him,  substitutes  a  copy  of  the  bill  of  sale  in 
the  place  of  the  indorsement  on  the  certificate,  still  preserving  the 
other  regulations  ;  and  this  is  to  serve  till  within  ten  days  after  the 
return  of  the  ship  to  her  port,  wKen  the  indorsement  before  re- 
quired is  to  be  made,  and  the  other  acts  to  he  done  as  before  men* 
vio^ied,"    Per  Lawrence,  J,,  in  Hayton  y.  Jackson^  a  Easti  525^ 
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livered  to  the  proper  officer,  and  as  in  the  prececlin;^  case  an 
entry  thereof,  indorsed  on  the  affidavit,  a  memorandum  made 
in  the  book  of  registers,  and  notice  given  to  the  commis^ 
sioners  of  customs ;  and  within  ten  days  after  the  ship  returns 
to  the  port  to  which  she  belongs ^  an  indorsement  is  to  be  made 
and  signed  by  the  owners  or  their  agent,  and  a  copy  thereof 
delivered,  as  before-mentioned,  otherwise  the  bill  of  sale  shall 
be  void;  and  as  before,  an  entry  thereof  is  to  be  indorsed^ 
and  memorandum  made. 

The  object  of  these  regulations  is,  that  by  referring  to  the 
documents  at  the  custom-house,  persons  may  know  to  whom 
the  property  in  the  ship  belongs  at  any  time  (4) ;  and  it  is  to 
be  observed,  that  these  provisions  were  intended  to  embrace 
every  case  of  the  transfer  of  property  in  a  ship,  and  they 
apply  to  any  alteration  of  property  in  the  ship,  whether  the 
same  be  made  by  the  transfer  of  the  whole^  or  by  the  sale  of 
any  share  or  number  of  shares  therein,  amounting  to  less 
than  the  whole  interest  in  such  ship^  But  it  is  not  neces^ 
sary,  that  upon  a  transfer  of  a  share  in  a  vessel,  the  indorse^ 
ment  upon  the  certificate  should  express  the  share  to  be  all 
the  vendor's  interest  *J. 

A  bill  of  sale  was  executed  by  a  sole  owner  of  ^  vessel 
belonging  to  the  port  of  Sunderland^  to  a  vendee  residing  iii 
London,  at  the  time  when  the  vessel  was  in  the  port  of  Lon^- 
don ;  the  requisites  of  the  stat  7  &  8  W.  3.  c.  22.  s.  21.  only 
had  been  complied  with,  and  not  the  requisites  of  the  15th 
or  16th  sections  of  stat  34  G.  3«  It  was  holdeu,  that  the  bill 
of  sale  was  void ;  for  if  the  ship  were  not  so  absent^  &c.  as 
to  bring  her  within  the  16th  section,  then  the  requisites  of  the 
13th  section  ought  to  have  been  complied  with ;  and  Law-** 
rence,  J.  observed,  that  it  was  not  sufficient  for  the  vendee  to 
liave  complied  with  the  requisites  of  the  stat.  7  &  8  W.  2% 
c.  22.'  s.  21.  which  requires  a  register  de  novo  upon  any  trans- 
fer of  property  to  another  port;  because  such  transfer  might 
take  place  without  any  change  of  the  property  to  another, 
the  property  continuing  in  the  same  owner;  that  the  object 
of  the  legislature  there  was  to  provide  for  the  transfer  of  pro* 

p  Bioxaiu  V.  HubbaH,  5  Rust,  427.        ^  Haytou  v.  Jackson,  8  East,  511. 
q  Underwood  v.  Miller,   i  Tauut.  R. 

387' 

-■-■--      -  ■  ■  ■  

(4)  **  The  object  of  the  legislature,  in  requiring  the  several 
things  to  l>e  done  which  are  mentioned  in  the  15th  and  l6th  sec* 
tions  of  the  act,  was  to  enable  the  public  to  trace  IVoin  port  to  port 
to  whom  the  property  in  British  ships  belonged."  Per  Ur<»«e,  J. 9 
Hay  ton  v«  Jackson,  8  East,  ^^^2^ 
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perty  in  a  ship  from  one  port  of  registry  to  another;  but  it 
did  not  direct  the  mode  in  which  the  transfer  of  property 
from  one  y>erson  to  another,  in  another  port,  was  to  be  made ; 
that  direction  was  supplied  by  stat.  26  6eo.  3.  and  34  Geo,  3. 

The  16th  section  of  the  stat.  34  Geo.  3.  c.  68.  does  not  ex- 
tend to  the  case  of  a  ship,  which  having  been  registered  at 
one  port  is  sold,  while  at  sea,  to  a  purchaser  residing  at 
*anotner  port  in  this  kingdom.  In  such  case  a  registration  de 
novo  in  the  port  to  which  the  ship  is  transferred  by  the  pur- 
chaser on  her  return  is  sufficient'. 

III.  When  the  ship-owners  are  resident  inacountry  notunder 
the  king's  dominions  %  as  members  of  a  British  factory,  or 
are  agents  for,  or  partners  in,  a  house  or  partnership,  carnr- 
ing  on  trade  in  Great  Britain  or  Ireland,  at  the  time  when  the 
transfer  is  made,  so  that  the  preceding  requisites  cannot  be 
immediately  complied  with,  six  months  are  allowed  after  the 
transfer  for  complying  with  them;  but  it  is  required,  that 
within  ten  days  after  the  arrival  of  such  owners  or  their 
agents  in  this  kingdom,  if  the  ship  be  in  any  port  in  this 
kingdom,  if  not,  then  within  ten  days  after  such  ship  shall 
so  arrive,  an  indorsement  shall  be  made  by  the  owners  or 
their  agent,  and  a  copy  delivered  as  before-mentioned,  other- 
ivise  the  bill  of  sale  to  be  void,  and  an  entry  must  be  in- 
dorsed, and  memorandum  marie  as  before. 

Having  premised  that  one  of  the  great  objects  of  the  pre- 
ceding regulations  is  to  prevent  foreigners  from  being  con- 
cerned in  British  ships,  without  being  at  the  same  time  sub- 
ject to  the  disadvantages  attending  that  character,  I  shall  sub- 
join some  remarks  founded  on  the  judicial  determinations 
"which  have  been  made  on  this  subject 

1st,  It  is  to  be  observed,  that  the  preceding  requisition* 
consist  of  two  series  of  acts ;  one  to  be  performed  by  the  ira- 
mediate  parties  to  the  sale  or  transfer;  the  other  by  the  pub- 
lic officers;  and  it  has  been  holden",  that  although  the  pro- 
visions of  the  statutes  be  imperative  as  to  the  acts  required 
to  be  done  by  the  parties  themselves,^  yet  they  are  directory 
onl  V  as  to  the  acts  required  to  be  done  by  the  public  officers, 
and  consequently  an  omission  of  any  of  these  requisites,  on 
the  part  of  the  public  officers,  will  not  vacate  the  contract; 
e,  g.  the  delivery  of  a  copy  of  the  bill  of  sale  of  a  ship  at  sea. 
to  the  registering  officer  is  an  act  required  to  be  done  by  the 
party  to  whom  the  transfer  is  made;  if  this  act  be  omitted, 

■  Hnbbard  w.  Johnstone,    in    Error,    t  34G.3<c.  6S.  s.  17. 

£xch.  Cb^  five  judges  agaiutt  two.     u  HetiUi  v.   Hubbard,    4   East,  110. 
3  Taunt.  177.  I  Ratchford  v.  Meadows,  3  i^p*  N. 

P.  C.  69. 
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the  transfer  is  void  (5);  but  if  the  officer  neglect  to  indorse 
the  entry  of  the  transfer  on  the  oath  on  which  the  original  cer*r 
tificate  of  registry  was  obtained,  and  to  make  a  memorandum 
thereof  in  the  book  of  registry,  and  to  give  notice  of  the  same 
to  the  commissioners  in  London,  such  omission  on  tlie  part 
of  the  officer  will  not  vacate  the  contract*, 

2dly,  Where  there  is  not  any  time  limited  for  the  per- 
formance of  the  act  required  to  be  done  by  the  party,  (as 
e,  g.  under  the  I6th  section  of  stat  34  G.  3«  c.  68.  no  time  is 
limited  for  the  delivery  of  the  copy  of  the  bill  of  sale  by  the 
party  to  whom  the  transfer  is  made,  to  the  registering  ofbcer^^,) 
the  statute  is  to  be  construed  as  if  it  had  directed  that  the 
act  should  be  done  within  a  reasonable  time* 

3dly,  Although  the  bill  of  sale",  or  other  such  instrument, 
has  its  operation  from  the  time  when  the  requisites  imposed 
on  the  parties  to  the  sale  have  been  complied  with,  yet  no  re- 
lation will  be  allowed  to  hold  good,  so  as  to  make  the  con- 
veyance effectual  from  any  antecedent  time. 

In  an  action  of  trover  for  a  ship*,  brought  by  the  plaintiffs 
assignees  of  B.,  a  bankrupt,  against  the  defendant,  who 
claimed  two-third  parts  of  the  ship,  as  the  vendee  of  B.  be- 
fore his  bankruptcy ;  it  appeared  that  B.,  being  indebted  to 
the  defendant  in  more  than  the  value  of  his  share  of  the  ship, 
in  August,  1800,  made  a  bill  of  sale  thereof  to  the  de-' 
fendant,  and  sent  it  to  him,  but  the  defendant  declined  ac- 
cepting it  until  the  ]5th  of  Koveniber  following,  and  on  the 
16th  November,  B.  became  a  bankrupt.  On  the  5th  of  De- 
cember, and  not  before,  the  requisites  of  the  stat  34  G.  3. 
c.  6B.  s.  1<>,  in  respect  of  the  transfer  of  ships  not  in  port 
were  complied  with,  and  within  ten  days  after  the  return  of 
the  ship  to  port,  an  indorsement  was  regularly  made  on  the 
certificate  of  the  registry,  and  the  other  requisites  of  the  act 
complied  with.  It  was  holden,  that  the  bill  of  sale,  made  by 
the  bankrupt  to  the  defendant,  had  no  operation,  until  the 

X  Uuderwood  V.  Miller,  i  Taant.  R.  Moss  v.  Cbarnork,9Ea8t,  404.  The 

.'^s?.  same  point    was   aUo  adcniUed  in 

y  Palraer  v.  Moxon,  9  M.  &  S.  43.  Youn;  v.  Brander,  8  Eaat,  lo. 

z  Per  Lawrence,  J.  deliveriug  the  opi-  a  Moss  v.  Charnock,  3  East,  399.  But 

nion  of  Le  Blanc,  J.  and  himself,  in  see  2  M.  &  S.  SQ. 


(5)  The  purchaser  having  omittecl  to  deliver  the  copy  of  the  bill 
of  sale,  cannot  make  a  title  to  the  ship  per  Baltuiu,  by'getting  her 
registered  de  novo  in  another  port,  where  he  resided  at  the  time; 
for  whatever  may  amount  to  a  transfer  of  a  ship  to  another  port 
within  the  meaning  of  the  statutes,  in  no  case  can  such  transfer  b? 
jiiade  by  one  who  has  no  interest  in  the  ship.  Heath  v«  Hubbard, 
4  East^  1 10. 
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Xiequisites  of  the  statute  were  complied  with,  that  w,  not 
vntil  after  the  bankruptcy ;  that  it  was  contrary  to  the  policy 
of  the  register  acts  to  permit  the  conveyance  to  be  made  ef- 
fectual by  relation  from  any  antecedent  time,  and  conse- 
quently that  the  assignees  were  entitled  to  recover. 

4thly,  These  statutes  relate  to  transfers  made  by  the  act  of 
the  party  only*,  viz.  from  a  former  owner ^  to  a  new  owner  ; 
and  where  the  transfer  is  capable  of  being  effectuated  in  the 
ordinary  way,  by  the  mere  operation  of  an  instrument  of  as- 
signment from  the  one  party  to  the  other,  and  do  not  relate  to 
transfers  deriving  their  effect  by  peculiar  provision  or  opera- 
tion of  law,  as  assignments  by  commissioners  of  bankrupt  to 
assignees  under  the  bankrupt  laws  do ;  or  titles  passing  \x>^ 
executors  or  administrators  in  case  of  death.  In  these  cases 
a  title  may  be  transmitted  without  any  of  the  fbrms  required 
by  the  statutes;  and  as  a  title  may  be  transmitted  without 
these  forms  in  the  case  of  a  bankruptcy  generally,  it  may  be 
so  done  in  a  case  falling  within  the  scope  and  object  of  the 
Stat  21  Jac.  J.  c.  19\ 

Trover  for  ship*^.  B.  being  the  registered  owner,  executed 
a  bill  of  sale  of  tne  ship  to  S.  as  a  security  for  advances  which 
had  been  made  by  S.  to  B.  At  the  time  of  the  execution  of 
the  bill  of  sale  the  ship  was  at  sea ;  she  returned  the  latter 
end  of  the  year  1811.  S.  did  not  take  possession;  but  in  May 
1812,  the  ship  was  registered  in  the  name  of  S.  Notwith- 
standing this  alteration,  the  ship  continued  under  the  orders  of 
B.,  who  fitted  her  out  for  the  whale  fishery,  appointed  the 
captain,  and  exercised  all  the  ordinary  acts  of  ownership* 
S.  became  a  bankrupt;  the  ship  returned,  and  shortly  afler 
B.  became  a  bankrupt,  The  question  was,  whether  B.  was 
the  ostensible  owner  under  the  stat.  21  Jac.  c.  19.  s.  11.  so  as 
to  give  his  assignees  a  claim  to  the  ship;  the  court  were  of 
opinion,  that  B.  was  the  ostensible  owner. 

Lastly,  It  will  be  observed,  that  the  register  is  directed  to 
be  kept  not  for  the  sake  of  the  persons  making,  or  the  persons 
accepting  the  transfer;  but  for  purposes  of  public  policy ; 
hence,  to  charge  a  person  as  owner  of  a  ship,  it  is  not  suf-^ 
ficient  merely  to  produce  the  register;  for  that  cannot  be 
made  evidence,  even  prima  facie^  unless  the  person  intended 
to  be  charged  is  connected  with  the  entry,  and  it  is  shewn 
that  every  thing  has  been  done  by  his  authority*  or  adoption. 

It  remains  only  to  mention  the  cases  in  which  the  statutes 

b  Bloxam  v.  Hnbbard,  5  Ea^t,  429.         e  Frazer  ▼.  HopkiiiK,  S  Camp.  N.  P. 
9  Robinson  y.  AIacdguuilI>  B.  R.  Trio.        C.  170  and  8  Taunt.  5.  S.C.  Tinltk*' 
.•^6  G.  3.  ▼.  Walpole,  U  East,  226. 
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require  or  permit  the  officers  to  make  a  registry  de  novo,  and 
these  are  as  follows^ : 

First y  where  the  old  certificate  has  been  lost  or  mislaid «; 
Mly,  where  the  certificate  is  wilfully  detained  by  the  mas- 
ter' ;  3dly,  where,  after  a  transfer  of  part  of  the  property  in 
the  same  port,  the  owners  of  the  part  not  transferred  desire 
a  new  register* ;  4thly,  where  the  ship  is  altered  in  form  or 
burthen^;  and  5th  ly,  upon  any  transfer  of  property  to  ano- 
ther port'.  The  statute  of  King  William  also  required  a  new 
register  in  case  of  a  change  of  the  ship's  name"*,  but  this 
change  is  now  altogether  prohibited". 


II.  Of  Seamen^s  Wages^  avd  (he  several  Statutes  re^ 
latitig  thereto^  viz.  Stat.  2  G.  2.  c.  36.-^ 
,31  G.  3.  c.  39.-37  G.  3.  c.  73.-8  G.  1.  c.  24. 

The  legislature,  ip  its  wisdom,  has  thought  fit  to  make  se- 
veral provisions  relating  to  seamen  employed  in  merchant 
ships,  for  the  better  securing  the  wages  ol  the  seamen,  and  to 
guard  against  desertion. 

Seamen  employed  in  merchant  ships  are  usually  hired  at 
IT  certain  sum,  either  by  the  month  or  for  the  voyage  ^ 

By  Stat.  2  G.  2.  c.  36.  (entitled  an  act  for  the  better  regu- 
lation of  seamen  in  the  merchant  service,  and  made  perpe- 
tual, and  extended  to  all  his  Majesty's  colonies  in  America, 
by  Stat.  2  G.  3.  c.  3i.)  mastere  of  ships,  bound  to  parts  beyond 
the  seas,  are  prohibited  from  carrying  any  seamen  or  mariners 
(except  their  apprentices)  to  sea  upon  any  voyage  to  parts  be- 
yond the  seas,  without  first  agreeing  with  them  for  their 
wages;  and  this  agreement  must,  1st,  be  in  writing  (6); 
2dly,  it  must  declare  the  wages  (7)  which  each  mariner  is  to 

f  AbboU,  ed.  3d.  60.  1    7  &  3  W.  3.  c.  2Q»  8.  Si . 

g  26  C«.  3.  c.  Go.  A.  ^3.  in  lb. 

b  98  G.  3.  c.  34.  H.  14.  34  G.  3.  c  Gs.       u  sG  G  3.  c.  60.  8.  19.    See  nho  fitat. 

8.  19.  34  G.  3  c.  G8.  8.  22.  which  cppcars 

i   34  G.  3.  c.  68.  8.  91.  to  prtiTide  for  another  case. 

k  2GG.  3  G.  60. 8.  94.  o  Abbott,  3SJ,  cd.  sd. 

(6)  The  statutes  relating  to  seamen's  wages  do  not  declare  that 
a  verbal  agreement  shall  be  void,  but  impose  a  penalty  on  the  mas- 
ter, if  there  be  not  a  written  agreement.     Abbott,  391. 

(7)  A  sailor  brought  an  action  against  a  master  of  a  ship,  and 
declared  on  an  agreement,  whereby  it  was  stipulated,  that  the 
iailor  should  have  a  certain  suui  per  month  dur'ng  a  voyage  from 
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have  during  the  whole  voyage,  or  for  so  long  time  as  he 
Ahips  himself  for ;  Sdly,  it  must  express  the  voyage  for  which 
the  mariner  is  shipped;  4thly,  it  must  be  signed^  by  the  ma- 
riner within  three  days  after  he  has  entered  himself  on  board 
the  ship.  This  agreement  is,  after  signing,  conclusive  to  all 
parties  during  the  time  agreed  for"*. 

Masters  or  commanders  offending  against  these  provisioM^ 
are  made  liable  to  a  penalty  of  5/.  for  every  mariner  carried  to 
sea,  without  having  entered  into  the  requisite  agreement,  the 
penalty  to  be  paid  to  the  use  of  Greenwich  Hospital,  and 
irrecoverable  by  information  before  J.  P*. 

Masters  are  also  required,  under  a  penalty  of  twenty  shil- 
lings, to  pay  their  seamen,  upon  their  arrival  in  Great  Britain, 
their  wages,  if  demanded ^  within  thirty  days  after  entry  of 
the  ship  at  the  Custom  House,  (except  where  a  covenant  has 
been  entered  mto  to  the  contrary,)  or  at  the  time  of  their  dis- 
charge, which  shall  first  happen^^  deducting  the  penalties 
and  forfeitures  which  may  have  been  incurred;  and  such  pay- 
ment shall  be  valid,  notwithstanding  any  action,  bill  of  sale, 
attachment,  or  incumbrance.  The  penalty  imposed  on  mas- 
ters for  disobedience  to  this  regulation,  is  recoverable  by  the 
same  method  as  the  wages  ^ 

Mariners,  by  entering  into  or  signing  the  agreement,  are 
not  be  deprived  of  using  any  lawful  means  for  the  recovery 
of  wages  against  the  ship,  master,  or  owners*. 

In  all  cases  where  it  may  be  necessary  to  produce  the 
written  agreement  in  court,  no  obligation  shall  lie  on  the  ma- 
riner to  produce  the  same,  but  on  the  master  or  owner ;  and 
BO  mariner  shall  fail  in  any  action,  &c.  for  the  recovery  of 
wages,  for  want  of  such  agreement  being  produced  ".  It  is 
not  necessary  for  the  seaman  to  give  the  captain  notice  to 
produce  this  agreement". 


%  S.9. 
h  S.2. 
i  S.  1. 
k  S.7. 


1    S.  8. 
Dl  S.  8. 

n  Bowman  v.  Maozelman,  3  Camp.  N. 
P.  C.  315.  ' 


London  to  Africa,  and  thence  to  the  West  Indies,  and  also  so  much 
money  as  should  be  the  average  price  of  a  negro  slave  in  the  West 
Indies.  In  the  ship^s  articles  do  mention  was  made  of  the  money 
to  be  paid  to  the  plaintiff  as  the  averai^e  price  of  the  negro  slave* 
It  was  holden,  that  the  additipnal  perquisite  of  the  average  pric*e  of 
a  negro  slave  could  onl^  be  considered  as  wage^t  and  therefore  ought 
to  have  been  inserted  m  the  written  agreement.  White  v,  Wilson, 
2  fios.  &  Pul.  1 16.  In  like  manner  it  has  been  holden,  that  the 
seamen  ^cannot  claim  any  money  as  gratuity  money  due  by  usage, 
piswoith  V.  Woolmore,  5  Esp.  N.  P.  C.  84, 
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The  penalties  imposed  on  seamen  for  desertion^  and  absent- 
ing themselves  without  leave,  are  as  follows : 

1.  Any  mariner  deserting  or  refusing  to  proceed  on  the 
voyage,  or  deserting  from  the  ship  in  parts  beyond  the  seas, 
after  having  signed  the  agreement,  foneits  to  the  owners  the 
wages  due  at  the  time  of  his  deserting  or  obstinately  refusing 
to  proceed  on  the  voyage*  (8). 

2.  Any  mariner  absenting  himself  from  his  ship,  without 
leave  from  the  master,  &c.  shall,  for  every  such  day's  absence, 
forfeit  two  day's  pay  to  the  use  of  Greenwich  Hospital  ^ 

3.  Any  mariner,  not  entering  into  his  Majesty's  i^rvice, 
who  leaves  the  ship  without  a  discharge  in  writing,  from  the 
master,  commander,  or  other  person,  having  charge  of  the 
vessel,  forfeits  6ne  month's  pay  (9),  to  be  recovered  and  ap- 
plied according  to  the  directions  of  the  statute  *i  (IQ). 

o  S.  3.  p  S  5.  q  S.  6. 


(8)  "  Entering  or  being  entered  into  the  service  of  his  Majesty, 
on  board  any  of  his  Majesty's  ships,  will  not  occasion  a  forfeiture 
of  wages,  nor  is  it  to  be  deemed  a  desertion."  S.  13.  Being  com- 
pelled to  quit  the  ship  through  inhuman  treatment  of  the  master*, 
or  being  dismissed  without  lawful  cause,  will  not  be  deemed  deser- 
tion t.  So  where  the  seaman  is  impressed  into  the  royal  service,  he 
will  be  entitled  to  receive  a  proportion  of  his  wages  up  to  the  time 
of  impressing.  Wiggins  y.  Ingleton,  2  Ld.  Raym.  1911.  per 
Holt,  C.  J.  but  nothing  further.  Clements  ▼.  Mayborn,  B.  R.  T, 
34  G.  3.  Abbott,  395.  and  the  voyage  must  be  completed.  2  Camp* 
N.  P.  C.  320.  n. 

{9)  The  meaning  of  the  first  and  second  of  these  provisions  is^ 
that  if  the  manner  run  away  before  the  voyage  is  commenced,  or 
in  parts  beyond  the  seas,  he  shall  forfeit  his  whole  wages ;  if  he 
absent  himself  during  the  voyage  and  return,  he  shall  forfeit  two 
days'  pay.  The  third  provision  was  intended  to  prevent  seamen 
from  quitting  the  ship  after  her  arrival  at  the  port  ofdeliver}',  and 
before  she  is  unladen,  at  which  time  the  voyage  must  be  considered 
as  at  an  end,  for  the  purposes  of  a  general  forfeiture.  See  the  pre- 
amble to  the  6th  section,  and  Frontine  v.  Frost,  3  Bos.  &  Pul.  302. 
In  order  to  avail  himself  of  a  forfeiture  under  this  provision,  it  is 
incumbent  on  the  master,  who  claims  the  forfeiture,  to  give  some 
evidence  to  prove  that  the  seaman  quitted  the  ship  without  leave  in 
writing.  It  is  not  necessary  for  the  seaman  to  prove  that  he  ha4 
such  leave.     3  Bos.  and  Pul.  302.  • 

^10)  The  9th   section  authorizes  the  master, .  commander^  or 

•  Ltmland  v.  Stephens,  3  Esp.  N.  P.  C.  369.    Kenyon,  C.  J. 
t  Sipird  v.  Robfrtf,  3  Esp.  N.  P.  C.  79-  Eldon,  C.  J. 
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-  The  foregoing  provisioDS  having  been  found,  by  experi- 
ence, to  be  highly  beneficial  to  the  trade  and  navigation  of 
this  kingdom,  similar  regulations  were  established  by  stat. 
81  G.  3.  c.  39.  for  the  government  of  seamen  employed  in  the 
coasting  trade  of  Great  Britain,  in  vessels  of  the  burthen  of 
100  tons  or  upwards,  which  shall  go  to  open  sea.  N.  No 
agreement  made  by  virtue  of  this  act  shall  be  charged  with  a 
stamp  duty'. 

The  most  material  points  of  difference  between  this  sta- 
tute and  the  former,  are,  1.  that  masters  are  required,  un- 
der this  act,  to  pay  the  seamen  within  Jive  days,  instead  of 
thirty  days,  after  entnr  of  the  ship  at  the  Custom-House,  or 
cargo  delivered,  2.  If  a  seaman,  having  signed  the  requisite 
agreement,  neglects  or  refuses  to  proceed  on  the  intended 
voyage,  he  forfeits  to  the  owners  all  the  wages  due  to  him 
at  the  tixrft;  but  Jthe  forfeiture  for  desertion  afterwards^  and 
before  the  voyage  agreed  upon,  or  upon  which  the  ship  has 
proceeded,  is  completed,  and  the  cargo  delivered,  or  before 
the  seaman  has  a  discharge  in  writing  from  the  master,  &c. 
is  only  of  one  month's  wages  to  the  use  of  Greenwich  Hos- 
pital. 3.  By  the  9th  section,  the  following  method  of  ascer- 
taining the  penalties  incurred  is  prescribed  in  cases  where 
the  contract  for  wages  is  by  the  voyage,  and  not  by  the 
month,  or  other  stated  period  of  time,  viz.  1.  **  If  the  whole 
time  spent  in  the  voyage  agreed  or  proceeded  upon  exceeds 
one  lunar  month,  the  forfeiture  of  one  month's  pay  shall  be 
deemed  a  forfeiture  of  a  sum  of  money,  bearing  the  same 
proportion  to  the  whole  wages  as  a  lunar  month  bears  to  the 
whole  time  spent  in  the  voyage.  The  same  rule  is  to  be 
adopted  iii  ascertaining  the  amount  of  the  forfeiture  of  two 

r  S.  10. 


owners,  to  deduct  out  of  any  seaman*s  wages  all  the*  penalties  and 
forfeitures  incurred  by  the  act,  and  to  enter  them  in  a  book  to  be 
signed  by  the  master  or  commander,  and  two  principal  officers  of 
the  ship,  setting  forth  that  the  penalties  and  forfeitures  contained 
in  such  book  are  the  whole  penalties  and  forfeitures  stopped  during 
the  voyage,  which  penalties  and  forfeitures  (except  tne  forfeiture 
for  desertion)  shall  go  to  Greenwich  Hospital,  and  be  paid  and  ac- 
counted for,  by  the  master  or  commander,  to  the  officer  who  collects 
fbe  sixpence  per  month.— ^N.  In  an  action  by  the  seaman  a,^in8t 
the  master  for  wages,  the  master  will  not  be  allowed  to  set  on  tht 
before-mentioned  deductions,  unless  he  has  previously  debited 
himself  to  Greenwich  Hospital  for  the  amount  in  a  book  kept  ac* 
cording  to  the  directions  of  the  statute,    3  Boa.  and  PuL  d02« 
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day*8  pay.  2.  If  the  whole  time  spent  in  the  voyage  does  not 
exceed  one  lunar  month,  the  forfeiture  of  one  inonth's  pay 
shall  be  deemed  a  forfeiture  of  the  whole  wages;  and,  3.  If 
such  time  does  not  exceed  two  days,  the  forfeiture  of  two 
cjays'  pay  shall  be  deemed  a  forfeiture  of  the  whole  wages." 

Further  regulations  have  been  established  by  the  legidla* 
ture,  to  prevent  the  desertion  of  seamen  from  British  mer- 
chant ships  tiiiding  to  his  Msyesty's  colonies  in  the  West 
Indies. 

By  Stat.  37  G.  3.  c.  73.  s.  1.  it  is  enacted,  "  that  every  sea- 
man, mariner,  and  other  person,  who  deserts  at  any  time 
during  the  voyage  out  or  home,  from  any  British  merchant 
ship  trading  to  or  from  the  said  colonies,  shall,  in  addition 
to  former  penalties,  forfeit  all  the  wages  he  may  be  entitled 
to  during  the  voyage,  from  the  master  or  owner  of  the  ship 
on  board  of  which  he  shall  enter,  immediately  after  such  de- 
sertion.'* 

By  the  2d  section,  a  penalty  of  100/.  is  imposed  on  masters 
or  commanders  who  hire  seamen,  &c.  who,  to  their  know- 
ledge, have  deserted  from  other  ships. 

By  the  3d  section,  no  master  sailing  from  any  place  in 
Great  Britain,  shall  hire  any  seamen,  &c.  at  any  place  with- 
in his  Majesty's  colonies,  &c.  in  the  West  Indies,  at  more 
wages  than,  according  to  the  rate  of  double  monthly  wages 
contracted  for  with  the  seamen,  &c.  (in  the  same  degree 
and  station)  hired  at  the  last  departure  of  the  vessel  from 
Great  Britain,  unless  the  governor,  &c.  of  such  place  in  the 
West  Indies  shall  think  that  greater  wages  ought  to  be 
given,  and  shall  authorize  the  same  to  be  given  by  writing 
under  his  hand  (11),  and  all  contracts,  bonds,  bills,  and  other 
securities,  made  contrary  to  the  meaning  of  this  act,  are 
declared  to  be  void,  and  the  master  entering  into  them,  or 
hiring  seamen,  or  paying  wages,  otherwise  than  as  the  act 
directs,  is  made  subject  to  a  penalty  of  100/.  for  every  of- 
fence. 

By  the  5th  section,  masters  are  reljuired,  under  a  penalty 
of  oO/.  within  ten  days  after  their  arrival  in  the  West  In- 
dies or  Great  Britain,  to  deliver  in,  on  oath,  a  true  list  and 
description  of  the  crew  on  board  at  the  time  of  clearing  out 
and  arrival,  and  of  every  seaman,  &c.  who  has  deserted  or 


(11)  In  this  license  from  the  governor,  &o,  the  rate  of  the  wagiM 
allowed  by  him  must  be  specitied,  otherwise  the  license  will  be 
useless.     Kodgers  v.  Lacyj  2  Bos.  &  Pal,  57« 
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died  during  the  voyage,  and  also  a  true  account  of  the  wages 
due  to  each  seaman^  ^c.  so  dying,  at  the  time  of  his  death,  and 
further',  the  money  due  for  such  wages  shall  be  paid  by  the 
master  within  three  months  after  arrival  in  any  port  of, 
Great  Britain,  to  the  receiver  of  the  sixpenny  duty  for  Green- 
wich Hospital,  to  the  use  of  the  personal  representatives  of 
such  seamen,  &c. ;  and  in  case  the  master  neglects  or  refuses. 
to  pay  such  wages  to  the  said  receiver,  within  the  time  li- 
mited, he  is  made  liable  to  a  penalty  of  50/.  and  also  double 
the  amount  of  the  wages  (12)., 

The  penalties,  when  recovered,  are  distributed  thus:  one 
third  to  Greenwich  Hospital;  one  third  to  the  support  of  the 
seamen's  hospital  at  the  port  where  the  ship  arrives,  if  there 
be  any  hospital — if  not,  to  the  old  and  disabled  seamen  of  that 
port  and  their  families;  and  the  remaining  third  to  the  person 
informing  and  suing. 

By  Stat  8  G.  I.e.  24.  s.  7*  (made  perpetual  by  stat  2  G.  2. 
c.  28.  s.  7.)  masters  or  owners  of  any  merchant  ship  or  vessel 
are  prohibited  from*  paying  or  advancing  to  any  seaman  or 
mariner,  while  he  is  in  parts  beyond  the  seas,  any  money 
or  effects  upon  account  of  wages,  exceeding  one  moiety  of 
the  wages  due  at  the  time  of  such  payment,  until  the  return 
of  the  ship  to  Great  Britain  or  Ireland,  or  the  plantations,  or" 
to  some  other  of  his  Majesty's  dominions  whereto  they  be- 
long, under  a  penalty  of  double  the  money  so  paid  or  ad- 
vanced, recoverable  by  common  informer  in  the  High  Court 
of  Admiralty. 

Having  detailed  the  most  material  legislative  provisions  on 
this  subject,  it  will  be  proper  to  take  notice  of  the  rules  of  law 
and  judicial  decisions,  as  lar  as  they  aifect  the  contract  under 
consideration. 

The  most  important  rule  on  this  head  is,  "  that  freight  is 
the  mother  of  wages*;"  t,  c.  if  the  ship  has  earned  its  freight, 

8.  S.  7.  t  Anoa.  9  Show.  363.  Abbott,- 39S*  • 


(12)  In  the  construction  of  these  provisions,  it  has  been  bolden, 
that  if  the  whole  wages  due  to  the  deceased  seaman  have  been  paid 
to  the  receiver  of  Greenwich  Hospital,  the  representatives  of  such 
seaman  have  not  any  right  of  action  against  the  master  for  the 
"wagfts;  but  if  vi,  part  only  has  been  paid  m,  and  the  remainder  has 
been  fraudulently  withholden,  the  representati^  of  the  seaman 
may  maintain  an  action  for  such  remainder,  notwithstanding  tbi) 
statute.    Armstioug.v,  Smith>  1.  Bos.  &  Pul.  N.  B.  299. 
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and  the  seaman  has  performed  bis  stipulated  duty ,  he  becomes 
entitled  to  his  wages  (13). 

If  the  ship  be  captured",  or  lost  in  the  voyage,  the  seamen 
lose  their  wages. 

In  an  action  for  seaman's  wages*,  it  appeared  that  the 
seaman  had  entered  into  the  usual  articles,  "  to  serve  as  a 
mariner  on  board  a  West  India  ship  bound  for  the  ports  of 
Madeira,  any  of  the  West  India  Islands,  and  Jamaica,  and 
to  return  to  London,"  and  in  consideration  of  the  monthly 
wages  therein  mentioned,  to  perform  the  above-mentioned 
voyage;  but  it  was  expressly  stipulated,  that  he  was  not  to 
demand  or  be  entitled  to  his  wages,  or  any  part  thereof ,  until 
the  arrival  of  the  ship  at  the  above-mentioned  port  of  c?w- 
charge.  The  ship  sailed,  delivered  her  cargo  at  Madeira, 
and  took  in  wine,  part  of  which  she  delivered  at  Dominica, 
other  part  at  Kingston  in  Jamaica,  there  took  in  govern- 
ment stores,  delivered  them  at  Port  Antonio,  in  Jamaica, 
and  the  remainder  of  the  wine  at  Martha  Bray,  in  the  same 
island.  She  was  then  freighted  with  a  cargo  of  sugars  for 
London,  for  which  she  sailed,  but  was  lost  at  sea  in  the 
course  of  her  passage  home.  It  was  contended  on  the  part 
of  the  plaintiff,  that  the  voyage  being,  by  the  terms  of  it, 
divided  into  three  parts:  1st,  to  Madeira,  next  to  the  West 
Indies,  dhd  lastly  home;  and  freight  having  been  earned  in 
the  two  first  stages  of  the  voyage,  the  plaintiff  was  entitled 
to  recover  his  wages  pro  rata,  for  so  many  entire  months  as 
had  been  spent  in  the  voyage.  But  Lord  Ellenborough,  C.  J. 
being  of  opinion,  that,  according  to  the  true  construction  of 
the  articles,  the  port  of  London  was  to  be  considered  as  the 

r 

u  Ab«riietliy  r.  Landalr,  Douj.  539.      ^  Appleby  v.  Dods,  8  East,  300. 
Per  Buller  J.  1  T.  R.  79. 


(13)  If  the  ahip  be  lost  before  the  first  port  of  deliverj^  the  sea- 
men lose  all  their  wages;  but  if  lost  after  she  has  been  at  the  first 
port  of  delivery,  then  they  lose  only  those  accrued  due  from  the 
last  port  of  delivery;  but  if  the  seamen  run  away,  although  they 
have  been  at  a  port  of  delivery,  yet  they  lose  all  their  wag^es.  Per 
Holt,  C.  J.  ex  relatione  M'ri  Jacob,  1  Ld.  Raym.  639. 

If  a  ship  be  bound  for  the  East  Indies,  and  thence  to  England, 
and  the  ship  unlades  at  a  port  in  the  East  Indies,  and  takes  freight 
for  England,  and  in  her  return  she  is  taken  by  enemies,  the  ma- 
riners shall  have  their  wages  for  the  voyage  to  the  East  Indiesi  and 
for  half  the  tiiq^  that  they  stayed  there  to  unlade,  and  no  more. 
Per  Holt,  C.  J.  London  sittings,  1  Ld.  Raym.  739.  12  Mod.  409. 
i>.  C.    See  also  Appleby  v.  Dods,  8  East,  300. 
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port  of  discharge,  and  consequently,  as  the  ship  had  not  ar- 
rived there,  the  plaintitt*  was  precluded  by  the  express  stipu* 
lation  from  recovering  any  part  of  his  wages,  nonsuited  tho 
plauitiff*.  Ou  motion  to  set  aside  the  nonsuit,  the  Court  of 
kings  Bench  concurred  in  opinion  with  theC.  J, 

There  has  not  been  any  case  wherein  it  has  been  decided, 
that  a  ship  seized  by  way  of  retaliation,  and  afterwards  re- 
stored, has  been  considered  as  captured;  or  in  whidi  the 
conse<iuences  of  capture,  as  dissolving  a  contract  for  wages, 
have  been  considered  as  attaching. 

Seizure,  even  hostile  seizure*,  is  not  necessarily  capture, 
though  such  is  its  usual  and  probable  result  The  ultimate 
act  or  adjudication  of  the  state,  by  which  the  seizure  has 
been  made,  assigns  its  proper  and  conclusive  quality  and  de- 
nomination to  its  own  original  proceeding.  If  it  condemn 
in  such  case,  it  is  a  capture  ab  initio ;  if  it  award  restitution 
as  an  act  of  justice,  it  pronounces  on  its  own  act,  as  not  being 
a  valid  act  of  capture,  but  as  an  act  of  temporary  seizure 
and  detention  upon  grounds  not  warranting  the  condemna- 
tion of  the  property,  or  the  dealing  with  it  as  captured  (14)» 
Hence,  in  the  case  of  the  seamen*  who  were  forcibly  taken 
out  of  British  merchant  ships  at  Petersburgh,  by  order  of  the 
Russian  government,  and  marched  into  the  interior  of  the 
country,  after  which  hostilities  between  Great  Britain  and 
Russia  took  place,  but  on  the  re-establishment  of  peace,  the 
ships  of  both  countries  were  restored,  and  the  seamen  were 
permitted  to  return  with  their  vessels,  which  brought  home 
their  cargoes  and  earned  their  freight;  it  M^as  holden,  that  this 
seizure,  however  hostile  in  the  manner,  so  far  partook  of  the 
nature  of  an  embargo  in  its  result,  and  not  of  a  capture,  that 
it  did  not  put  an  end  to  the  contract  of  the  seamen  for  wages, 
even  during  the  time  of  the  detention  and  imprisonment:  but, 
even  considering  it  as  a  temporary  capture,  yet,  like  the  case 
of  a  capture  and  recapture,  the  seamen  were  still  entitled  to 
their  wages;  their  being  so  entitled  depended  on  the  ship 
earning  her  freight  for  the  voyage,  and  the  performance  of 

z  Per  EI1enborou(;1i,  C.  J.  delivering    a  Beale  v.  Tbompton,  in  error,  4  £ast| 
the  opinion  of  the  court  In  Bcale  v.        54G. 
Thompson,  4  Eaftt,  561. 


(14)  '*  It  seems  to  be  immaterial  for  this  purpose,  whether  the 
restitution  he  awarded  by  the  (government  of  the  country,  as  an 
act  of  state,  or  by  any  of  the  ordinary  courts  of  civil  judicature  to 
which  the  admini^^trution  of  justice  on  these  subjects  is  usually  d«» 
legated."     Per  Lord  fillenborough,  C.  J.  4  East,  56k 
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their  stipulated  duty;  and  here  freight  for  the  voyage  watf 
ultimately  earned,  and  the  seamen  were  not  guilty  of  any 
breach  of  duty;  for  the  stipulation  in  the  articles  (15),  not  to 
be  on  shore  under  any  pretence,  without  leave,  before  the 
voyage  was  ended,  must  be  understood  of  a  beinc;  on  shore  by 
the  party's  own  unauthorised  act;  and  even  if  such  impri* 
sonment  on  shore  could  be  so  considered,  vet  the  master  hav- 
ing afterwards  received  them  again  on  board,  without  objec- 
tion, amounted  to  a  dispensation  of  the  service  in  the  interval, 
and  entitled  them  to  wages  according  to  the  original  contract. 

If  a  seaman  can  prove  that  he  was  disabled  from  perform* 
ing  his  duty  by  an  accident",  e,  g.  by  receiving  a  blow  from 
a  piece  of  timber  accidentally  falling  on  him,  he  will  be  en- 
titled to  recover  his  wages  for  the  whole  voyage,  in  like  mau« 
ner  as  if  he  had  actually  served, 

A  seaman,  who  is  impressed  before  a  ship  returns  to  a 
port  of  delivery,  is  entitled  to  his  wages  pro  tarito^,  if  the 
ship  complete  her  voyage;  but  not  if  she  is  captured  on  her 
retunA 

But  in  a  case  where  the  defendant^  gave  a  written  promise 
to  pay  the  plaintiif 's  intestate  a  gross  sum  {thirty  guineas,) 
provided  he  proceeded,  continued,  and  did  his  duty  as  second 
mate  in  a  certain  ship,  from  Jamaica  to  Liverpool,  and  the 
intestate,  who  had  regularly  performed  his  duty,  died  about 
a  month  after  the  ship  had  sailed,  and  before  her  arrival  at 
Liverpool;  and  it  appeared,  that  the  common  rate  of  wages 
was  4/.  per  month,  when  the  party  was  paid  in  proportion 
to  the  time  he  served,  and  that  the  voyage  was  generally 
performed  in  two  months;  it  was  holden,  that  the  repre- 
sentative of  the  intestate  was  not  entitled  to  recover  any 
w^iges  on  the  express  contract^  because  it  was  an  entire  con- 
tract and  not  divisible;  nor  on  an  implied  contract,  by  rea- 
son of  the  axiom  of  law,  that  where  the  parties  have  entered 
into  an  express  contract,  no  other  can  be  implied. 

During  a  voyage  the  ship  was  wrecked,  and  the  captain 
gave  the  mariners  an  order  upon  the  owners  for  the  amount  of 
their  wages  to  tlie  date  of  the  wreck,  acknowledging  at  the 
tame  time  that  he  had  hired  them  by  the  month.     It  was 

b  Cbaodlcr  V.  Greaves,  S  H.Bi.6i)6.n.  d  Anon.  Loudon  Sittings,  Dec.  Iltb, 

But  see  tbe  remnrks  of  Grose,  J.  1906.    Ld.     £llenborougb,     C.    i. 

6T.  R,  325.  2  Camp.  N.  P.  C.  320.  u. 

«  Per  Holt,  C.  J.  in  Wiggins  t.  Ingle-  e  Cutter  v.  Powell,  6  T.  R.  330. 
ton,  9  Ld.  Raym.  1811. 


(15)  The  aeamen  had  signed  tbe  articles  in  the  usual  form. 
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holden^,  that  under  these  circumstances,  no  action  for  wages 
could  be  maintained  by  the  mariners  against  the  captain,  at 
least  without  proving  that  they  had  first  made  a  demand  upon 
the  owners. 

It  only  remains  to  state  the  remedies  which  the  law  has 
provided  for  the  recovery  of  seamen's  wages. 

If  the  hiring  be  on  the  usual  terms*,  and  made  by  word 
or  by  writing  only,  vyithout  seal,  the  seamen,  or  any  one  or 
more  of  them,  and  every  officer,  except  the  master,  may  sue 
in  the  Court  of  Admiralty,  and  may,  by  the  process  ot  that 
court,  arrest  the  ship  as  a  security  for  tneir  demand  (16),  or 
cite  the  master  or  owners  personally  to  answer  to  them. 

But  if  the  agreement  be  by  deed,  and  the  terms  of  such 
agreement  are  not  the  usual  terms,  then  the  only  remedy  is  in 
the  common  law  courts  (17). 

But  whether  the  party  sue  in  the  Court  of  Admiralty  \ 
or  bring  the  action  m  the  courts  of  common  law  * ;  in  both 
cases  the  suit  or  action  must  be  commenced  within  six  years 
next  after  the  cause  thereof  has  accrued,  unless  the  party 
suing  should  have  been  under  any  of  the  disabilities  men- 
tionad  in  the  statute  of  limitations,  as  infancy,  absence  beyond 
the  seas,  &c. 

If  foreign  sailors  stipulate  in  their  own  country  before  the 
commencement  of  a  voyage  that  they  will  not  sue  the  cap- 
tain for  any  money  abroad,  but  be  satisfied  with  what  he  may 
advance  them  abroad,  in  deduction  of  their  wages,  such  sti- 
pulation is  binding,  and  an  action  cannot  be  maintained  by 
the  seaman  for  his  wages  in  the  courts  of  this  country  ^ 

f  Foraboom  t.  Kru^er,  3  Camp.  N.  P.  1\  Stat.  4  Ann.  c.  16,  17,  18, 19. 

C.  197.  >    31  Jac.  1.  c.  16, 8.  3, 7.    See  ante,  p. 
^  Abbott,    481,   9.    cites  Winch,  8.         129.. 

dVeot.  i8J.8Mud.379.ALd.Raym.  k   Johnson  ▼.  Mftchielsnc,  3  Canp. 

1206.     iStr.  707.    Say.  i:i6.  1  Ld.         N.P.C,44. 

lUym.  633.    Salk.  33.    9  Str.  b58. 

1  Bernard.  297-   Str.  937, 

(16)  In  proceeding  against  the  ship  in  specie,  if  the  value  there- 
of be  insufficient  to  discharge  all  the  claims  upon  it,-  the6eamaii*8 
claim  for  his  wages  is  preferred  before  all  other  cliarges ;  for  the 
labour  of  the  seamen,  having  brou<;ht  the  ship  to  the  destined  port, 
has  furnished  to  all  other  persons  the  means  of  asserting  their 
claims  upon  it,  which  otherwise  they  could  not  have  liad.  Abbott, 
430. 

(17)  In  the  courts  of  common  law  the  seamen  may  sue  either  the 
.master,  as. the  person  immediately  contracting  with  them,  and  an- 
swerable to  tlieni,  or  the  owners,  as  the  persons  virtually  contract- 
ing with  them  through  the  agency  of  the  master,  and  answerable  for 
the  performance  of  his  engagement.     Abbott,  43 1. 
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CHAP.  XXXVI. 


SLANDEft. 

I.  Scandalum  Magnatum. 

II.  0/the  Action  for  S lander j  aiul  in  what  Cases  it 
may  be  maintained. 

III.  Of  the  Declaration^  and  herein  of  the  Nature 

and  Office  of  (he  Innuendo, 

IV.  Of  the  Pleadings — Evidence — Costs. 


I.  Scandalum  Magnatum. 

Slander  spoken  and  published  of  a  peer  is  termed  scanda- 
lum magnatum. 

The  Stat.  Westm.  1.  c.  34.  commands,  **  that  none  be  so 
hardy  to  tell  or  publish  any  false  news  or  tales,  whereby  dis- 
cord, or  occasion  of  discord,  or  slander,  may  grow  between 
the  king  and  his  people,  or  the  great  men  of  the  realm ;  and  he 
that  doth  so,  shall  be  taken  and  kept  in  prison,  until  he  hath 
brought  Atm  into  the  court  which  was  the  first  author  of  the 
tafe(l)r 

And  by  stat  2  R.  3.  c.  5.  **  None  shall  devise  or  speak  falsa 
newa,  lies,  or  other  such  false  things  of  the  prelates,  duke9> 
earls,  barons,  and  other  nobles  and  grea^  men  of  the  realm,  and 
of  the  chancellor,  treasurer,  clerk  of  the  privy  seal,  steward 
of  the  king's  house,  justices  of  the  one  bench  or  the  other,  and 
other  great  officers  of  the  realm,  and  he  that  doth  shall  incur 
the  pain  of  the  stat  Westm.  I.  c.  04." 


(I)  Sec  Sir  Edw.  Coke'«  exposition  of  this  statute,  2  Inst.  2^5. 
T  OU    II.  K    K 
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And  by  stat  12  R.  S.  c  ll.  **  When  any  such  [person,  as 
is  described  in  the  foregoing  statutes,]  is  taken  and  imprisoned, 
and  cannot  find  him  by  whom  the  speteh  be  moved,  he  may 
be  punished  by  the  advice  of  the  council,  notwithstanding  the 
statutes  of  Westm.  !•  c.  34.  and  2  R.  2.  c.  5." 

The  foregoing  statutes  do  not  expressly  give  an  action^  yet 
it  has  been  holden,  that  the  party  injured  may  maintain  an  ac- 
tion on  the  Stat,  of  3  R*  2.  c.  5.  upon  the  principle  of  law% 
that  an  action  lies  on  a  statute,  which  prohibits  the  doing  an 
act  to  the  prejudice  of.  another.  Though  the  dignity  of  vis- 
count was  not  created  at  the  time  when  this  statute  was  made, 
yet  it  has  been  holden,  that  such  dignity  is  within  the  statute^; 
and  a  peer  of  Scotland,  since  the  union,  may  also  take  advan* 
tage  of  this  statute^  (2). 

The  fonn  of  declaration  is,  tarn  pro  domino  rege  quam  pro 
seipso  (3),  concluding  contra  formam  statuti^*  The  stat. 
2  R.  2.  c.  5.  is  a  general  law*,  and  consequently  need  not  b^ 
pleaded^;  but  if  the  party  undertake  to  recite  it,  and  fail  in  a 
material  point,  it  win  be  fatal*.  It  must  appear  on  the  face 
of  the  declaration,  that  the  party  injured  was  unus  magnatum 
at  the  time  when  the.  words  were  spdken^.  Special  bail  is  not 
required  in  this  action',  and  the  venue  cannot  be  changed  upon 
the  conimon  affidavit*^.  Neither  can  a  writ  of  error  be  brought 
upon  it  in  the  Exchequer  Chamber*,  for  it  has  been  holden, 

'm  fi  IiMt.  1 18.    10  Rep.  75.  b.  b  Aclm.  Cr*.  Jac.  1 36. 

b  Vise.  Say  and  Seate  ▼.  Stepbens,  Cro.  i   1 2  Mod.  430 .    »Mod.  21 5.  S.  P. 

Car.  135.  k  Duke  <if  Norfolk ▼.Aldcrtou,Canh. 

e  Viae.  Falkland  v.  Phipps,  Comyii*8  460.     D.  of  Ricbraood  ▼.  Cottekiir, 

H.  43d*  1 1  Mod.  S34.    3  SaNc.  66s.     l  Ler. 

d  Vid.  Eotr.  74.  s6.    1  Bac.  Abi^.  S6. 

c  Doct.  Plac.  3dg.  4  Rep.  13  a.  1  Ld.  Say  and  Seal  ▼.  Stepbenai  Cro. 

f  Ld.    Sbaftesbury     v.*  Ld.    Digby,  Car-   142.    Ley,  82*  S.  C.  Sir  W« 

9  Mod.  99.  Joiies,  194.  S.  C. 
^  4  Rep.  12.  b.  for  instances  of  mid- 

recital,  what  fatal,  and  wbat  not^see 

}Coin.  Dif.  188.  (B.)  3. 


(9)  Some-  of  the  old  precedents  state  the  plaintiff  to  have  vocem 
€$  locum  in  parRamento.  See  Vid.  Ent.  74.  and  Bohun,  319,  3<0.; 
but  these  words  are  untieceseary,  and  they  are  omitted  in  one  pre* 
cedent  in  Heme,  200.  Vid.  61.  and  in  another  in  Heroe,  2(n« 
Vid.  63. 

(3)  An  action  npon  a  statate  which  prohibits  a  thing,  butdoe» 
notgi\*e  any  penalty,  must  be  brought  f am  pro  rege  fuaiH pro  seijuOt 
because  in  such  case  the  king  is  to  have  a  fine.  Waterbouse  Tt 
9awd,  Cro.  Jac,  134*    See  the  preeedents  cited  in  Q«  (2). 
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that  thig  action  is  not  an  action  on  the  case  within  the  mean- 
ing of  the  Stat  27  Eliz.  c.  8.  which  gives  tlie  writ  of  error  in 
Exchequer  Chamber  in  certain  actions- 
There  is  a  dictum  in  2  Show.  506.  that  in  a  scand.  mag. 
the  plaintiif  obtaining  a  verdict  will  not  be  entitled  to 
costs. 

It  has  been  holden,  that  certain  words  are  actionable  in 
the  case  of  a  peer,  which  would  not  have  been  deemed  so 
in  the  case  of  a  common  person;  as  in  Ld.  Townshend  v. 
Hughes^,  where  the  defendant  said  of  the  plaintiif,  "  he  is  an 
unworthy  man^  and  acts  against  law  and  reason." 


IL  Of  the  Action  for  Slander^  and  in  what  Cases  it 

may  be  maintained. 

In  former  times,  the  action  for  slander  was  very  rare; 
the  first  action  for  words  to  be  found  in  the  books  was  in 
the  SOth  year  of  Edw.  3.  Lib.  Ass.  fo.  177-  pi.  19.  and  from 
that  time  to  the  reign  of  Queen  Elizabeth,  these  actions 
were  few  in  number,  and  not  brought  on  frivolous  causes. 
During  the  reign  of  Queen  Elizabeth  and  King  James,  they  be- 
gan to  increase,  and  in  modern  times  the  action  has  been  more 
frequent 

Actions  for  words  should  not  be  brought  upon  slight  and 
trivial  occasions;  and  where  the  words  are  merely  words  of 
heat,  ai^er,  or  passion,  spoken  suddenly  or  witliout  delibera- 
tion, ^uch  actions  shoula  be  discountenanced;  at  the  same 
time,  it  has  been  truly  said  (by  Wray,  C.  J.)  that  unless  the 

Cirty  injured  by  false  and  malicious  scandal  had  a  remedy  at 
w,  it  would  be  a  verbis  ad  verbera,  and  the  consequences 
might  be  fatal. 

It  would  exceed  the  limits  prescribed  to  this  work  to  enu- 
merate with  particularity  ail  the  cases  which  have  been  ad- 
judged, as  to  what  words  are  actionable,  and  what  are  not 
so.  II  may  be  sufficient  for  the  present  purpose  to  observe, 
that,  » 

An  action  on  the  case  lies  against  any  person  for  falsely 
9«4  maliciously  spealcing  and  publishing  of  another^  words 

m  1  Mod.  333.    2  Mod.  ISO  $1  G, 
K  XC   2 
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which  directly  (4)  charge  him  with  any  crime,  for  the  commis* 
sioD  of  which  the  oifeuder  is  punishable  by  iaw^  (5),  as  trea-* 
son",  murderP,  larceny**,  perjury',  keeping  a  bawdy-house*,  or 
with  having  [6)  any  contadous  disorder,  the  imputation  of 
which  may  exclude  him  From  society,  as  leprosy',  plague, 
French  pox",  &c. 

In  order  to  sustain  this  action,  it  is  essentially  necessaiy 
that  the  words  should  contain  an  express  imputation  of  some 
crime  liable  to  punishment,  some  capital  offence,  or  other 
infamous  crime  or  misdemeanor.  An  imputation  of  the  mere 
defect  or  want  of  moral  virtue,  moral  duties,  or  obligations,  is 
not  sufficient*.  To  call  a  man  a  swindler,  is  not  actionable^ ; 
so  to  call  a  man  a  thief  is  not  actionable,  unless  it  be  intended 
to  impute  felony  to  him.  Hence,  where  that  expression  is  ac- 
companied with  other  words,  which  clearly  denote  that  the 
speaker  did  not  intend  to  impute  felony  to  the  party  chained, 
no  action  can  be  maintained. 

In  an  action  for  words,  the  words  proved  were*,  "  He  is 
a  thief,  for  he  has  stolen  my  beer."  It  appeared  in  evi- 
dence, that  the  defendant  was  a  brewer,  and  that  the  plain- 

n  Finch,  B  3.  C  2.  ii  i  Roll.  Abr.  66. 1.  38. 

o  Lewi^  V.  Roberts,  Hard.  303.  x  Per  tie  Grey,  C  J.  deliTeriog  jndg- 

p  1  Roll.  Abr.72.pl.  4.  meut  iu  Oaslov  v.  Home,  a  Wilt. 

q  Aleyn,  .ni.  1/7.  recognized  by  Lawrence,  J.  ia 

V  I  Roll.  Abr.  .If).  1.  35.  Holt  r.  Scholefiek), 6  T.  R.  694. 

•  I  Roll.  Abr.  44. 1.  15.  y  Savile  ▼.  Jardiae,  9  H.  Bi.  531. 

t  Taylor  v.  Perkins.  Cro.  Jac.  144.  z  Cristie  v.  Cowell,  Peake,  N.  P.  C.  4. 


(4)  *'  Words  to  be  actionable  must  be  unequivocally  so.  Im- 
puting to  a  person  an  evil  inclination,  which  is  not  carried  into  ef- 
fect, is  not  actionable.*'  Per  EUenborou^h*  C.  J.  id  Harrison  v, 
Stratton>  M*  T.  1803.     4  Esp.  N.  P.  C,  <2I8. 

The  charging  another  with  a  crime  of  which  he  cannot  by  any 
possibility  be  guilty,  as  killing  a  person  who  is  then  living,  is  not 
actionable,  because  the  plaintiff  cannot  be  in  any  jeo|Uirdy  frooL 
such  a  chai'ge.     Snag  v.  Gee,  4  Rep.  16.  a. 

(5)  That  is,  by  common  law  or  statute ;  for  charging  a  roan  with 
an  oR'ence  examinable  only  in  the  spiritual  court,  unless  special  da- 
mage ensues,  is  not  actionable.  Parrat  v.  Carpenter,  Cro.  Eliz. 
503.     Graves  v.  Blanchet,  Sulk.  6i}i'). 

{6)  But  charging  a  person  with  having  had  a  contagious  disor* 
dcr,  is  not  actionable;  for  unless  the  words  spoken  impute  a  con- 
tinuance of  the  disorder  at  the  time  of  speaking  them,  the  ground 
iA*  the  action  fails ;  for  such  a  charge  cannot  produce  the  effect 
which  mukes  it  the  subject  of  an  action,  namely,  his  being  avoided 
by  society.  Per  Ashhuret,  J.  hi  Carslakc  \\  Mapledoraro,  9  T,  R» 
475.     2  Str,  1 1 89.  S.  P. 
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'  tiff  had  lived  with  him  as  servant;  in  the  course  of  which 
service  he  had  sold  beer  to  different  customers  of  the  defen- 
dant, and  received  money  for  the  same,  which  he  had  not 
duly  accounted  for.  Ld.  Kenyon,  C.  J.  directed  the  jury  to 
consider  whether  these  words  were  spoken  in  reference  to  the 
money  received,  and  unaccounted  for,  by  the  plaintiff,  or  whe- 
ther the  defendant  meant  that  the  plaintiff  had  actually 
stokn  beer;  for  if  they  referred  to  the  money  not  aGcounted 
for,  that  bein^  a  mere  breach  of  contract,  so  far  explained  the 

•  word  "  thief"  as  to  make  it  not  actionable.  Thus  if  a  man 
says  to  another  "you  are  a  thief,  for  you  stole  my  tree,"  it 
is  not  actionable',  for  it  shews  he  had  a  trespass  and  not  a 
felony  in  his  contemplation.  V.  for  defendant.  See  also 
Thompson  v.  Bernard,  1  Camp.  N.  P.  C.  48.  to  the  same 
effect. 

The  rule  which  at  one  time  prevailed**,  that  words  are  to  be 

understood  in  mitiori  sertsu,  has  beeti  long  ago  superseded^ 

and  words  are  now  construed  by  courts,  as  they  always  ought 

-  ta  have  been,  in  the  plain  and  popular  sense  in  which  the  rest 

of  the  world  naturally  understand  them. 

In  an  action  for  words,  it  was  stated  in  the  declaration*,  that 
the  plaintiff  had  lived  among  his  neighbours  witli  credit  and 
reputation,  and  without  being  suspected  of  felony,  and  that 
the  defendant,  in  order  to  charge  him  with  the  crime  of  felony, 
falsely  and  maliciously  spoke  of  the  plaintiff  these  false,  ma- 

•  licious,  and  scandalous  words,  viz.  "  that  the  plaintiff  was  in 
Winchester  gaol,  and  was  tried  for  his  life,  and  would  have 
been  hanged,  if  it  had  not  been  for  Abraham  Legat,  for  break- 
ing farmer  Atkin's  granary  and  stealing  his  sacks/*  Plea 
N.G.  After  verdict  for  plaintiff,  it  was  moved  in  arrest  of 
judgment,  that  the  words  did  not  import  any  guilt  in  the 
plaintiff,  being  only  a  narrative  of  what  passed  on  the  trial, 
and  rather  tended  to  shew  the  plaintiff  was  cleared  by  the 
evidence  of  Legat,  than  that  he  was  guilty  of  any  crimes  for 
which  he  deservecl  to  be  hanged.  But  per  Lord  Ilardwicke, 
C.  J.  "  The  construction  now  made  upon  actions  for  words 
is  very  different  from  what  it  was  formerly.  Judges,-  an- 
ciently, to  discourage  little  frivolous  actions,  used  their  utmost 
endeavour  to  explain  away  the  most  opprobrious  words:  but 
this  was  certainly  wrong,  and  as  the  character  and  reputation 
of  mankind  is  under  the  protection  of  the  law,  as  well  as  their 
estates,  we  ought  to  do  equal  justice  to  both,  and  take  care 

a  Cro.  Jac.  1 14.  But!  K.  P.  5.  S.  C.  cited  by  Ld.  £llenboron(;h,  C. 

b  9  East,  9(}.  J.  delivering  the  opinion  ot'tlie  covi't 

c  Carpenter  v.  Tarrant,  M,  T.  10  G.  9.  in  Roberts  r.  Camden,  9  East,  97. 
B.R.  MSS.  Ca.  Temp.  Hardwr.  339. 
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that  neither  the  one  or  the  other  are  injured.  The  qu^tioD 
then  is,  whether  the  words  spoken  do  import  any  slander  or 
reproach,  for  which  an  action  lies.  To  say  a  man  has  been 
in  gaol  and  tried  for  his  life,  is  certainly  scandalous;  and  that 
he  would  have  been  hanged  but  for  such  a  one,  does  naturally 
import,  that  he  was  saved  by  some  indirect  means.  And  he 
cited  the  case  of  Hally  v.  Stanton,  Cro.  Car.  2(58.  as  a  veiy 
strong  authority  in  pomt  As  to  the  2d  question,  whether 
the  plaintiff  ought  not  to  have  averred,  that  he  was  not  in 
gaol,  &c.  it  was  anciently  held,  that  such  averments  were  ne- 
cessary; but  in  later  times,  it  has  been  holden,  that  the  alleg- 
ing the  words  to  have  been  spoken  falsely  amounted  to  such 
an  averment;  and  if  so,  the  court  must  now  take  it,  that  all 
the  imputation  cast  on  the  plaintiff  was  false.  If  the  words 
bad  been  true,  the  defendant  should  have  pleaded  that  spe- 
cially." 

So  where  the  defendant  said  of  the  plaintiff^,  that  "  he  was 
under  a  charge  of  a  prosecution  for  plerjury,  and  that  6.  W,,^ 
an  attorney,  bad  the  attorney-general's  directions  to  prosecute 
the  plaintiff  for  perjury:     the  defendant  pleaded  N.  G. 
After  verdict  for  plaintiff,    it  was  objected,    in  arrest   of 
judgment,  that  the  words  were  not  actionable,  as  not  con- 
veying any  opinion  of  the  speaker  upon  the  truth  of  the 
chaise,    fiut  the  court  overrule^J  the  objection;  Ld.  Ellen- 
borough,  C.  J.  (who  delivered  judgment)  observing,  that  the 
words  must  mean,  that  the  plaintiff  was  ordered  by  the  at- 
torney-general to  be  prosecuted,  either  for  a  perjury  which 
be  had  committed,  or  which  he  had  not  committed,  or 
which  he  was  supposed  only  to  have  committed.    In  the 
first  sense  they  were  clearly  actionable.     In  the  second, 
they  could  not  possibly  be   understood  consistently  with 
the  context    And  if  the  defendant  had  used  the  words  in 
the  last  sense,  the  jury  might  have  acquitted  him,  according 
to  the  doctrine  in  the  case  of  Oldham  v.  Peake,  both  in  the 
Court  of  Common  Pleas*  and  in  this  court'.    And  certainly, 
if  the  sense  of  the  defendant,  in  speaking  these  words,  had 
varied  from  (hat  ascribed  to  them  by  the  plaintiff,  he  might 
by  specially  pleading  have  shewn  them  not  actionable,  had 
b6  not  chosen  to  have  rested  the  defence  merely  on  the  ge- 
neral issue.    It  appeared,  therefore,  that  these  words  must 
fairly  be  understood  in  the  first  of  these  three  senses,  namely, 
that  he  was  ordered  to  be  prosecuted  for  a  perjury  which  he 
had  commuted ;  and,  so  understood,  they  were  unquestion* 
ably  actionable. 

d  Roberts  Y.  CaindeD,9  East^  93.  f  Cowp.  278. 
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•  In  addition  to  the  preceding  instanoes,  it  mfty  be  observed, 
that  it  is  actionable,  falsely  and  maliciously  to  speak  and 
publish  of  another  words  which  tend  to  disinherit  him*,  or 
to  deprive  him  of  his  estate^  or  which  slander  him  in  his  i 
ofiice%  profession*^,  or  trade^ ;  e.  ^.  in  speaking  of  a  justice 
of  the  peace  in  the  execution  of  his  oiBce,  to  say  that  **  he  is 
a  rascal,  a  villain,  and  a  liar,"  is  actionable ;  for  the  words  im-^ 
port  a  charge  of  acting  corruptly  and  partially"^. 

For  slander  of  this  kind,  an  action  may  be  brought  before 
any  injury  has  been  sustained ;  in  consequence  of  the  worda 
having  been  spoken.  From  the  nature  of  the  words,  the  law 
implies  the  injuiy ;  hence  such  words  are  said  to  be  action* 
able  in  themselves. 

To  maintain  an  action  for  slander  of  title  there  must  be 
malice  either  express  or  implied '.  Hence  where  a  person 
thinking  he  had  a  right  to  recover  possession  of  a  term  for 
some  misconduct  of  his  tenant,  and  hearing  that  the  term  was 
to  be  sold,  went  to  the  auction  and  said,  the  vendor  could  not 
make  a  title;  it  was  holden  that  an  action  could  not  be 
maintained,  there  being  no  proof  of  malice  ^ 

In  Harwood  v.  Sir  J.  Astley,  in  error,,  1  Bos.  and  PuK 
N.  R..  47*  it  was  contended,  that  an  action  could  not  be  main* 
tained,  because  the  words  were  alleged  to  have  been  spoken 
of  the  plaintifT,  (below)  as  a  candidate  to  serve  in  Parlia- 
ment ;  but  it  was  holden,  that  the  words  being  actionable  in 
themselves  (7),  it  was  quite  immaterial  whether  they  were 
spoken  of  the  plaintiff  as  a  candidate  or  not 

If  the  plaintiff  has  sustained  any  special  damage  in  conse- 
quence of  words  actionable  in  themselves  having  been  spokenP„ 
and  seeks  to  recover  a  compensation  for  it,  such  special 
damage  must  be  stated  in  the  declaration,  with  as  much  cer- 
tainty as  the  subject  matter  is  capable  of,  in  order  that  the 
defendant  may  be  sufficiently  apprised  of  the  nature  of  the 

IT  1  Rol.  Abr.  37. 1. 87.  ti  HaryntiTe  v.  Le  Breton,  4  Burr.  349^* 

h  Bois  V.  Bo'w,  1  Lev.  134.  o  Smith   v.  Spooner,   3   Tannt.  346* 

i  How  ▼.  Prinn,  Salk.694.  Lord  Raym.  See  also  Pitt  v«  Donoran,  i  M*  He  S< 

813.  S.  C.  G39. 

k  Hardwick  t.  Chandler,  Str.  1 138.  p  Geare  t.  Britton,  Bull.  N  P.  7.  Ka- 

1  Upaheer  Y.  Betta,  Cru.  Jac.  578,9.  Ibeway  v.  Newiuan,  B.  R    Mifltlx. 

01  Aston  V.  Blafprave,  Str.  617.    Lord  Sittings,  Feb.  17,  1904.    S.  P.  per 

Raym.  1 369.  S.  C.  Lord  Ellenborougb,  C.  J. 


(7)  The  words  charged  the  plaintiff  (below)  with  having  muf' 
dered  his  father. 
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ease  which  is  intended  to  be  proved  against  him,  and  ccoocb 
quently  be  prepared  to  meet  it. 

By  the  stat.  21  Jac.  1.  c.  16.  s.  3.  "  Actions  on  the  csise 
for  words  must  be  commenced  and  sued  within  two  years 
next  after  the  words  spoken."  But  by  s.  7.  "  Inftint,  feme 
covert,  non  compos  mentis,  person  imprisoned  or  beyond 
sea,  may  sue  within  two  years  after  the  removal  of  their 
respective  disabilities/' 

Of  words  not  actionahle  in  themselces.'^WoTAs  not  ac- 
tionable in  themselves  may  become  so,  by  reason  of  some 
special  damage  arising  from  them,  e,  g,  if  a  person  say  to  a 
w^man,  "  you  are  a  whore,"  whereby  she  loses  her  mar- 
riage*!, or  a  substantial  benefit  arising  from  the  hospitality  of 
friends^.  (8).  So  if  a  person  slander  the  title  oi  another, 
whereby  he  is  prevented  from  selling  his  estate  • ;  but  in  these 
cases,  it  is  incumbent  on  the  party  injured,  not  only  to  state 
and  prove  the  speaking  of  the  words,  but  also  the  particular 
injury  which  he  has  sustained ;  because  the  words  not  being 
actionable  in  themselves,  the  special  damage  is  considered  as 
the  gist  of  the  action*. 

It  mast  also  apj^ar^  tliat  the  special  damage  was  the  legal 
and  natural  consequence  of  the  words  spoken ;  for  an  illegal 
consequence,  viz.  a  tortious  act,  will  not  be  sufficient* 

^  1  Rol.  Abr.  35.  f.  15.  t  Browiiev.  GibbonB,  Salk.206. 

r  Moore  v.  MeaflfVier,  in  error,  Excli.    u  Vicars  r.  Wilcocks,  8  Bast,  l. 

Ch.  1  Taunton's  R.  39. 
8  Lowe  r.  HarewooJ,  Sir  W.  Joucs, 
*    195.     Cro,  Car.  140. 


(8)  Calling  a  married  woman  or  a  single  one  a  whore  is  not 
actionable,  because  fornication  and  adultery  are  subjects  of  spiri- 
tual not  temporal  censures,  Lord  Raym.  1004.  except  in  the  city 
of  London,  by  reason  of  the  custom  there  to  cart  whores.  1  Viner, 
3«  13.  But  there  the  woihIs  must  charge  that  she  was  a  whore  in 
London;  it  is  not  sufficieut  if  the  declaration  merely  alle'xe  that 
lihe  resided  in  London.  Robertsoq  v.  Powell,  B.  R.  Sittings  at 
Seijeant's  Inn  before  M.  T.  57  Cieo.  3.  Action  for  calling  plain- 
tiff's wife  a  whore  in  London,  suggesting  the  custom  of  Loudon  to 
cart  whores,  plaintiifs  were  nonsuited  for  want  of  provinpf  the  cus- 
tom. Lord  Man&field  ^aid,  he  could  not  take  notice  of  such  cus- 
tom unless  proved.  No  proof  of  it  could  be  got  from  the  town 
clerk's  office,  and  it  was  then  said  that  no  proof  of  it  had  been  ever 
given  so  as  to  maintain  such  actions  out  of  the  city  courts,  but  that 
m  the  city  coiKts  they  wpiild  take  notice  of  their  own  custom. 
Stainton  k  ux.  v.  Joucs.  Sittings  after  Hfiich*  Term^  at  Guildhall, 
f:oram  Lord  Mansfield,  1782.  MS.  * 
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■  Two  persons  cannot  join  in  an  action  for  slanderous  wordci 
apoken  of  them'',  for  the  injury  which  the  one  sustains  by 
the  slander  is  not  any  injury  done  to  the  otlier.  But  if  defa* 
matory  words  be  spoken  of  partners  in  trade^»  tchereby  they 
are  injured  in  their  trade^  a  joint  action  will  lie  at  the  suit 
of  the  partners,  although  the  words  be  actionable  of  them- 
selves. ^ 

It  is  actionable  to  republish  any  slander  invented  by  an- 
other*, unless  the  republication  be  accompanied  by  a  disclo- 
sure of  the  author's  name,  and  a  precise  statement  of  the  au- 
thor's words,  so  as  to  enable  the  party  injured  to  maintain  an 
action  against  the  author.  This  disclosure  and  statej[i\eBt 
must  be  made  at  the  time  of  republishing  the  slander;  for  it 
will  not  avail  the  defendant  to  make  it  for  the  first  time  in 
pleading  to  an  action  brought  by  the  party  injured. 

From  the  preceding  remarks  it  appears,  that  falsehood  and 
malice,  either  express  or  implied,  are  of  the  essence  of  the 
action  for  slander  and  special  damage,  where  the  words  are 
not  actionable  in  themselves. 


III.  Of  the  Declaration^  and  herein  of  the  Nature  and 

Office  of  the  Innuendo, 

In  the  declaration,  after  such  prefatory  averments  as  the 
circumstances  of  the  case  may  render  necessary  (9),  it  must 
be-  alleged  expressly  what  words  were  spoken  (10),  and  that 
they  were  spoken  and  published  of  the  plaintiff*  falsely  and 
maliciously. 

X  Dyer,  19.  a.  pi.  119.  land  ▼.  Goldney,  s  East,  436.  These 

y  Cook  and  another  v.  Batchellor,  3        cases  were  recognised  in  Wool noth  v. 

Boa.  &  Pal.  ISO.  Meadows,  5  East,  463. 

z  Davis  V.  Lewis,  7  T.  R.  17.    Mait-  a  Johnson  v.  Aylmer,  Cro.  Jac.  196. 


(9)  By  rule  of  court,  B.  R,  M.  1 654,  it  is  ordered,  «  that  in 
actions  of  slander  long  preambles  be  forborn  ;  and  no  more  induce- 
ment than  what  is  necessary  for  the  maintenance  of  the  action, 
except  where  it  requires  a  special  inducement  or  colloquium.'* 

(10)  **  That  the  defendant  spake  of  the  plaintiff,  quaedam  falsa 
et  scandalosa  verba,  quorum  tenor  sequitur  in  haec  verba,  &c.'*  was 
holden  insufficient,  because  it  was  not  an  express  allegation,  that 
the  defendant  spake  the  same  identical  words.     Garford  v.  Qlerk,  - 

Qtfh  Eliz.  867* 
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If  tiie  w<ml8  were  spoken  ia  a  foreign  language,  it  must  be 
averred  ia  the  declaration,  that  the  heareiiB  understood  such 
language^ 

Where  the  charge  alleged  against  the  plaintiff  relates  to  his 
office,  profession,  or  tr^,  mere  it  ought  to  appear  on  the 
fece  of  the  declaration,  that  plaintiff  was  in  oflSce*,  or  exer- 
cising his  profession  or  trade*  at  the  time  when  the  words 
were  spoken,  and  that  they  were  spoken  in  relation  to  his 
dffice,  profession,  or  trade^* 

tn  an  action  for  words  spoken  of  a  person  who  was  a  can- 
didate to  serve  in  parliament,  it  is  not  necessary  to  set  forth 
the  writ  in  the  declaration^  It  is  sufficient  for  the  plaintiff 
to  state  that  he  was  a  candidate  to  serve  in  the  (present)  par* 
liament,  which  cannot  exist  without  a  writ  to  call  the  par- 
liament together. 

In  that  part  of  the  declaration  which  states  the  slander, 
the  words  ought  to  be  explained  in  such  manner  as  they 
rnay  require.  Whilst  the  pleadings  were  in  Latin,  this  ex- 
planation was  introduced  by  the  word  "  innuendo:"  c.  g. 
"  Thou  (eundem  quer*  innuendo  J  art  a  thief;"  which  in  a 
modern  declaration  would  stand  thus:  "Thou,  {^meaning 
the  said  plaintiff)  art  a  thief."  The  term  innuendo  is  still 
retained,  whenever  this  part  of  the  declaration  is  mentioned. 
In  the  foregoing  instance,  it  may  be  observed,  that  the  in- 
nuendo is  the  same  in  eflect  as  **  that  is  to  say."  Its  office 
is  merely  to  explain  and  designate,  that  the  person  intended 
by  the  word  "  thou*'  is  the  plaintiff.  But  tiiat  the  plaintiff 
was  the  person  intended,  must  appear  from  the  manner  in 
which  the  words  were  spoken,  which  must  be  stated  in  the 
declaration,  namely,  that  they  were  spoken  of  the  plaintiff, 
or  to  the  plaintifl*,  or  in  a  conversation  with  the  plaintiff, 
and  not  from  the  innuendo  only';  for  if  the  person  of  whom 
the  words  were  spoken  be  uncertain,  an  action  will  not  lie ; 
and  a  plaintiff  cannot  merely,  by  the  force  of  an  innuendo, 
apply  the  words  to  himself**. 

When  the  innuendo  is  annexed  to  the  charge  preferred 
against  the  plaintiff,  then  its  office  is  to  give  to  the  words 
spoken  their  proper  signification,  but  not  to  extend  the  sense 
of  them  beyond  their  natural  import.  Therefore,  where  a 
declaration  stated  that  defendant  said  of  the  plaintiff,  "  he 
has  forsworn  himself,  ^meaning  that  the  plaintiff  had  com* 

b  Price  ▼.  Jenkings,  Cro.  Eliz.  865.         f  Harwood  ▼.  Sir  J.  Astley,  i  Bos.  it 
c  YelF.  1S8.  Pui.  N.  R.  47.  on  error,  in  Ezeli. 


d  Cotlii  T.  Malin,  Cro.  Car.  988.  Chr. 

Todd  ▼.  Haatinp,  9  8aond.  307*  Sa-    ff  4  Rep.  17  b.  3  Bttlstr.  887. 
▼age  ▼.  Robery,  Salk.  694.  h  Johnson  ▼.  Aylmer,  Cro.  Jac  146. 
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milted  wilful  and  corrupt  perjuiy^V*  it  was  holden  that  the 
words  not  being  actionable  in  themselves,  because  they  did 
not  necessarily  imply  that  the  plaintiff  had  forsworn  himself, 
in  a  judicial  procetdint^^  their  meaning  could  not  be  extend- 
ed bv  the  innuendo^  But  if  the  defendant  had  spoken  the 
words  concerning  some  judicial  proceeding  that  had  before 
taken  place,  in  which  the  plaintiff  had  given  testimony,  and 
these  facts  had  been  averrea  in  the  declaration,  then  such  an 
innuendo  would  have  been  good ;  because  the  words,  coupled 
with  the  preceding  facts,  would  have  shewn,  that  the  de- 
fendant meant  to  charge  the  plaintiff  with  perjury  punishable 
by  law. 

So  where  the  slander  was,  "  he  has  burnt  my  barn,"  the 
plaintiff  cannot  say*,  by  way  of  innuendo,  "  my  hzxnfull  of 
corn ;"  because  that  is  not  an  explanation  of  the  words,  but 
an  addition  to  them.  But  if,  in  the  introductory  part  of  the 
declaration,  it  is  averred^  that  the  defendant  had  a  barn  fuU 
ofcorn^  and  also,  that  in  a  discourse  about  that  bam^  the  de^ 
fendant  had  spoken  the  words,  an  innuendo,  that  he  meant 
by  those  words  the  barn  full  of  corn,  would  have  been  good, 
1  his  distinction  was  recognised  in  a  very  modern  case* :  it 
was  stated  in  the  declaration,  that  the  plaintiff  had,  in  due 
manner,  put  in  his  answer  upon  oath  to  a  bill  filed  against 
him  in  the  Court  of  Exchequer  by  the  defendant  (but  it  was 
not  averred  that  the  words  were  spoken  in  a  discourse  about 
that  ans\ver,)  it  was  then  alleged,  that  defendant  said  of  the 
plaintiff  that  he  had  forsworn  himself  f meaning  that  the 
plaintiff  had  perjured  himself  in  his  aforesaid  answer  to  the 
hill  so  fled  against  himj^  it  was  holden,  on  motion  in  arrest 
of  judgment  after  verdict,  that  the  declaration  was  bad,  for 
want  of  an  averment  of  a  colloquium  respecting  the  answer  in 
the  exchequer,  which  was  not  supplied  oy  the  innuendo,  and 
farther,  that  the  defect  was  not  cured  by  verdict. 

In  all  cases,  therefore,  where  the  words  can  be  understood 

in  an   actionable   sense  only  by  reference  to  certain  facts, 

^ .  such  facts  must  be  distinctly  stated  in  the  body  of  the  de- 

.  •  claration :  for  the  mere  introduction  of  those  facts,  under  an 

innuendo,  will  not  be  deemed  a  sufficient  averment  of  them"; 

that  which  comes  after  the  innuendo  not  being  issuable"; 

.    and  farther,  it  must  be  averred,  that  ihe  words  were  spoken 

in_ a  conversation,  about  those  facts.    In  short,  the  words 

:  nmst  be  sufficient  to  mahitain  the  action  without  the  innu- 

< 

i  Hilt  V.  Scbolefielil,  6  T.  R.  Ggi.  See  1    Hawkes  ▼.  Hawkey,  8  East,  497. 

also  Core  v.  Morion,  Yvlv.  97.  ml  RaI.  Abr.  83. 1.  10. 

fc  Per  dc  Grvy,  C.  J.  in  R.  V.  Horne,  a  Siocomb's  case,  Cro.  Can  449 » 

Coir|{.  694. 
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endo*.  And  the  meaning  given  by  the  innuendo  must  be 
8uch,  as  may  fiirly  be  collected,  either  from  the  words  alone, 
or  from  the  words  coupled  with  facts,  which  were  the  sub- 
ject of  the  conversation  previously  averred  in  the  declara- 
tion. It  is  to  be  observed,  however,  that  although  new 
matter  cannot  be  introduced  'by  an  innuendo,  but  must  be 
brought  upon  the  record  in  another  way,  yet  where  such 
new  matter  is  not  necessary  to  support  the  action,  an  in- 
nuendo, without  any  colloquium,  may  be  rejected  as  sur- 
plusage '. 

In  a  declaration  for  slander  of  plaintiff  in  his  trade,  a  count- 
alleging  that  the  defendant,  in  a  certain  discouree  in  the  pre- 
sence and  hearing  of  divers  subjects,  fiilsely  and  maliciously, 
charged  and  asserted  and  accused  plaintiff  of  being  in  msolvent. 
circumstances,  and  stating  special  damage,  but  without  set- 
ting out  the  words,  is  ill,  and  if  it  be  joined  with  other  counts,  • 
which  set  out  the  words,  and_a  general  verdict  given,  the  court! 
•will  arrest  the  judgment  % 

It  is  the  province  of  the  jury  to  decide,  whether  the  de- 
fendant's meaning  was  such  as  is  imputed  to  him  by  the 
innuendo '. 

In  an  action  for  calling  the  plaintiff  a  thief,  it  was  proved* 
that  the  defendant  said  of  the  plaintiff,  "  why  don't  you 
come  out,  you  blackguard  rascal,  scoundrel,  Penfold,  you 
are  a  thief* ;"  but  the  witness  who  proved  the  words  was  not 
a«ked,  whether  by  the  word  "  thief "  he  understood,  that 
.the  defendant  meant  to  charge  the  plaintiff  with  felony. 
Chambre,  J.,  in  his  direction  to  the  jury,  said,  that  it  lay  on 
the  defendant  to  shew,  that  felony  was  not  imputed  by  the 
word  "  thief;*'  and  a  verdict  was  found  for  the  plaintiff.  On 
a  motion  to  set  aside  the  verdict,  on  the  ground,  that  it  ap- 
peared from  the  expressions  which  accompanied  the  word 
**  thief,"  that  the  defendant  did  not  intend  to  impute  felony, 
but  merely  used  that  word,  together  with  the  ottiers,  in  the 
heat  of  passion ;  that  no  evidence  was  given  to  shew  that  the 
word  "  thief*  was  understood  by  those  who  heard  it,  to 
charge  the  plaintiff  with  any  crime,  the  court  refused  the 
application ;  Sir  J.  Mansfield,  C.  J.  obsemng,  that  the  jury 
ought  not  to  have  found  a  verdict  for  the  plaintiff,  unless 
they  understood  the  defendant  to  impute  theft  to  the  plain- 
tiff:   The  manner  in  which  the  words  were  pronounced, 

o  Loret  ▼.  Hcvthorn,  Cro.  Eliz.  834.  C.  J.  in  Robert*  ▼.  Camdcu,  B.R. 

p  Roberts  v.  Camden,  9  Bast,  9s.  Vor.  S5, 1S07. 

q  Cook  V.  Cox,  9  M.  &  S.  1 10.  s  Penfold  t.  Wettcole>  3  Dm.  ^  PdU 

r  Per  Gould  and  Blacks  tone,  is.  9  Bl.  li.  R.  385. 
R.  9ti ], 8.  cited  byLd.  Ellecborouf b, 
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and  various  other  circumstances,  might  explain  the  mean- 
ing of  the  word ;  and  if  the  jury  had  thought,  that  the  word 
was  only  used  by  the  defendant  as  a  word  of  general  abuse, 
they  ought  to  have  found  a  verdict  for  the  defendant 
Supposing  that  the.  general  words  which  accompany  the 
word  "  thief"  might  have  warranted  the  jury  in  finding 
for  the  defendant,  yet,  as  they  have  not  done  so,  the 
court  cannot  say,  that  the  word  did  not  impute  theft  to 
the  plaintiff. 


IV.   Of  ike  Pleadings — Evidence — Costs. 

Of  the  Pleadings. 

The  general  issue  in  this  action  is,  not  guilty. 

On  the  general  issue,  the  defendant  will  not  be  allowed 
to  give  the  truth  of  the  fact  imputed  to  the  plaintiff  in  evi- 
dence in  mitigation  of  dan!ages;  and  this  rule  holds  in  all 
cases,  whether  the  words  do  or  do  not  import  a  charge  of  ffe- 
lony  ",  or  whether  a  charge  of  felony  be  particular*,  or  generals 
If,  liowever,  the  charge  be  true,  the  defendant  may  pfead  it 
in  justification. 

The  defendant  may  either  plead  or  (what  is  more  usually 
done  under  the  general  issue*)  give  in  evidence  the  manner 
and  occasion  of  speaking  the  words,  to  shew  that  they  were 
not  spoken  maliciously*. 

As  if  the  words  were  spoken  by  the  defendant  as  counsel, 
and  were  pertinent  to  the  matter  in  question**. 

Or  in  confidence ;  as  when  a  master,  upon  being.applied  to 
for  the  character  of  a  servant,  honestly  and  fairly  gives  the 
true  character  of  such  servant*  (11).    In  these,  and  similar 

u  Underwood  t.  Parkes,  Str.  laoo.  a  Brook  v.  MoDtag^ttC,  Cro,  Jac.  91. 

X  Smith  V.  Richardson^  Witles,  S4.  Per  b  S.  C. 

*  8  jadgea.  c  Edmoiuoo  ▼.  Stephenson  &  another, 
y  Per  i2iaage8,S.  C.  ««ll.  N.  P.  8.  Wcatherstoii  v. 
z  AAmMicd  in  Smith  v.  Richardson,  Hawkina,  i  T.  R.  no. 

•  Willes,  34. 


(11)  "  I  take  the  law  to  be  well  settled,  that  where  a  tOMltr  ts 
applied  to  for  the  character  of  a  servant,  the  former  is  not  called 
upon  in  an  action  to  prove  the  truth  of  any  a»per»»on»  thrown  cnit 
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cases,  an  action  will  not  lie,  because  malice  (one  of  the  essen'^ 
tial  grounds  in  actions  for  slander)  is  wanting.  ^ 

Evidence. 

If  the  nature  of  the  case  requires  one  or  more  introductory 
averments  in  the  declaration,  such  averments  must  of  course 
be  proved*. 

So  if  the  colloquium  alleged  be  necessaiy  to  maintain  the 
action,  it  must  be  proved,  as  where  words  are  laid  to  be  spoken 
of  a  person  with  respect  to  his  office  or  trade. 

The  words  must  be  proved  as  laid  in  the  declaration^;  that 
is,  such  of  them  as  will  support  the  action ;  for  it  is  not  tie* 
cessary  for  the  plaintiff  to  prove  all  the  words  stated  in  the 
declaration. 

formerly,  indeed,  it  was  holden,  that  the  plaintiff  must 
prove  the  words  precisely  as  laid^  but  now  it  is  sufficient 
to  prove  the  substance  of  them.  However,  if  the  words  be 
htid  in  the  third  person,  e.  g.  he  is  a  thief,  proof  of  words 
spoken  in  the  second  person,  e.  g.  you  are  a  thief,  will  not 
support  the  declaration ;  for  there  is  a  great  difference  be^ 
tween  words  spoken  in  a  passion  to  a  man's  face,  and  words 
l»poken  deliberately  behind  his  back^.  In  like  manner  a 
count  for  slanderous  words  spoken  affirmatively  cannot  be 
supported  by  proof  that  they  were  spoken  by  way  of  in- 
terrogatory; as  where  the  declaration  stated'*  that  the  de« 
fendant  spoke  these  words,  **  he,  the  plaintiff,  cannot  pay  his 

d  BuU.N.P.S.citeiSftTiger.Roberf,  317.  wbere  the  canw  doctrine  was 

Salk.  694.  applied,  aud  Bnller,  J.,  snid,  he  bad 

«  Barnes  r.  Hotlowny,  S  T.  R.  iso.  kouirn  a  variety  of  oonBuitson  the 

Per  Lawrence,  J.  in  Slaitland  v.Gold-  tame  objection ;  although  there  watf 

Bey,  ft  East,  43S.  a  cirse  in  Straufge  e  contra  and  also 

/  Bull.  N.  P.  5.  cites  9  R0I.  Abr.  716>  n  dictnmof  Lord  Hardwicke,  C  J., 

g  Ivarillo  Y.  Rogers,  London Sittin^ft,  in  Nelson  v.  Dixie,  Ca.  Temp.H. 

Trin.  177s.  B.  R.  Ld.  Mansfield,C.  J.  3u6. 

cifed  by  Buller  in  R.  ▼.  Berry,  4  T.  R.  h  Barnes  r.  Holloway,  8  T.  R.  1 50. 


1>y  him  against  the  latter,  but  that  it  lies  upon  the  servant  to  prove 
the  falsehood  of  such  aspersions.  In  such  case  the  master  is  justi- 
fied,  unless  the  servant  prove  express  malice.*'  Per  CKambre,  J., 
in  Rogers  v.  Clifton,  M.  44  Geo.  3.  C.  fi.  S  Bos.  k  Pal.  594. 
The  case  itself  is  well  worthy  of  attentiou  on  this  subject,  but  the 
circumstances  of  it  are  too  special  for  insertion  in  this  work.— N« 
A  servant  canuot  bring  an  action  against  his  master  for  not  giving 
him  a'  character.  Per  KenjroDi  €•  J»«  m  C^ol  r.  Sird|  8  £0^* 
K.  P.  C.  201. 


SLANDER.  1167 

labourers/'  and  the  evidence  was,  that  the  defendant  had 
asked  a  witness  "  if  he  had  heard  that  plaintiff  could  not  pay 
his  labourers/' 

In  an  action  for  words  of  perjury,  the  plaintiff  offered  in 
evidence  a  bill  of  indictment,  which  had  been  preferred 
against  him  by  the  defendant,  and  which  the  grand  jury  re* 
turned  ignoramus.  This  was  holden  to  be  admissible  evi- 
dence, to  shew  the  pialicious  intent  with  which  the  words 
were  spoken  ^ 

•  If  the  declaration  contain  several  actionable  words,  it  El 
ftuiBcieiit  for  plaintiff  to  prove  some  of  them^ 

Express  malice  need  not  be  proved ;  if  the  charge  be  false^ 
malice  will  be  implied. 

In  an  action  for  slander  of  title,  it  must  appear  that  the 
words  were  spoken  maliciously.  It  is  not  necessary  for  the 
defendant  to  plead  specially ;'  but  the  plaintiff  must  provQ 
malice,  which  is  the  gist  of  the  action^ 

• 

Action  for  words  imputing  a  crime ;  an  agreement  on  thf 
part  of  the  plaintiff,  to  waive  his  action  for  words  &pokei)l»  in 
consideration  that  the  defendant  will  destroy  certain  docu- 
ments in  his  possession,  or  which  might  afterwards  come  into 
bis  possession,  imputing  the  same  crime  to  the  plaintiff,  is 
(when  executed  by  the  burning  of  the  papers  in  his  posses- 
sion,) a  bar  to  the  action,  and  may  be  given  in  evidence  under 
the  general  issue". 

Costs. 

Bvstat  21  Jac  1.  c.  16.  s,  6.  "  If  the  jury  upon  the  trial 
of  the  issue,  or  the  jury  that  shall  inquire  of  the  damages^ 
assess  the  damages  under  forty  shillings,  then  the  plaintiff 
shall  recover  only  so  much  costs  as  the  damages  so  assessed 
amount  unto." 

It  is  to  be  observed,  that  this  statute  does  not  ex;tend  to 
actions  founded  on  special  damage  only,  because,  properly 
speaking,  they  are  not  actions  for  words,  but  for  the  special 
damage".  But  where  words  are  actionable  in  themselves*, 
tad  special  damage  is  laid  in  the  declaration  only  by  way  of 

1  Tate  r.  Hamphrey,  B.  R.  E.  4&Geo.  m  Lane  r.  Applegate,  l  Stark.  N.  P.  C. 

3.  2  Camp.  N.  P.  C.  73.  n.     Se«  97. 

alfo  Ruf tell  ▼•  M'Quister,  aote,  p.  a  Lowe  ▼.  Harewood,  Sir  Wm,  Jonce, 

998.  n.  196.. 

It  Compagooo  aad  Wife  t ,  M  artin,  8  Bl .  a  Lord  Ray ui .  ]  58S .    Bu rry  v .  Perry, 

R.  790.  9  Str.  93(>.  S.  C    Turner  y.  li^wt^ii, 

LSnith  ▼.  SpooBcr,  9  Taunt.  94fi.  WiUet,  438.  S  P. 
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aggravation,  although  the  special  damage  be  proved,  yet  if 
the  damages  recovered  are  under  40^.  there  shall  be  no  more 
costs  than  damages.  If  some  of  the  counts  in  the  declara- 
tion  be  for  words  that  are  actionable',  and  others  for  words 
not  actionable,  and  special  damage  be  laid  referring  to  all 
the  counts,  and  there  be  a  general  verdict  for  plaintiff,  he  is 
entitled  to  full  costs,  though  he  recover  less  than  AGs.  da« 
mages. 

In  a  case  where  the  declaration  embraced  two  distinct 
objects^,  viz.  a  charge  for  speaking  words  actionable  in  them- 
selves, and  a  charge  that  defendant  procured  plaintiff  to  be 
indicted,  without  probable  cause,  for  felony ;  it  was  holden, 
that  such  an  action,  not  being  merely  an  action  for  words, 
but  also  an  action  on  the  case  for  a  malicious  prosecution, 
was  not  within  the  statute ;  and,  therefore,  although  plaintiff 
recovered  damage  under  40^.  yet  he  should  be  entitled  to  full 
costs. 

In  cases  within  the  statute,  if  damages  are  under  40^; 
plaintiff  cannot «  have  more  costs  taxed  than  the  damages, 
notwithstanding  defendant  has  justified^. 

p  Savile  t.  Jardinc,  3  H.  B).  531 .  raid,  per  Clive,  J.,  in  Bsrtlet  r.  Rob- 

q  Topeall  v.  Edwards,  Cro.  Car.  163.  btns^  to  haire  been  determined   in. 

Blisard  ▼.  Barnes,   Cro.  Car.  807*  the  court  of  B.  R.  3  Wils.  958.  £. 

«.  P.*  5  G.  3. 
r  Halfordr.  Smith,  4  East,  567.  S.  P. 


{    1169    ) 


CHAP.    XXXVII. 


STOPPAGE  IN  TRANSITU. 

Nature  of  thit  Right — Who  shall  be  considered  as  ca- 
pahU  of  exer cuing  ii — Where  the  Tranntm  may  be 
said  to  be  coniinuing — Where  determined — How  fat 
the  Negociation  of  the  Bill  of  Lading  may  iemd  ta 
defeat  the  Right. 

Nature  of  the  Risht  of  stopping  in  Transitu^-^When 
goods  are  consigned  upon  credit  by  one  merchant  to  an^* 
other,  it  frequently  happens  that  the  consignee  becomes  a 
bankrupt  or  insolvent,  before  the  goods  are  delivered^  In 
such  case  the  law,  deeming  it  unreasonable  that  the  goods 
of  one  person  should  be  applied  to  the  payment  of  the 
debts  of  another,  permits  the  consignor  (o  resume  the  pos- 
session of  his  goods.  This  right,  which  the  consignor  has 
of  resuming  the  possession  of  his  goods,  if  the  full  price 
has  not  been  paid,  in  the  event  of  tlie  insolvency  of  the 
consignee,  is  technically  termed  the  right  of  stopping  in 
transitu.  The  doctrine  of  stopping  in  transitu  owes  its 
origin  to  courts  of  equity,  but  it  has  since  been  adopted 
and  established  by  a  variety  of  decisions  in  courts  of  law, 
and  is  now  regarded  with  favour  as  a  right  which  those 
courts  are  always  disposed  to  assist.  The  following  cases 
will  illustrate  the  nature  of  this  right  B.  at  London,  gave 
an  order  to  A.  at  Liverpool,  to  send  him  a  quantity  of  goods*. 
A.  accordingly  shipped  the  goods  on  board  a  ship  there, 
whereof  the  defendant  was  master,  who  signed  a  bill  of 
lading  to  deliver  them  in  good  condition  to  B.  in  London. 
The  ship  aiTived  in  the  Thames,  but  B.  having  become  a 
bankrupt,  the  defendant  was  ordered,  on  behalf  of  A.,  not  to 
deliver  the  goods,  and  accordingly  refused,  though  th^ 
freight  was  tendered.  It  appeared,  by  the  plaintiff's*  wit- 
nesses, that  no -particular  ship  was  mentioned,  whereby  the 

A  Assigaees  of  Burs^hall,  bankrupt,  ▼.  Hewai-J,  London  Sitting  after  Hil.  T, 
33  G,  s.  corura  Lord  JKlanafield,  C.  J.,  1  U.  Bt.  a6ti-  a. 

TOL.  I^  L    L 
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goods  should  be  sent,  in  which  case  the  shipper  is  to  be  at 
the  risk  of  th^  perils  of  the  seas.  An  action  on  the  case 
upon  the  custom  of  the  re^lm  haying  been  brought  against 
the  defendant  as  a  carrier.  Lord  Mansfield  was  of  opinion 
that  the  plaintiffs  were  not  entitled  to  recover,  and  said,  he 
had  known  it  several  times  ruled  in  Chancery,  tliat  where^ 
the  consignee  becomes  a  bankrupt,  and  no  part  of  the  price 
has  been  paid,  that  it  was  lawful  tor  the  consignor  to  seize  the 
goods  before  they  come  to  the  hands  of  the  consignee  or  his 
assignees;  apd  that  this  was  ruled,  not  upon  principles  .of 
equity  only,  but  the  laws  of  property.  The  plaintiffs  were 
nqnsuited. 

The  right  of  stopping  in  transitu  does  not  proceed  on  the 
ground  of  rescinding  the  contract,  but,  in  the  language  of 
Lord  Kenyon,  it  is  an  equitable  lien  adopted  by  the  law,  for 
the  purposes  of  substantial  justice.  Hence  the  circumstance 
of  the  vendee  having  paid  in  part  for  the  goods^  will  not  de^ 
feat  the  vendor*s  right  of  stopping  them  in  transitu;  the  vendor 
has  a  right  to  retake  them,  unless  the  full  price  of  the  goods 
has  been  paid;  and  the  only  operation  of  a  partial  payment  is 
to  diminish  the  lien,  pro  tanto. 

The  cases  which  have  been  decided  on  this  subject  may 
be  arranged  under  the  following  divisions:  1st,  who  shall  he 
considered  as  capable  of  exercising  the  right  of  stopping  in 
transitu  ;  2dly,  under  what  circumstances  the  transitus  shall 
be  considered  as  continuing;  3dly,  when  the  transitus  shall 
be  considered  as' determined;  and  lastly,  where  the  right  of 
the  vendor  has  been  defeated  by  the  negociation  of  the  bill  of 
lading. 

1.  JVho  shall  be  considered  as  capable  of  exercising  the 
right  of  stopping  in  transitu. — As  to  the  first  division,  I  api 
aware  of  t^yo  cases  only,  in  which  the  subject  has  been  brought 
under  the  consideration  of  the  court,  viz.  Feise  v.  Wray,  3 
East,  93.  and  Siffkcn  v.  Wray,6  East,  371.  Fron>  these 
cases  it  may  be  collected,  that  if  the  party  exercising  tlje 
right  stand  in  the  relation  of  vendor,  quoad  the  bankrupt  or 
insolvent,  it  is  sufficient;  but  that  a  mere  surety,  for  the 
price  of  the  goods,  is  not  entitled  to  stop  them  in  transitu. 
The  case  of  Feise  v.  Wray  was  shortly  this;  B.,  a  trader  in 
England,  gave  an  order  to  C,  his  correspondent  abroad,  to 
purchase  a  quantity  of  goods  for  him*.  C.  bought  the  goo^s 
accordingly  of  another  merchant,  (who  was  a  stranger  to  B. 
and  had  not  any  account  or  correspondence  with  him,)  and 

h  Hodicson  V.  I.oy,  7  T.  R.  440.  recog-        c  Feise  t.  Wray,  3  East,  93* 
nised  in  Feise  v.  Wray,  3  £ast,  9a. 
and  pott. 
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8liipped  them  on  board  a  general  ship,  on  the  account  and 
risk  of  B. ;  the  bill  of  lading  Was  filled  up  to  the  order  of  B. 
C.  drew  bills  of  exchange  on  B.  for  the  price  of  the  goods, 
including  also  a  charge  for  commission.  These  bills  were 
iaccepted,  but  not  paid;  for,  before  the  goods  arrived,  B. 
jbecame  a  bankrupt ;  whereupon  C.  authorized  his  agent  in 
England  to  obtain  possession  of  the  goods  on  their  arrival, 
which  he  did  accordmgly.  An  action  of  trover  having  been 
brought  by  the  assignees  of  B.,  against  the  agent  of  C,  to 
recover  the  value  of  the  goods,  it  was  contended,  on  the 
part  of  the  plaintiffs,  that  the  right  of  stopping  in  transitu  did 
not  attach  between  B.  and  C. ;  that  B.  must  be  considered 
as  the  principal  for  whom  the  goods  were  originally  pup- 
chased,  and  that  C.  was  only  his  factor  or  agent,  purchasing 
them  on  bis  account,  and  that  the  right  of  stopping  in  tran* 
«itu  did  in  point  of  law  apply  solely  to  the  case  of  vendor 
and  vendee ;  but  per  Lawrence,  J., "  if  that  were  so,  it  would 
nearly  put  an  end  to  the  application  of  that  law  in  this  coun- 
try ;  for  I  believe  it  happens,  for  the  most  part,  that  orders 
come  to  the  merchants  here,  from  their  correspondents 
abroad,  to  purchase  and  ship  certain  merchandise  to  them ; 
the  merchants  here,  upon  the  authority  of  those  orders,  ob^ 
lain  the  goods  from  those  whom  they  deal  with  ;  and  they 
charge  a  commission  to  their  correspondents  abroad,  upon 
the  price  of  tlie  commodity  thus  obtained.  It  never  was 
doubted  but  tha#'  the  merchant  here,  if  he  heard  of  the 
failure  of  his  correspondent  abroad,  might  stop  the  goods 
in  transitu.  But,  at  any  rate,  this  is  a  case  between'  vendor 
and  vendee ;  for  there  was  no  privity  between  the  original 
owner  of  the  fi^oods  and  the  bankrupt ;  but  the  property  may 
be  considered  as  having  been  first  purchased  by  C.,  ami 
ag-ain  sold  to  B.  at  the  first  price,  with  the  addition  of  his 
commission  upon  it.  He  then  became  the  vendor  as  to  B., 
and  consequently  had  a  right  to  stop  the  goods  in  transitu, 
unless  he  is  estopped  by  the  circumstance  of  B.  having  ac- 
cepted bills  for  the  amount,  which  bills,  it  is  contended, 
may  be  proved  under  B.*s  commission,  and  are  equivalent 
at  least  to  part  payment  of  the  goods ;  but  it  was  decided, 
in  Hodgson  v.  Loy,  7  T.  R.  440.  that  part  payment  for  the 
goods  does  not  conclude  the  right  to  stop  in  transitu  j  it 
only  diminishes  the  vendor's  lieuj  pro  tanto,  on  the  goods 
detained.  Then,  having  lawfully  possessed  liimself  of  them, 
he  has  a  lien  on  them  till  the  whole  price  be  paid,  which 
cannot  therefore  be  satisfied  by  shevvmg  a  part  payment 
only.  It  is  possible  that  part  payment  may  be  obtained  by 
proving  the  bills  under  B/s  commission ;  but  if  the  loss 
ifiust  fall  on  one  side  or  the  other,  the  maxim  applies,  "  Qu, 

L  L   $J 
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prior  est  tempore  potior  est  jure.'*  The  court  were  6f  Opinioi^ 
that  the  assignees  were  not  entitled  to  recover. 

The  fSsicts  of  the  case  in  Siffken  v.  Wray,  were  as  follow ; 
B.,  a  trader  in  London,  ordered  goods  to  be  shipped  to  him 
by  C*  his  corresponuent  at  Dantzic,  with  directions  to  C. 
to  draw  for  the  amount   on  D.  at  Hamburgh,  (who  had 
agreed  to  accept  the  bills,  upon  receiving  a  commission  on 
the  amount),  and  to  transmit  the  bills  of  lading  and  invoices 
to  D.,  who  was  to  forward  them  to  B.  in  London.    The 
goods  were  shipped,  D.  accepted  the  bills,  and  on  the  receipt 
of  tlie  bills  ot    lading,   transmitted  the  same  (which  were 
made  out  to  the  orders  of  the  shippers  and  not  indorsed)  to 
B.  in  London,  who  received  them,  together  with  the    in- 
voices and  letter  of  advice,  five  days  after  he  had  committed 
an  act  of  bankruptcy.     D.'s  acceptances  were  afterwards 
dishonoured,  whereby  C.  was  obliged  to  take. up  the  bills  of 
exchange.    J.  S  ,  tiie  agent  of  D.  in  England,  procured  from 
B.  the  bills  of  lading,  upon  an  undertaking  that  be  would 
dispose  of  the  goods,  on  their  arrival,  to  the  best  advantage^ 
and  apply  the  proceeds  to  the  discharge  of  the  bills  drawn 
against  them.    J.  S.  having  obtained  possession  of  the  goods, 
sold  them,  and  paid  the  proceeds  into  the  Court  of  Chancery, 
to  abide  the  verdict  in  an  action  directed  by  that  court  to  be 
brought  by  the  assignees  of  B.  against  J.  S.    C,  having  been 
apprised  of  what  had  been  done  by  J.  S.,  wrote  a  letter, 
signifying  his  approbation  of  J.  S.'s  conduct,  and  therein 
claimed  the  proceeds.    The  action  directed  by  the  Court 
of  Chancery  having  been  brought,  the  court  of  B.  R.  were  of 
opinion,  that  the  assignees  ot  B.  were  entitled  to  the  pro- 
ceeds :  for  1st,  D.  did  not  stand  in  therelation  of  vendor  of 
these  goods  quoad  the  bankrupt,  but  was  a  mere  surety  for 
the  price  of  the  goods*  and  consequently  he  was  not  entitled 
to  stop  them  in  transitu ;  Sdly,  although  C.  was  tlie  vendor 
of  the  goods,  yet  J.  S.  could  not  be  considered  as  hts  agent  in 
this  transaction,  not  having  received  any  authority  from  C* 
until  after  be  had  obtained  possession  of  the  goods;  but,  sup- 
posing him  to  have  been  the  agent  of  C.  before,  yet  there  wai 
not  any  adverse  taking  possession  of  the  goods,  inasmuch  as 
they  had  been  taken  under  an  amicable  agreement  with  B. 
after  his  bankruptcy. 

2.  Under  what  Circumstances  the  Transitus  shall  he  con- 
sidered  as  continuing, — ^As  to  the  second  division,  under 
what  circumstances  the  transitus  shall  be  considered  as  con- 
tinuing, the  cases  are  more  numerous  than  in  the  last  division, 
and,  as  they  depend  in  great  measure  on  their  own  spe^ 

4.  Siffken  and  auoUier,  assignee!  of  Browne^  banknipt*^  t.  Wray,  6  £Mt»  971* 
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cial   circumstances,   it  will  be  necessary  to  state  them  at 
Bome  length.     The  first  in  order  of  time   is  Stokes  v.  La 
Riviere,  London  sittings  after  Mich.  1784,  cited  in  3  T.  R. 
406.  and  more  correctly  by  Lawrence,  J.,  in  Botblinork  v. 
Inglis,  3  East,  397.    Messrs.  Duhem,  of  Lisle,  who  had  just 
arrived  in  London,  applied  to  the  plaintiff  (a  ribbon-weaver) 
for  a  quantity  of  ribbon.    The  plaintiff  having  received  a  fa- 
vourable account  by  the  defendants,  of  Dunems'  circum- 
stances, packed  up  goods  to  a  large  amount,  and  delivered 
them  to  the  defendants  to  be  forwarded  to  Lisle.    These 
goods,  with  others  purchased    in  like  manner   of  another  * 
tradesman  of  the  name  of  Twigge,  were  forwarded,  on  or 
about  the  12th  of  May,  to  the  defendants'  correspondents  at 
Ostend,  with' directions  to  send  them  to  the  order  of  Messrs. 
Duhem.    On  the  receipt  of  the  goods,  viz.  on  the  29th  of 
May,  the  defendants'  correspondents  at  Ostend  wrote  to  the 
Duhems  an  acknowledgment,  and  that  they  waited  their  di- 
rections.   On  the  12th  June  the  Duhems  stopped  payment ; 
and,  by  an  instrument  signed  the  13th  August,  consented  to 
Twigge*s  taking  back  his  goods.     But  Messrs.  Duhem  not 
having  fulfilled  some  engagement  with  the  defendants,  and 
being  c^onsiderably  indebted  to  them,  the  defendants  coun- 
termanded the  orders  they  had  ^iven  to  their  correspondents 
at  Ostend,  as  to  the  delivery  of  the  goods,  by  letter  of  the 
3-l8t  May,  and  directed  them  to  alter  the  marks  and  to  deli- 
ver them  to  their  order,  which  was  accordingly  done ;  and 
they  were  afterwards  disposed  of  in  satisfaction  of  the  de- 
fendants' demand  upon  Messrs.  Duhem;    they  contending^ 
that  immediately  upon  the  delivery  of  the  goods,  by  the 
plaintiff  to  them,  the  property  vested  in  Messrs.  Duhem» 
and  that  they,  the  defendants,  had  a  right  to  detain  them. 
Lord  Mansfield  said,  •*  No  point  is  more  clear  than  that  if 
goods  are  sold,  and  the  price  not  paid,  the  seller  fliay  stop 
them  in  transitu ;  /  mean  in  every  sort  of  passage  to  the 
hands  of  the  buyers.    There  have  been  a  hundred  cases  of 
this  sort;  ships  in  harbour,  carriers,  bills,  have  been  stopped. 
In  short,  where  the  goods  are  in  transitu,  the  seller  has  that 
proprietory  lien.     The  goods  are  in  the  hands  of  the  de^ 
fefidants  to  be  conveyed;   the  owner  may  get  them  back 
again." 

In  Hunter  and  another,  assignees  of  Blanchard  and  Lewis^ 
V.  Beal,  London  sittings  after  Trin.  17S5,  cited  3  T.  R.  466. 
an  action  of  trover  was  brought  for  a  bale  of  cloth,  which 
was  sent  by  Messrs.  Steers  and  Co.  of  Wakefield,  to  the  de- 
fendant, who  was  an  inn-keeper,  directed  for  the  banlcrupts, 
to  whom  the  defendant's  book-keeper  gave  notice  that  a 
bale  wag  arrived  for  them  -,  and  Steers  and  Co.  at  the  same 
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time  sent  them  a  bill  of  parcels  by  the  post»  the  receipt  of 
which  they  acknowledged  and  wrote  word. that  they  bad 
placed  the  anaount  to  the  credit  of  Steers  and  Co.  The  bank- 
rupts gave  orders  to  the  defendant's  book-keeper  to  send  the 
bale  down  to  the  Galley  Quay,  in  order  to  ship  it  on  board 
the  Union,  to  be  carried  to  Boston.  Tlie  defendant  accord- 
ingly sent  the  bale  to  the  quay ;  but,  arriving  too  late  to  be 
ahipped,  it  was  sent  back  to  him.  Within  ten  days  after- 
terwards,  a  clerk  of  the  bankrupts  went  to  the  defendant*^ 
warehouse,  when  the  defendant  asked  him  what  was  to  be 
done  with  the  bale  in  question,  and  was  ordered  to  keep  it  in 
his  custody  till  another  ship  sailed,  which  would  happen  in  a 
few  days.  The  bankruptcy  happened  soon  afterwards;  and 
Messrs.  Steers  and  Co.  sent  word  to  the  defendant  not  to  let 
the  bale  out  of  his  hands:  accordingly,  when  the  bankrupts 
applied  for  it,  he  refused  to  deliver  it  up.  Lord  Mansfield 
was  clearly  of  opinion,  that  though  the  goods  might  be  legally 
delivered  to  the  vendees  for  many  purposes,  yet  as  for  this 
purpose  there  must  be  an  absolute  and  actual  possession  by 
the  bankrupts;  or  (as  his  lordship  expressed  it)  they  must 
have  come  to  the  corporal  touch  of  the  vendees;  otherwise 
they  may  be  stopped  in  transitu ;  a  delivery  to  a  third  per- 
son, to  convey  to  them,  is  not  sufficient  The  preceding;  case 
of  Hunter  v.  Beal  was  much  commented  upon  by  Ld.  El- 
lenborough,  in  Dixon  v.  Baldwen,  5  East,  184.  The  im- 
pression on  his  lordship's  mind  appears  to  have  been  against 
the  determination.  His  words  are  these:  "As  to  Hunter  v. 
Beal,  in  which  it  is  said,  that  the  goods  must  come  to  the 
corporal  touch  of  the  vendees,  in  order  to  oust  the  right  of 
stopping  in  transitu^  it  is  a  figurative  expression,  rarely,  if 
ever,  strictly  true.  If  it  be  predicated  of  the  vendee's  own 
actual  touchy  or  of  the  touch  of  any  other  person,  it  comes  in 
each  instance  to  a  question,  whether  the  party  to  whose  touch 
it  actually  comes,  be  an  agent  so  far  representing  the  princi- 
pal, as  to  make  the  delivery  to  him  a  full,  effectual,  and  iinal 
delivery  to  the  principal,  as  contradistinguished  from  a  deli- 
very to  a  person  virtually  acting  as  a  carrier,  or  mean  of  con- 
veyance to  or  on  the  account  of  the  principal,  in  a  mere  course 
of  transit  towards  him.  I  cannot  but  consider  the  transit  as 
having  been  once  completely  at  an  end  in  the  direct  course 
of  the  goods  to  the  vendee;  i.  c.  when  they  had  arrived  at 
the  innkeepers,  and  were  afterwards,  under  the  immediate  or- 
ders of  the  vendee,  thence  actually  launched  again  in  a  course  of 
conveyance  frpm  him,  in  their  way  to  Boston ;  being  in  a  new 
direction  prescribed  and  communicated  by  himself.  And  if 
the  transit  be  once  at  an  end,  the  delivery  is  complete, .and  the 
iransitus  for  this  purpose  cannot  commence  de  novo,  merely 
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because  the  goods  are  again  sent  upon  their  travels  towards  a 
new  and  ulterior  destination." 

In  Hunt  and  others,  assignees  of  Bennet  and  Heaven  v. 
Ward,  cited  in  3  T.  K.  467.  where  goods  had  been  sent  by  or- 
ders from  the  vendee  to  a  packer;  the  packer  was  considered 
as  a  middle  man  between  the  vendor  and  vendee:  and,  there- 
fore, the  court  held  they  might  be  stopped  in  transitu,  on  the 
bankruptcy  of  the  vendee. 

So  where  A.  sold  goods  to  B.,  and,  according  to  B/s  direc- 
tions, sent  them  to  C. a  wharfinger",  to  be  by  him  forwarded 
toB.;  it  was  holden,  that  while  they  were  in  C.'s  hands,  they' 
might  be  stopped  by  A.,  because  they  were  merely  at  a  stage 
upon  their  tmnsit,  and  could  not  be  considered  as  having  ar^ 
rived  at  their  final  destination. 

The  plaintiff,  living  at  Leghorn,  consigned  goods  to  B.  at 
Liverpool,  by  a  ship  chartered  on  account  of  B.^  The  captain 
signed  three  bills  of  lading,  as  usual,  one  of  which  was  sent  to 
B.  Before  the  ship  arrived  at  L.,  B.  became  a  bankrupt.  On 
the  ship's  arrival  at  L.  she  was  ordered  to  perform  quarantine. 
Pending  the  quarantine,  one  of  the  assignees  of  B.  went  on 
lK)ard  the  vessel,  claimed  the  cargo  as  belonging  to  the  bank-^ 
rupt,and  put  two  persons  on  board  with  aview  of  keeping  pos- 
session. A  few  clays  after,  but  before  the  expiration  of  the 
quarantine,  the  plaintiff's  agent  served  a  notice  of  the  bank- 
ruptcy on  the  captain  of  the  vessel,  and  claimed  the  goods  on 
behalf  of  the  plaintiff;  a  similar  notice  was  served  oa  the  as- 
signees, the  defendants.  It  was  contended,  that  the  princi- 
pal's right  to  stop  in  transitu  was  completely  at  an  end  when 
the  consignee  had  got  possession,  by  any  means,  of  the  goods 
consigned:  that  the  consignee  might  have  met  the  vessel  at 
sea  on  her  voyage,  and  have  taken  possession  by  virtue  of  the 
first  bill  of  lading,  which  possession,  they  contended,  would  be 
complete  to  divest  any  right  the  consignor  might  have  to  stop 
the  goods  in  transitu:  but  Lord  Kenyon  was  of  opinion,  that 
this  was  a  stopping  in  transitu  sufficient  to  maintain  the  ac- 
tion; his  lordship  said,  that  in  order  to  give  the  consignee  a. 
right  to  claim  by  virtue  of  possession,  it  should  be  a  posses- 
sion obtained  by  the  consignee,  on  the  completion  of  the  voy- 
age; that  the  case  put,  that  the  consignee  had  a  right  to  go 
out  to  sea  to  meet  the  ship,  could  not  be  supported,  as  it^ 
might  go  the  length  of  saying,  that  the  consignee  might  meet 
the  vessel  coming  out  of  the  port,  from  whence  she  had  been 
consigned,  and  that  that  should  divest  the  property  out  of  the 

e  Smiib  and  another  ▼.  Gof8|  i  Camp,    f  Hoist  ▼.  Pownal  and-aaotlier,  i  Ei^p. 
^.P.C.fi83.  N.  P.C.i240. 
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consignor,  and  vest  it  in  himself,  which  was  a  position  not  to 
be  supported',  as  there  would  be  then  no  possibility  of  any 
stoppage  in  transitu  at  all.  That  in  the  present  case  the 
voyige  was  not  completed,  till  she  had  perforaaed  quarantine, 
till  which  time  she  was  in  transitu;  and  as  the  plaintiff's 
agent  had  given  notice,  and  claimed  the  cargo  before  the  com- 
pletion of  tne  voyage,  he  was  of  opinion,  that  the  plaintiff  had 
stopped  the  goods  time  enough  to  prevent  the  property  from 
vesting  in  the  assignees.  The  Court  of  B.  R.  on  a  motion  for 
a  new  trial,  confirmed  the  opinion  given  by  Ld.  Kenyon.  The 
like  judgment  was  given  in  the  case  of  Northey  and  another, 
assignees  of  Leyland  and  another,  v.  Field,  2  Esp.  N.  P.  C. 
613.  There  a  quantity  of  wine  was  consigned  to  B.  After 
the  arrival  of  the  vessel,  aboard  which  the  wine  in  question 
had  been  shipped,  but  pending  the  twenty  days  allowed  for 
payment  of  the  duty,  B.  became  a  bankrupt  After  the  ex- 
piration of  the  twenty  days  the  wine  was  removed  into  the 
king's  cellar,  where  by  the  excise  law  it  is  allowed  to  remain 
three  months;  during  which  time  the  owner  may  have  the 
wine  on  paying  the  duty,  warehouse-room,  &c.:  but  if  not 
paid,  at  the  end  of  the  three  months,  the  wine  is  sold.  The 
day  before  the  expiration  of  the  three  months,  the  agents  of 
the  consignors  applied  for,  and  endeavoured  to  pbtam,  pos- 
session of  the  wine,  but  in  vain.  The  wine  was  sold,  and  the 
Eroduce  paid  into  the  hands  of  a  broker.  An  action  having 
een  brought  by  the  assignees  of  the  bankrupt,  who  claimed 
the  produce.  Lord  Kenyon  was  of  opinion,  that  they  were  not 
entitled  to  recover,  observin^^  that  the  courts  of  late  years  had 
inclined  much  in  favour  of  the  power  of  the  consignor  to  stop 
his  goods  in  transitu^  it  V^ras  a  leaning  to  the  furtherance  of 
justice.  Lord  Hardwicke  had  been  of  opinion,  that  in  order 
to  stop  goodB  in  transitu^  there  must  be  an  actual  possession 
of  them  obtained  by  the  Consignor,  before  they  come  to  the 
hands  of  the  consignee;  but  that  rule  had  since  been  relaxed; 
and  it  was  now  held,  that  an  actual  possession  was  not  neces- 
sary, that  a  claim  was  sufficient,  and  to  that  rule  he  subscribed. 
In  the  present  case,  the  bankrupt  had  no  title  to  the  actual  pos- 
session, until  the  duties  were  paid — until  then  they  were  quasi 
in  custodia  legis  ;  before  the  sale,  the  agent  for  the  consignors 
claimed,  and  endeavoured  to  get  possession ;  that  was  a  suffi- 
cient stopping  in  transitu,  in  his  opinion,  to  secure  the.  rights 
of  the  consignor. 

B.,  resident  iu  Cumberland,  purchased  a  quantity  of  butter, 

g  But  see  s  Boi.  &  Pu).  461 . 
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from  A.',  who  agreed  to  deliver  it  to  D.  a  carrier.  B.  desired 
that  it  might  be  marked  with  the  initials  of  C.  his  brother^s 
name,  to  whom  he  usually*  sent  his  butter  consigned  for  sale 
on  his  own  account,  and  wnich  initials  B.  had 'constantly  used 
for  some  years  upon  such  consignments.  I'he  butter  was  de- 
livered by  the  vendors  to  D:,  the  carrier  agreed  on,  who  was 
desired  by  B.  to  farward  it  as  usual  to  a  wharfinger  Usually 
■  employed  by  B.  at  Stockton,  to  be  by  him  shipped  for  Lon- 
don. It  was  stated  in  the  case,  that  I),  enterea  the  butter  in 
his  way-bill  in  the  name  of  B.,  and  carried  it  on  his  account, 
the  vendor  telling  him  that  B.  was  to  pay  the  carriage.  He  car* 
ried  the  firkins  as  far  as  Bowes,  where  he  delivered  them  to 
£.,  another  carrier,  who  received  no  other  instructions  but 
from  the  way-bill;  E.  proceeded  with  them  to  Stockton, 
there  delivered  them  to  the  wharfinger,  who  had  general  di- 
rections from  B.  to  send  to  C.  his  brotlier  in  London.  The 
wharfinger  immediately  wrote  to  B.  acknowledging,  the  re« 
ceipt  of  the  butter,  and  also  to  C,  and  acquainted  the  latter 
with  the  name  of  the  ship  by  which  the  butter  was.  to  be  for- 
warded to  London.  Before  the  butter  reached  London,  B. 
and  C.  became  bankrupts,  and  the*defendant,  as  agent  of  the 
sieller,  got  possession  ot  the  butter  on  its  arrival  in  the  river. 
In  an  action  brought  by  the  assignees  of  B.,  one  of  the  ques- 
tions was,  whether  there  was  any  such  delivery  to  the  bank- 
rupt as  was  sufficient  to  divest  the  vendor'^  right  to  stop 
in  transitu.  It  was  contended,  on  the  part  of  the  defendant, 
that  there  was  not;  that  the  delivery  to  D.,  in  the  first 
instance,  and  aftenvards  that  by  him  to  E.,  and  by  E.  to  the 
wharfinger,  were  all  deliveries  inade  to  them  in  the  capacity 
of  common  carriers,  and  not  as  private  agents  of  the  bank- 
rupt. The  circumstance  of  the  bankrupt  desiring  D.  to 
carry  ther^goods  to  the  wharfinger  as  usual,  could  not  yary 
the  nature  of  the  agency.  But  supposing  it  did,  and  that 
it  amounted  to  the  appointment  of  the  wharfinger  as  a  spe- 
cial carrier  named  by  the  vendee,  that  would  not  alter  the 
vendor's  right  to  stop  f/i  transitu  (1),    that  Buller,  J.  had 

b  Hodgtou  T.  Luy,  7  T.  R  440. 


(1)  It  seems,  howei^er,  that  if  a  person  be  in  the  habit  of  using 
the  warehouse  of  a  wharfiiiger  as  his  o>%n,  and  make  that  the  re- 
prat  tory  of  his  goods,  and  ctispose  of  them  there,  tlmt  the  journey 
would  be  considered  as  at  an  end  when  the  goods  arrived  at  such 
warehouse.  Per  Chambre^  J.^  Kichardfon  v.  Ooss,  3  Bos.  &  PuU 
127. 
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eipressly  said,  in  Ellis  v.  Hunt,  3  T.  R.  469.  that  that  wotild ' 
make  no  difference,  and  that  the  case  of  Stokes  v.  La  Riviere, 
where  the  right  was  allowed,  was  a  case  of  delivery  to  a  par- 
ticular carrier ;  ind  as  to  the  mark  on  the  goods,  that  was 
not  for  the  purpose  of  taking  possession  of  them,  as  in  Ellis  v. 
Hunt,  but  merely  as  a  direction  to  whom  they  were  to  be 
sent.  The  court  were  of  opinion,  that  th«  defendant  was 
entitled  to  stop  the  goods  in  transitu.  Lord  EUenborough, 
adverting  to  the  preceding  case,  in  Dixoti  v*  Bald  wen,  5  East, 
185.  observed,  "  that  it  was  a  clear  case  of  transit  uncom- 
pleted ;  for  the  butter  jmrchased  in  Cumberland  was  proceed- 
mg  through  differetit  stages  of  county  conveyance  to  the  pur- 
chaser in  London,  but  before  it  reached  the  place  of  its  des- 
tination, it  was  stopped." 

B.,  being  a  trader  at  North  Tawton  in  Devonshire,  gave 
orders  to  the  plaintiffs  to  send  the  goods  in  question  to  him 
from  London,  but  did  not  direct  that  they  should  be  sent  by 
any  particular  ship*,  his  orders  were,  that  they  should  be  sent 
to  him  at  Exeter  to  be  forwarded  to  N.  T.  They  were  ac- 
cordingly shipped,  arrived  at  Exeter,  and  were  put  into  the 
hands  of  a  wharfinger,  to  be  forwarded  to  their  journey's 
end.  In  the  books  of  the  wharfinger  they  were  put  t6  the 
account  of  B.  as  the  person  to  whom  they  were  directied,  and 
he  was  considered  as  the  wharfinger's  pay-master.  In  this 
state  of  things  a  letter  was  received  by  the  plaintiffs,  in 
which  the  vendee  said,  that  his  situation  was  such  that  he 
should  not  receive  the  goods,  and  that  they  might  take  them 
back  again,  if  they  thought  proper.  The  plaintiffs,  imme- 
diately on  the  receipt  of  this  letter,  sent  to  the  wharfinger, 
and  forbade  him  to  deliver  them  according  to  the  direction. 
The  wharfinger  promised  not  to  deliver  them  until  he  could 
do  so  with  safety,  notwithstanding  which  he  afterwards  de- 
livered them  to  the  assignees  of  B.  The  question  was, 
whether  the  goods,  in  the  hands  of  the  wharfinger,  were  in 
such  a  situation  that  the  vendors  could  stop  them.  The 
court  were  of  opinion  that  they  were,  and  that  in  point  of 
fact,  the  goods  had  been  stopped  in  transitu;  for,  although 
there  had  not  been  any  corporal  touch,  yet  that  took  place 
which  was  equivalent  to  it  The  plaintiffs  gave  notice  to  the 
wharfinger,  and  demanded  the  goods  as  their  property;  and 
the  wharfinger  undertook  pot  to  deliver  them  until  he  wtis 
certain  of  a  safe  delivery,  '  Chambre,  J.  added,  that  there  was 
another  point,  however,  upon  which  he  had  entertained  some 
doubt*    The  vendor  did  not  get  possession  of  these  good^  by 
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his  own  diligence  and  care,  or  in  consequence  of  casual  in- 
formation, but  through  the  intervention  of  the  bankrupt  him- 
self, eight  days  after  the  act  of  bankruptcy  committed* 
That  circumstance  raised  some  doubt  in  his  mind ;  since  it 
appeared  that  the  bankrupt  had  thereby  given  a  preference  to 
the  plaintiffs  over  the  rest  of  his  creditors.  But  still,  upon 
the  whole,  he  was  inclined  to  agree  with  the  rest  of  the 
court;  that  he  was  not  fond  of  multiplying  small  distinctions; 
and  thought  that  too  many  had  been  already  taken,  and  the 
general  inconvenience  would  not  be  very  great,  since  many 
cases  of  this  kind  were  not  likely  to  arise.  It  seemed  indeed 
that  there  would  be  a  certain  d^ree  of  discretion  vested  in 
the  bankrupt,  since  he  would  be  empowered  to  accept  goods 
which  were  coming  to  him  from  one  consignor,  and  to  give 
notice  to  another  consignor  to  stop  them  in  transitu.  But,  as 
no  fraud  appeared  to  have  been  committed  on  the  part  of  the 
plaintiffs  in  this  case,  he  was  inclined^  on  this  point,  as  well 
as  the  others,  though  not  without  some  doubt,  to  concur  with 
the  rest  of  the  court  It  only  remains  to  observe,  that  where 
the  right  of  stopping  in  transitu  vests  in  the  consignor,  it 
cannot  be  divested  by  any  claim  made  upon  the  goods  in  their 
transit  by  a  creditor  of  the  consignee,  as,  e.  g.  by  process  of 
foreign  attachment  at  the  suit  of  such  creditor'' ;  or  by  a 
common  carrier,  claiming  to  retain  the  goods  as  a  lien  for  his 
general  balance  due  from  the  consignee*;  for  the  vendor's 
right  of  stopping  in  transitu^  is  the  elder  and  preferable  lien^ 

Although  goods  have  been  delivered  at  the  packers  of  the 
purchaser,  he  having  no  warehouse  of  his  own,  if  they  were 
to  be  paid  for  in  ready  money,  and  this  was  intimated  to  the 
packer  when  he  received  them,  they  may  still  be  stopped  in 
transitu'^. 

3.  When  the  Transitus  may  be  considered  as  determined. — ^ 
We  now^proceed  to  the  third  division,  under  which  it  is  pro- 
posed to  arrange  those  cases  in  which  it  has  been  decided,  that 
the  transitus  was  complete,  and  the  delivery  of  such  a  nature 
as  to  divest  the  vendor's  right  of  stopping  in  transitu. 

The  first  case,  on  this  branch  of  the  subject,  is  that  of 
Kllis  V.  Hunt,  M.  T.  30  G.  3.  B.  R.  3  T.  R.  464.,  the  facts 
of  which  were  shortly  these :  B.  ordered  a  quantity  of  files 
from  the  plaintiff,  a  maiiufacturer,  at  Sheffield;  the  files 
were  packed  in  a  cask,  and  sent  by  a  waggon,  directed  to 
B.,.  in  London.    Before  their  arrival  in  London,  B.  became  a 

k  Smith  ▼.  Gets,  i  Camp.  N.  P.  C.    m  LoeichiMa  y.  WiUiant,  4  Campb. 
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bankrupt  On  their  arrival  there,  the  goods,  while  they  re- 
mained at  the  inn,  were  attached  by  a  creditor  of  the  bank* 
rupt  by  process  of  foreign  attachment;  afterwards  the  provi- 
sional assignee  under  B.!s  commission  demanded  the  goods 
from  the  carrier,  and  put  his  mark  upon  the  cask,  but  did 
not  take  it  away.  A  lew  days  afterwards,  the  plaintiff,  who 
bad  not  been  paid  for  his  goods,  wrote  a  letter  to  the  carrier, 
directing  him,  in  case  the  goods  were  not  delivered,  to  keep 
them  in  his  warehouse,  as  be  bad  been  informed  that  B. 
was  become  a. bankrupt.  I'he  court  were  of  opinion,  that 
the  goods  were  not  in  transitu  at  the  time  when  the  plain- 
tiff wrote  to  countermand  the  delivery  of  them ;  before  that, 
the  provisional  assignee,  who  stood  in  the  place  of  the  bank- 
rupt, had  put  his  mark  on  the  cask ';  when  the  goods  were 
marked,  they  were  delivered  to  the  commissioners  aa  far 
as  the  circumstances  of  the  case  would  permit,  for,  being 
under  an  attachment,  the  assignee  could  not  then  take  them 
away. 

Where  a  part  of  the  goods  sold  by  an  entire  contract  has 
been  taken  possession  of  by  the  vendee,  that  shall  be  deemed 
taking  possession  of  the  whole. 

A.,  at  a  foreign  port**,  shipped  goods  by  order  and  on  ac- 
count of  B.,  to  be  paid  for  on  a  future  day,  and  bills  of 
lading  were  accordingly  signed  by  the  master  of  the  ship; 
one  of  the  bills  was  immediiately  transmitted  to  B.,  who 
before  the  arrival  of  the  ship  at  the  place  of  destination,  sold 
the  goods  and  indorsed  the  bill  of  lading  to  C. ;  after  the 
arrival  of  the  ship,  and  a  delivery  of  part  of  the  goods  to  the 
agent  of  C,  B.  became  bankrupt  without  having  paid  A.  the 
price  of  the  goods.  It  was  holden,  that  the  transitus  was 
ended  by  the  part  delivery <  which  must  be  taken  to  be  a 
delivery  of  the  whole,  there  appearing  no  intention,  either 
previous  to,  or  at  the  time  of  the  delivery,  to  separate  part  of 
the  cargo  from  the  rest.  So  where  a  number  of  bales  of  ba- 
con, then  lying  at  a  wharfs,  having  been  sold  for  an  entire 
sum,  to  be  paid  for  by  a  bill  at  two  months,  an  order  was 
given  to  the  wharfinger  to  deliver  them  to  the  vendee,  who 
went  to  the  wharf,  weighed  the  ir/to/c,  and  took  away  several 
bales,  and  then  became  bankrupt;  whereupon  the  vendor, 
wjthin  ten  days  from  the  time  of  the  sale,  ordered  the 
wharfinger  not  lo  deliver  the  remaiiider.  By  the  custom  of 
the  trade,  the  charges  of  warehousing  were  to  be  paid,  by 

.n  See  Stoveld  ?.  Hughes,  ]  4  East,  308.    p  Uammond  and  others  v.  AndcnoBy 
aud  post.  I  Bos.  &  Pul.  N.  R.  69. 
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the  vendor,  for  fourteen  dajrs  after  the  sale.  It  was  holden, 
that  the  contract  being  entire,  and  part  having  been  taken 
away,  the  delivery  to  the  vendee  was  complete,  and,  conse- 
quently, the  privilege  of  stopping  in  transitu  could  not  at- 
tach. Chambre,  J.  observed,  that  the  payment  of  the  ware^ 
house  room,  by  the  vendor,  could  not  make  any  diiTereoce. 
The  vendor,  of  course,  charged  just  so  much  mere  as  would 

Eay  the  exoense  of  warehouse  room ;  that  if  the  expense  had 
een  paid  by  the  vendee,  it  would  not  make  a  delivery  at  the 
wharf  a  delivery  to  him  ;  nor  could  the  vendor  avail  himself 
of  the  circumstance  of  the  expenses  being  paid  by  him  to 
prevent  a  delivery  to  the  vendee  from  operating  as  such. 
This  was  a  much  stronger  case  than  the  preceding  one  of 
Slubey  v.  Hey  ward :  that  proceeded  upon  the  principle  that 
a  delivery  of  part,  where  the  contract  was  entire,  was  a  deli« 
very  of  the  whole ;  here  there  was  an  actual  delivery  of  th« 
whole.  The  bankrupt  had  actual  manual  possession  of  every 
article,  and  having  weighed  them  ail,  he  took  upon  himself 
to  separate  them.  N.  The  two  last  cases  of  Slubey  v.  Uey« 
ward  and  Hammond  v.  Anderson  underwent  some  discus*, 
sion  in  Hanson  v.  Meyer,  6  I^ast,  614.  (which  see  under  tit. 
Trover,  s.  I.)  but  their  authority  does  not  appear  to  have 
been  shaken  in  the  slightest  degree. 

If  a  person  purchase  goods  here  to  be  sent  abroad,  and  they 
are  delivered  on  board  a  chartered  ship  in  a  port  of  this  king« 
dora,  such  delivery  is  in  effect  a  delivery  to  the  vendee. 

Trover  by  the  assignees  of  bankrupts**,  to  recover  the  valu$ 
of  a  quantity  of  tobacco  shipped  by  the  defendants,  by  order 
of  the  bankrupts,  on  board  a  ship  bound  from  London  for 
Alexandria,  which  ship  was  chartered  to  the  bankrupts  for 
three  years,  from  July,  1792,  and  which  was  paid  for  by  a 
bill  of  three  months,  drawn  by  the  defendants,  on  the  bank* 
rupts,  and  accepted  by  them.  The  goods  wer^  shipped  on 
the  4th  of  February,  1793,  for  which  the  mate's  receipt  was 
given,  and  an  invoice  thereof  made  out  by  the  defendants 
in  the  names  of  the  bankrupts  j  the  bankrupts  were  to  find 
stock  and  provisions,  and  to  pay  the  master.  The  vessel  was 
detained  by  contrary  winds  at  Portsmouth:  during  which 
time,  the  bankrupts  having  stopped  payment  about  the  11th 
of  March,  1793,  the  defendants  procured  bills  of  lading  toie 
signed  by  the  captain  to  them,  and  obtained  possession  of  the 
tobacco  in  September,  1794,  and  procured  it  to  be  relanded, 
and  afterwards  disposed  of  for  their  benefit.    It  was  holden. 


q  Fowler  and  another,    ansigoees  of        Co.  M.  T.  30  G.  3.  dted  in  7  T.  H. 
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that  the  delivery  was  complete,  by  putting  the  goods  on  board 
the  ship,  and^  consequently ,  that  the  assignees  were  entitled 
to  recover.  It  will  be  observed,  that,  in  the  preceding  case, 
the  bankrupts  were  to  have  the  entire  dispositionrof  the  ship', 
and  the  complete  control  over  her  during  the  three  years. 
The  ship  had  been  one  voyage  to  Alexandria,  and  had  the 
goods  put  on  board  her,  to  cany  them  on  another  voyage  to 
the  same  place ;  not  for  the  purpose  of  conveying  them  fr^ifii 
the  vendors  to  the  bankrupts,  but  that  they  might  be  sent 
by  the  bankrupts  upon  a  mercantile  adventure,  for  which 
they  had  bought  them.  From  nqt  adverting  to  these  mate- 
rial circumstances  an  inference  was  drawn  from  the  preced- 
ing decision,  which  the  case  did  not  warrant,  namely,  that 
the  right  of  stopping  in  transitu  could  not  exist  after  a  deli- 
very of  goods  on  board  a  chartered  ship.  This  opinion,  how- 
ever, was  exploded  in  the  case  of  Bothlingk  v.  Iti^lis,  H.  43 
G.  3.  B,  R.  3  East,  381.  There  a  trader,  who  resided  in  Eng- 
land, chartered  a  ship,  on  certain  conditions,  for  a  voyage  to 
Russia,  and  to  bring  goods  home  from  his  correspondent 
there,  who  accordingly  shipped  the  goods  on  account,  and  at 
the  risk  of  the  freighter,  and  sent  him  the  invoices  and  bills 
of  lading  of  the  cargo.  It  was  holden,  that  the  deliveiy  of 
the  goods,  on  board  such  chartered  ship,  did  not  preclude 
the  right  of  the  consignor  to  stop  the  goods  while  in  transitu 
on  board  the  same  to  the  vendee,  in  case  of  his  insolvency, 
in  the  mean  time,  before  actual  delivery,  any  more  than  if 
they  had  been  delivered  on  board  a  general  ship  for  the 
same  purpose. 

The  plaintiff',  a  manufacturer  at  Norwich,  agreed  with 
I.  S.  for  the  purchase  of  some  pipes  of  Wine,  one  of  which 
was  to  be  paid  for  in  money,  and  tor  the  remainder  I.  S.  was 
to  take  goods.  I.  S.  wrote  to  C,  his  correspondent  in  London, 
to  send  the  wines ;  C.  accordingly  purchased  the  wines  of  D,, 
shipped  them,  and,  by  the  bill  of  lading,  consigned  them  to 
the  plaintiff  by  a  vessel  employed  in  the  course  of  trade  be- 
tween Yannouth  and  London.  On  the  arrival  of  the  wine 
at  Yannouth,  an  agent  for  the  plaintiff  received  it  on  his  ao- 
count,  and  deposited  it  in  the  cellar  of  the  defendant,  who 
was  to  be  paid  for  the  cellar  room  by  the  plaintiff.  A  few 
days  after,  the  plaintiff  arrived  at  Yarmouth,  tasted  the 
wines,  and  took  samples  of  them.  Shortly  afterwards,  D,, 
discovering  that  C,  to  whom  he  had  sold  tlie  wines,  was  a 
man  of  no  property,  desired  the  defendant  to  keep  possession 
of  the  wine,  giving  him  an  indemnity.     The  plaintiff  having 

.c  P«r  Lawrence,  J.  3  East,  396,  7.  0  Wri^^ht  ▼.  Lawes,  4  £sp. 
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brought  this  action  for  the  recovery,  the  payment  for  one 
pipe,  and  the  agreement  as  to  the  remainder,  was  proved. 
This,  in  Lord  Kenyon's  opinion,  gave  the  plaintiff*  a  title 
to  the  whole.  It  was  then  contended^  that  as  the  plaintiff 
lived  at  Norwich^  the  goods  must  be  deemed  to  be  in  transitu 
until  they  arrived  there;  whereas  here,  they  had  arrived 
only  at  Yarmouth,  and  had  never  been  dehvered  at  Norwich; 
that  the  usual  course  was,  to  put  them  into  lighters,  at  Yar- 
mouth, and  forward  them  to  Norwich ;  so  that,  until  their 
arrival  there,  they  were  in  transitu^  and  could  be  stopped  by 
the  owners.  But  per  Lord  Kenyon,  *'  there  is  no  colour  for 
saying  that  these  goods  were  in  transitu.  I  once  said,  that 
to  confer  a  property  on  the  consignee,  a  corporal  touch  waa 
necessary.  I  wish  the  expression  had  never  been  usec(,  as  it 
says  too  much ;  but  here,  if  a  corporal  touch  was  necessary 
to  confer  a  property  on  the  consignee,  it  had  taken  place ;  but 
all  that  is  necessary  is,  that  the  consignee  exercise  some  act 
of  ownership  on  the  property  consigned  to  him,  and  he  has 
done  so  here ;  he  has  paid  for  the  warehouse  room ;  he  has 
tasted  and  taken  samples  of  the  wines ;  but  it  is  said,  they 
have  not  reached  tlie  plaintiif 's  place  of  abode,  where  they 
were  to  be  ultimately  delivered ;  but  I  think  there  was  a 
complete  delivery  at  Yarmouth." 

The  reader  will  have  collected  from  the  cases  in  the  pre- 
ceding section,  viz.  Hunt  v.  Heaven  and  Mills  v.  Ball,  that 
where  goods  have  been  delivered  to  a  packer  or  wharfinorer, 
for  the  purpose  of  being  forwarded  to  an  ulterior  destination^ 
and  the  packer  or  wharfinger  may  be  considered  merely  as  a 
middle  man,  iq  such  cases  the  right  of  stopping  in  transitu 
remains.  It  now  becomes  necessary  to  remark,  that,  where 
the  insolvent  has  no  warehouse,  or^no  other  place  of  delivery 
than  the  warehouse  of  the  packer,  &c.  and  there  is  no  place 
of  ulterior  delivery  in  view,  the  transitus  will  be  considered 
as  at  end  when  the  goods  have  arrived  at  such  warehouse, 
that  being  their  last  place  of  delivery.  The  following  cases 
will  illustrate  this  rule: 

Trover  for  goods.  It  appeared*,  that  the  goods  in  question 
were  purchased  of  the  plaintiffs  at  Manchester,  by  one 
Moisseron  (who  was  the  general  agent,  in  London,  of  the 
hoflse  of  Le  Grand  and  Co.,  of  Paris)  in  the  name  of  that 
bouse;  that  by  Moisseron's  directions  the  goods  were  sent 
for  him  to  the  house  of  the  defendant,  in  London,  who  was 
a  packer,  and  arrived  there  on  the  3d  of  Sept.  1802;  that, 
upon  their  arrival  there,  Moisseron  came  to  the  defendant's 

t  Leeds  and  another  ▼.  Wiiglit,  3  Boe.  At  PuL  aso. 
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house,  and  had  some  of  the  goods  unpacked  and  sent  awaj, 
and  the  remainder  repacked;  that  on  the  7th  Septembeir, 
while  the  goods  so  repacked  remained  in  the  house  of  the  de- 
fendanty  news  arrived  that  the  house  of  Le  Grand  and  Ca  at 
Paris,  had  failed ;  upon  which  the  plaintiffs  tendered  to  the 
defendant  his  charges  upon  the  goods,  and  required  that  th^ 
should  be  delivered  up  to  them.  It  also  appeared  that  Mois" 
seron  had  a  general  power  either  to  send  the  goods  to  Le 
Grand  and  Co.  at  Paris^  or  to  Holland^  Germany^  or  such 
other  market^  as  he  should  think  most  heneficiaL  It  was 
bolden  that  the  goods  in  the  hands  of  the  defendant  were 
not  any  longer  in  transitu. 

Trover  for  goods.  The  goods  in  question  had  been  or* 
dered  by  the  bankrupt',  who  was  a  merchant  in  London,  of 
Messrs.  Wallers,  of  Manchester,  and  were  forwarded  by  them, 
directed  to  the  bankrupt,  at  the  Bull  and  Mouth  Inn,  on  the 
16th  March,  1802.  On  the  23d  of  March,  the  gQods  were 
sent  from  the  Bull  and  Mouth  lun  to  the  defendant's  house, 
who  was  a  packer,  not  in  consequence  of  any  orders  respect- 
ing those  particular  goods,  but  in  consequence  of  a  general 
order  from  the  bankrupt  to  send  all  goods  directed  to  him  to 
the  defendant's  house.  On  the  11th  March,  the  bankrupt, 
who  lived  in  lodgings,  and  had  no  warehouse  of  his  own^  ab- 
sconded, leaving  no  clerk  to  accept  goods  or  orders  for  him. 
On  the  arrival  of  the  goods  at  the  defendant's  house,  they 
were  booked  for  the  account  of  the  bankrupt ;  and  the  de* 
fendant  not  knowing  that  the  bankri^pt  had  then  absconded, 
and  not  having  any  directions  from  him  respecting  the  goods, 
caused  them  to  be  unpacked  with  a  view  to  ascertain  of  what 
thev  consisted.  On  the  dlst  of  March,  Messrs.  Wallers  hav- 
ing  learned  the  situation  of  the  bankrupt's  affairs,  claimed  the 
goods  from  the  defendant,  and  on  the  day  after  they  were 
demanded  hy  the  assignees.  The  defendant,  being  indemni* 
fied  by  Messrs.  Wallers,  refused  to  deliver  the  goods  to  the 
plaintiffs.  It  was  holden,  that  the  transitus  was  at  an  end, 
inasmuch  as  there  was  not  any  other  place  of  delivery  than 
the  warehouse  of  the  packer;  the  goods,  when  arriv^  there, 
had  come  to  their  last  place  of  delivery,  and  consequently 
were  no  longer  liable  to  the  right  of  stoppage  in  transitu. 

So,  where  the  goods  have  so  far  gotten  to  the  end  of  ttieir 
journey,  that  they  wait  for  new  orders  from  the  purchaser  to 
put  them  again  in  motion,  to  communicate  to  them  another 
substantive  destination,   and  if  without  such  orders,  they 

II  Scott  and  others,  asiigneet  of  Berkley  a  bankrupt,  ▼.  Pcttit,  S  B«f;  l( 
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would  continue  stationary,  the  right  of  stopping  in  transitu  is 
gone. 

A.  and  B.*,  traders,  living  in  London,  were  in  the  course  of 
ordering  goods  of  the  defendants,  cotton-manufacturers  at 
Manchester,  to  be  sent  to  M.  and  Co.  at  Hull,  for  the  purpose 
of  being  afterwards  sent  to  the  correspondents  of  A.  and  B. 
at  Hamburgh  ;  and  on  the  3Ist  March,  A.  and  B.  sent  orders 
to  the  defendants  for  certain  goods,  to  be  sent  to  M.  and  Co. 
at  Hull,  to  be  shipped  for  Hamburgh  as  usual.  It  was 
holden,  that  as  between  buyer  and  seller  the  right  of  the  de- 
fendants to  stop,  as  in  transitu,  was  at  an  end  when  the  goods 
came  to  the  possession  of  M.  and  Co.  at  Hull,  for  they  were 
for  this  purpose  the  appointed  agents  of  the  yendees,  and  re- 
ceived orders  from  them  as  to  the  ulterior  destination  of  the 
goods ;  and  the  goods,  after  their  arrival  at  Hull,  were  to  re- 
ceive a  new  direction  from  the  vendees. 

So  if  after  goods  are  sold^  they  remain  in  the  warehouse 
of  the  vendor,  and  he  receives  warehouse  rent  for  them,  this 
amounts  to  a  delivery  of  the  goods  to  the  purchaser,  so 
as  to  put  an  end  to  the  vendor's  right  of  stopping  them  in 
transitu* 

So  where  the  purchaser  of  goods  received  from  the  seller 
an  order  to  the  wharfinger,  in  whose  warehouse  the  goods 
were  deposited,  to  deliver  them ;  and  the  purchaser,  having 
lodged  the  order  with  the  wharfinger,  he  transferred  the 
goods  into  the  name  of  the  purchaser ;  it  was  holden*,  that 
by  such  transfer  the  wharfinger  became  a  trustee  for  the 
purchaser,  and  there  was  an  executed  delivery  as  much  as 
if  the  goods  had  been  delivered  into  the  hands  of  the  pur- 
chaser. So  where  goods  being  entered  in  the  books  of  the 
W.  I.  Dock  Company  in  the  name  of  A.  he  received  the 
usual  cheoue  for  them,  which,  having  sold  the  goods  for 
money  to  B.,  he  indorsed  and  delivered  to'  him,  and  B.  after- 
wards sold  the  goods  on  credit  and  delivered  the  cheque  to 
C. ;  it  was  holden%  that  on  C.'s  insolvency  A.  could  not 
(for  the  benefit  of  B.)  stop  the  goods,  although  they  continued 
to  stand  in  his  name,  and  he  paid  rent  for  them,  and  although 
the  cheque  had  not  been  lodged  with  the  Dock  Company.  So 
where  the  defendants  sold  to  I.  S.  a  quantity  of  timber,  then 
lying  at  their  wharf, for  the  priceof  which  I.  S.  g-ave  the 

%  Dixon  and  otheri,  aMigiieei  of  B«l-  s  Harroan    ▼.    Andenon,    s   Camp. 

tier,  abankrapt,  v.  Baldwen,  5  Eaft,  N.  P.  C.  S43.    8e«  Whitchouac  r. 

175.  Frost,  IS  East,  bJ4. 

7  Hurry  ▼.  MaDgtes,  l  Camp.  N.  P.  C.  a  Spear  v.  Travcrs,  4  Camp.  N.  P.  C. 

452.  '     95  J. 
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dkfeftdants  billfl  payable  at  a  future  day.  I.  S.  haring  maiked 
the  timber  with  his  own  mark,  afterwards  sold  it  to  the 
plaintiff,  who  paid  him  for  the  same.  The  plaintiff  went  to 
the  wharf,  apprized  the  defendants  of  his  purchase,  received 
for  answer  that  it  was  very  well^  and  that  they  would  go 
with  bim  and  shew  him  the  timber,  which  they  accordingly 
did,  and  thereupon  the  plaintiff  put  his  own  mark  on  the 
timber.^  The  bills  given  by  I.  S.  to  the  defendants  having 
been  dishonoured,  they  claimed  to  stop  in  transitu ;  but  it 
was  holden^,  that  there  was  an  executed  delivery,  and  that 
the  plaintiff  having  given  notice  to  the  defendants,  that  I.  S. 
had  sold  the  property  to  him,  and  his  then  marking  it  as  his 
own,  made  an  end  of  the  transit,  and  the  defendants  could  no 
longer  retain- or  stop  the  timber.  Lord  EUenborough,  C.  J. 
observed  in  this  case,  that  the  change  of  mark  from  A.  to  B« 
on  bales  of  goods  in  a  warehouse,  had  been  holden  by  the 
House  of  Lords,  in  a  late  case,  to  operate  as  an  actual  deli- 
very of  the  goods. 

4.  How  far  the  Negotiation  of  the  Bill  of  Lading  may  tend 
to  defeat  the  Right  of  stopping  in  Transitu, — Where  the  pro- 
perty in  goods  has  passed  to  a  vendee,  subiect  only  to  be 
divested  by  the  vendor's  right  to  stop  them  while  in  transitu, 
such  right  must  be  exercised,  if  at  all,  before  the  vendee  has 
piarted  with  the  property  to  another  for  a  valuable  considera- 
tion, bond  fide,  and  by  indorsement  of  the  bill  of  lading, 
(without  notice  of  such  circumstances,  as  render  the  bill  of 
lading  not  fairly  and  honestly  negotiable,)  given  him  a  right 
to  recover  them' ;  for  the  indorsement  of  a  bill  of  lading  for 
a  valuable  consideration,  and  without  notice  by  the  indorsee 
of  a  better  title,  passes  the  property. 

The  legal  title,  however,  of  the  indorsee  of  a  bill  of  lading, 
may  be  impeached  on  the  ground  of  fraud';  but  the  mere 
circumstance  of  the  indorsee  knowing  at  the  time  when  the 
bill  of  lading  was  indorsed  and  delivered  to  him,  that  the 
consignor  had  not  received  money  payment  for  his  goods,  but 
had  only  taken  the  consignee's  acceptances,  payable  at  a  future 
day  not  then  arrived,  is  not  sufficient  to  invalidate  the  title  of 
the  indorsee,  in  a  case  where  the  abs^ce  of  fraud  and  mab 
fides  is  found  \ 

A.  beiAg  indebted  to  B.  on  the  balance  of  accounts  include 

•  b  Sloireti.T.  Hagfaet,  14  Enat,  308.  f  Cnnlttg  t.  Br«wa>9  East,  506.    Sm 

«  Licklmrrow  v.  Mason,  9  T.  R.  ^.  fiirtber  on  (his  lulject  Coxt  ▼.  Har- 

See  the  argument  of  Bulicr,  J.  6  den,  4  East,  911.    Waiinr  ▼.  Cox, 

East,  91.  n.  i  Camp.  N.  P.  C.  369.  wd  Barrow^ 

4  Wright  ▼.  Campbell,  %  Burr.  904^*  r.  Colas, s  Cavf .  M.  P.  C  fi^t 

MomoQi  T.  Miaieii,  9  T.  B.  §74^ 
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ing  bills  of  exchange  still  running,  accepted  by  B.  for  A.^ 
consigned  goods  to  B.  on  account  of  this  balance.  It  was 
holden,  that  A.  was  not  intitled  to  stop  the  goods  in  transitu, 
upon  B.  becoming  insolvent  before  the  bills  were  paid ;  be- 
cause the  goods  being  consigned  to  B.  on  account  of  the  balance 
which  then  existed  in  B/s  favour,  the  property  vested  in  B. 
absolutely  ^ 

So  if  the  purchaser  of  goods  to  be  paid  by  bill  after  giving 
his  acceptance  during  the  time  of  credit,  and  while  the  goods 
are  in  transitu  sells  them  to  a  third  person  for  a  valuable 
consideration,  without  tmnsferring  any  bill  of  lading  to  hiifn, 
the  right  of  the  original  vendor  to  stop  the  goods  in  transitu  is 
taken  away*.   . 

f  VertiUT»Jevd,4CuDp.  N.P.  C.  3i.    f  Davb ▼. Rejroolds, 4 Camp.  N.P.C 
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TITHES. 

I.  Definition. — Of  the  Remedies  in  the  Common  La^ 
Courts  for  the  Recovery  of  Tithes^  or  the  Value 
thereof. 
II.  Debt  on  Stat.  2Sf  3  Edw.  6.  c.  13.  for  not  setting 
out  Tithes. — Of  the  Provisions  of  the  Statute^ 
and  the  Construction  thereof — Of  the  Persons 
to  whom  Tithes  are  due. — Of  the  Persons  by 
whom  and  against  whom  an  Action  on  the  Sta^ 
tute  may  be  brought. — Of  the  Declaration. — 
Pleadings.  —  Evidence.  —  Verdict.-^Costs.  — 
Judgment. 


(.  Definition. — Of  the  Remedies  in  the  Common  Law 
Courts  for  the  Recovery  of  Tithes^  or  the  Value 
thereof 

Definition.— TiTUBs.  are  a  tenth  part  of  the  annual 
increase  of  land,  or  of  beasts,  &c.  on  the  land,  and  of  the  la- 
bour and  industry  of  the  occupier,  payable  to  the  parson  of 
e^ch  parish  for  his  maintenance. 

They  are  an  incorporeal  ecclesiastical  inheritance,  collateral 
to  tlie  estate  of  the  land*. 

As  to  the  time  of  the  introduction  of  tithes  into  England, 
^nd  their  being  claimed  as  ^  civil  right,  with  the  history  of 
them  before  their  legal  establishment,  see  Selden*s  History  of 
Tythes. 

"all  Rep.  19.  b. 
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Before  the  Btat  3*2  H.  81  c.  7.  an  action  for  tithes  could  not 
have  been  maintained  in  the  temporal  courts;  but  by  the  7th 
section  of  that  statute  it  is  enacted,  *'  that  any  persons  having 
an  estate  of  inheritance,  freehold,  term,  or  interest  in  tithes,  and 
being  disseised,  or  otherwise  kept  or  put  out  of  possession 
thereof,  shall  have  such  remedy  in  the  temporal  courts  for  re- 
covering the  same  as  the  case  mav  require,  in  like  manner  as 
they  may  for  lands,  tenements,  and  other  hereditaments."  By 
force  of  this  statute,  tithes  have  at  this  day  all  the  incidents 
belonging  to  temporal  inheritances*  Hence  an  ejectment  may 
be  maintained  for  tithes\ 

Where  the  person  entitled  to  tithes  agrees  by  parol  with 
the  occupiers  of  the  land,  that  they  shall  hold  the  lands  dis- 
charged of  tithes  for  a  certain  time,  or  during  the  life  of  the 
tithe  owner,  in  consideration  of  the  payment  of  a  certain  sum 
annually,  an  action  of  indebitatus  assumpsit  may  be  main- 
tained by  the  tithe-owner,  against  the  occupier,  tor  the  non* 
payment  of  the  sum  agreed  on. 

In  order  to  support  this  action,  the  plaintiff  must  prove  the 
occupation  of  the  defendant,  the  agreement,  and  the  retainer 
of  the  tithes  under  that  agreements.  To  this  action  the  de- 
fendant cannot  set  up  as^  a  defence,  that  the  plaintiff  was  sii- 
moniacally  presented*. 

If  by  the  terms  of  the  agreement  the  money  is  to  be  paid 
on  a  certain  day",  interest  will  be  recoverable  from  that  aay ; 
but  if  it  is  simply  agreed,  that  the  money  shall  be  paid»  and 
there  is  not  any  dav  fixed  for  the  payment,  then  the  interest 
cannot  be  recovered. 

By  Stat.  7  &  8  W.  3.  c.  6.  (made  perpetual  by  stat  3  &  4 
Ann.  c.  18.  s.  1.)  a  summary  method  of  proceeding  before  tw^ 
J.  P.  is  prescribed  for  recovering  small  tithes  under  the  valu^ 
of  40j.  But  this  statute  contains  a  proviso^  that  if  the  party 
complained  of  shall  insist  before  the  J.  P.  upon  any  prescrip- 
tion, composition,  modus,  agreement,  or  title,  and  deliver  the 
same  in  writing  to  the  J.  P.  subscribed  by  him  or  her,  and  shall 
give  security  to  the  complainant  to  pay  such  costs  as,  upon  a 
trial  at  law,  shall  be  given  against  nim,  in  case  the  prescrip- 
tion, &c.  be  not  allowed,  then  the  J.  P.  shall  forbear  to  giv^ 
judgment,  and  the  complainant  may  prosecute  the  adverse 
party  for  the  subtraction  of  tithe  in  any  court,  as  before  this 


b  PrieBt  ▼.  WiK>d,Cro.  Car. 30 1.  tings,  H.  T.  44  G.  3.  Lord  £UeDb<». 

€  Peake'i  Efid.  4 1 1 .  ed.  sd.  rough,  C.  J.  5  Esp.  N .  P.  G.  1 14.  8c4 

d  BrookBby  ▼.  Watts,  3  Martb.  38.  <|a»re. 
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act  The  9th  section  directs  the  j  udgmen^  riven  by  rirtue  of 
this  statute  to  be  enrolled  at  the  next  general  quarter  sessions^ 
and  after  enrolment,  and  satisfaction  made,  the  judgment 
shall  be  a  bar  to  conclude  the  party  entitled  to  the  tithe  from 
any  other  remedy. 

By  Stat  7  &  8  W.  3.  c.  34.  (made  perpetual  and  extended 
to  all  customary  payments*  belonging  to  anjr  church  or  chapel 
by  1  Geo.  1.  Stat  2.  c.  6.)  the  like  remedy  is  extended  to  all 
tithes  due  from  Quakers,  and  two  J.  P.  empowered  to  ascer* 
tain  what  is  due,  and  to  order  payment,  so  as  the  sum  ordered 
does  not  exceed  10/. 

For  the  mode  of  proceeding  under  these  statutes,  see  Bum's 
Just  tit  Tithes. 

Another  remedy  for  the  subtraction  of  tithe  is,  the  action 
of  debt  on  the  stat  9  £•  &  which  will  be  the  sul^ject  of  the 
following  aectioD. 


11.  Debt  on  Stat.  3  |r  3  Edw.  6.  c.  l3./ar  not  setting 
cut  Jtt/ies. — Of  the  Provinom  [of  the  Statute^ 
and  the  Construction  thereof. ^^Of  the  Persons 
to  whom  JUhes  are  due. — Of  the  Persons  bg 
whom  and  against  whom  an  Action  on  the  5/a- 
tute  may  be  brought.^-^Of  the  Declaration."^ 
Pleadings.  — -  Evidence. «—  Verdict. «—  Costs. --^ 
Judgment. 

Of  ike  Prwisions  of  the  Statute^  and  the  Construction 

thereof  (l). 

Bt  the  first  section  of  this  statute  it  is  enacted,  ^*  that  eveiy 
of  the  king's  subjects  shall  truly  and  justly,  without  fhuid  or 
guile,  divide,  set  out,  and  pay  all  manner  of  their  predial 

f  See  R.  T.  Wakcfleld,  l  Bvrr.  4S6.  B«ni*t  J.  tit  TitlMi,  8.  C. 
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(1)  See  Sir  Edward  Coke*»  exposition  of  this  statvte,  9  Inst 
648. 
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Hikes  (S)  in  their  proper  kind,  as  they  arise,  in  such  manner 
and  form  as  hath  been  of  right  yielded  and  paid  within  forif 
years  next  before  the  making  this  act^  or  of  right  or  custom 
ought  to  have  been  paid.  And  no  person  shall  carry  away 
such  or  like  tithes  which  hare  been  yielded  or  paid  within . 
the  said  forty  years,  or  of  right  ought  to  have  been  paid  in  the 
places  tithable,  before  he  has  justly  divided  or  set  forth ,  for 
the  tithe  thereof,  the  tenth  part  of  the  same,  or  otherwise 
agreed  for  the  tithes  with  the  parson^  vicar,  or  other  owner  or 
farmer  of  the  same  tithes,  under  the  pain  of  forfeiture  of  treble 
value  of  the  tithes  so  carried  away." 

This  statute  was  made  soon  after  the  dissolution  of  the 
monasteries,  before  which  time  the  tithes  were  in  the  hands 
of  religious  persons,  and  the  usual  remedy  for  the  subtrac* 
tion  of  them  was  in  the  ecclesiastical  courts.    But,  when 
tithes  became  lay  fees,  it  was  thought  necessary  to  provide 
a  remedy  for  these  injuries  in  the  temporal  courts,  and  this 
statute  was  made  for  that  purpose.    It  is  worthy  of  remark, 
however,  that  several  years  (nearly  forty)  elapsra  before  any 
proceeding  was  instituted   on  this  statute  in  the  temporal 
courts.    An  opinion  at  first  prevailed,  that  as  the  personlji 
to  whom  the  treble  value  was  given  was  not  specified,  sncl^  | 
value  belonged  of  right  to  the  king.    But  in  E.  T.  HQ  Elm! 
upon  an  information  filed  by  the  Queen's  attorneys-general 
against  one  Wood,  for  not  setting  out  his  tithe,  whereon  the 
defendant  was  found  guilty,  it  was  solemnly  adjudged  by  the 
Court  oF  Exchequer,  (upon  motion  in  arrest  of  judgment}  thai 
the  treble  value  did  not  belong  to  the  king,  but  to  the  party 
interested,  who  might  maintain  an  action  of  debt  for  re* 
covering  the  same.    In  conformity  with  this  opinion,  an  ac- 
ti<Mi  of  debt  at  the  suit  of  the  party  interested,  (more  frequently 
termed,  the  party  grieved)  has  ever  since  been  considered  as 
the  proper  remedy;  and  in  Beadils  v.  Sherman,  £.  T.  40  Eliz. 
B.  K.  (see  the  record,  Co.  Ent  p.  161.  2nd  ed.)  where  this 
form  of  action  was  adopted,  the  plaintiff  obtained  judgment; 
although,  on  motion  in  arrest  of  judgment,  it  was  ur^^ed,  that 
as  the  statute  had  not  mentioned  the  court  in  which  the  treble 
value  was  to  be  recovered,  the  only  remedy  was  in  the  spiri- 
tual court    This  judgment  was  afterwards  affirmed  on  error 
in  the  Exchequer  Chamber.    **  And  now,  (adds  Sir  £.  Coke, 
at  the  conclusion  of  the  record,  Co.  Ent  p.  162.)  actions  of 
debt  on  this  statute  are  frequent  and  usiiaL* 


(9)  Remarks  will  be  found  in  the  subsequent  pages  on  those 
parts  of  the  statute  which  are  printjBd  in  italics. 
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Predial  Tiihesr^ThiB  clause  i&  expressly  confined  to  pre' 
dial  tithesy  and  does  not  extend  to  mixed  or  personal  tithes. 
Hence,  where  in  an  action  on  this  statute  for  not  setting  out 
the  tithes  of  cheese,  calves,  lambs,  &c,  the  plaintiff  obtained  a 
verdict;  on  motion  in  arrest  of  judgment^,  it  was  objected, 
that  the  tithes  in  question  were  not  predial  tithes,  and  conse- 
quently not  within  this  statute,  which,  being  penal,  ought  not 
to  be  extended  by  equity;  and  of  this  opinion  was  the  whole 
court  So  where  the  plaintiff  declared  for  not  setting.out 
predial  tithes^,  and  other  tithes,  as  the  tithes  of  lamb,  wool,  &c. 
and  the  jury  found  a  general  verdict,  judgment  was  arrested 
upon  the  like  objection. 

Description  of  predial  Tithes. — In  general,  under  the  term 
predial  tithes  are  comprehended  the  tithes  of  such  products  of 
the  earth  as  are  renewed  yearly,  either  spontaneously  or  by  cul- 
ture ;  as  the  tithes  of  corn,  flax,  hay,  hops,  saffron,  woad%  &c.; 
and  the  fruit  of  trees,  as  apples,  cherries,  pears,  &c. 

Titheof  wood  also,  as  coppice-wood,  &c.(3),  is  predial,  and 
must  be  set  outon  the  spot  atthe  time  of  falling,  but  timber-trees 
(gi'os  boys,)  of  the  age  of  twenty  years  or  more,  are  exempted 
from  paying  tithe  by  stat  45  Edw.  3.  c.  3.  That  statute,  wnich 
is  declaratory  of  the  common  law^,  has  been  construed  to  com- 
prehend all  timber-trees,  (of  twenty  years*  growth  or  upwards) 
whether  timber  by  law,  as  oak,  elm,  or  ash;  or  by  custom, 
as  beech  in  Buckinghamshire  and  other  places' :  and  the  exemp- 
tion from  tithe,  by  operation  of  this  statute,  extends  not  to  the 
body  of  such  trees  only,  but  also  to  the  bark",  lop,  and  top".  The 
subsequent  use  and  application  of  the  wood  will  not  determine 
the  right  to  tithes  (4).     Hence  it  has  been  resolved,  that  the 

g  Boothf.  Sout1iraie,9  lost  649.  1    Ahbott  r.  Hicks,  1  H.Wood,  390. 

h  Pain  ▼  Nichols,  I  Brownl.  ds.  Layfieldv.  Cowper,  i  H.  Wood,  330, 

i    Norton  ▼.  Clarke,  1  Gwill.  428.  m  9  Inat.  643. 

k  Per  Lord  Hardwicke,  C.  in  Walton  n  Anibl.  139. 
▼.Tryoii,  Ambl.  133,  3. 


(3)  "  All  coppice  woods  are  liable  to  tithes;  and  although  ficm 
annuatim  renovantur,  yet  in  a  certain  course  of  time  after  tney  are 
cut  they  grow  up  again  like  saffron,  which  in  some  places  is  not 
gathered  oftener  than  once  in  three  years ;  but  as  to  timber-trees, 
from  the  ordinary  use  of  them,  the  law  is  otherwise ;  they  are  not 
cut  at  a  certain  stated  time."  Per  Ld.  Hardwicke*  C*  in  Walton 
V.  Tr}*on  and  others,  Ambl.  131. 

(4)  But  it  seems  that  wood,  applied  to  special  purposes,  may  be 
exempted  from  tithes  by  special  custom,  but  not  otherwise. 
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tops  and  lops  of  pollard  oaks,  ashes,  and  elms,  (such  oaks,  &c. 
being  above  twenty  years'  growth,)  although  cut  for  the  pur- 
pose of  being  used  as  fuel,  are  not  tithable"*;  and  further,  that 
the  age  of  the  tops  and  lops  is  immaterial ;  the  trees  whence 
tliey  were  taken  havins  been  once  privileged^  In  like  man- 
ner^, faggot-wood,  and  billets  made  of  top-wood,  cut  from 
timber  trees  of  above  twenty  years'  growth,  before  they  were 
made  pollards,  are  not  tithable.  It  is  laid  down  in  2  Inst* 
64d«  that  if  a  person  cut  down  timber-trees,  tithe  shall  not  be 
paid  for  the  germins  which  grow  out  of  the  roots,  of  what 
age  soever,  for  the  root  is  parcel  of  the  inheritance.  But  this 
position  is  said  by  Lord  Hardwicke,  Ambl.  133.,  to  have  been 
contradicted,  and  for  good  reason;  because  a  great  part  of 
coppices  grow  from  germins  of  old  timber  trees,  and  it  would 
deprive  the  clergy  of  great  part  of  their  tithes.  And  it  has 
since  been  solemnly  adjudg^,  that  oak,  wood,  of  more  than 
20  years'  standing,  growing  not  from  acorns,  but  from  old 
stools,  which  stools  belonged  originally  to  trees  which  had 
stood  more  than  20  years,  is  not  so  clearly  and  universally  in* 
titled  to  exemption  by  the  statute,  as  to  make  a  verdict  which 
subjects  them  to  tithe  necessarily  a  wrong  verdict'. 

Wood  growing  in  hedge-rows,  not  being  timber,  is  tithable% 
£irch  is  not  such  wood  as  the  statute  intends  by  gros  boys^ 

The  parson  de  mero  jure  is  intitled  to  tithe-wood,  if  the 
vicar  be  neither  endowed  of  the  same,  nor  claims  to  have  it 
by  prescription". 

It  seems,  that  an  action  of  debt  may  be  maintained  on  this 
statute  for  not  setting  out  small  titlies,  as  well  as  great  tithes, 
provided  they  are  predial  tithes. 

[//I  such  manner  and  form  as  hath  been  of  right  yielded  and 
paid  within  forty  years  next  before  this  acty  or  of  right  or  cus^ 
torn  ought  to  have  beenpaidj] 

In  debt  on  this  statute  by  a  rector^  it  was  stated,  in  the 
declaration,  that  the  plaintiff  was  rector  of  the  parish,  and 
the  defendant  occupier  of  lands  within  the  same ;  that  the 
tithes  were  within  forty  years  next  before  the  statute  of 
right  yielded  and  payable,  and  yielded  and  paid;  thatde- 

o  Walton  f .  Tryon,  Ambl.  190.  t  Potter  v.  Leonard,  Cro.  Elli  i. 

p  SeeRamv.  Paten«on,Cro.£liz.477-  a  Per    cur.    in    Renould*  v.  Green, 

q  Morden  v.  Kuight,  M.  T.  s6G.2.  9  Bulst.  27.   See  Norton  y.  Clark, 

Scac.  8  Gwm.  841.  1  Gwm  428. 

r  Fordv.RactUr,  E..T.  55G.S.B.  R.  x  Miicliell  ▼.  Walker,  5  T.  R.  36c. 

4  Maule  and  Selwyn,  130.  See  post,  under  tit.  Evidence,  HaU 

•  BifgB  ▼.  Martin  and  another,  1  H.  leweil  y.  Trappes. 

Wood,  331.  Man  tell  v.  Paine,  Pi  38 

G.  3.  Scac.  4  Gwm.  1504. 
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fetidant,  in  November^  1791  r  ploughed  and  lowed  ^he  land 
with  corn,  which  he  afterwards  canned  away,  without  set^ 
ting  out  the  tithe:  on  nil  debet  pleaded,  it  appeared  at  the 
trial,  that  the  land  in  question,  as  far  back  as  any  witness 
knew,  had  been  in  grass,  and  had  been  ploughed  for  the  first 
time  in  1791 »  and  no  evidence  was  givto  of  its  ever  having 
paid  tithe.  Chambre,  for  the  defendant,  contended,  that 
the  jury  were  bound  to  find  for  the  defendant,  unless  th^ 
found  that  tithes  had  actually  been  paid  in  respect  of  this 
land  within  forty  years  before  the  statute,  of  which  therewas 
not  any  evidence;  on  the  contraiy,  the  evidence  given  rather 
went  to  rebut  such  a  presumption,  and  was  sufiicient  to  war* 
rant  the  jury  in  presuming  a  grant  in  favour  of  the  defendant 
Verdict  for  plaintiff.  On  a  motion  to  enter  a  nonsuit,  Lori^ 
Kenyan^  C.  J.  said,  that  the  usage  had  constantly  been  against 
the  necessity  of  the  proof  contended  for  by  the  defendant; 
that  he  remembered  many  actions  having  been  tried,  where 
the  lands,  in  respect  of  which  the  tithes  were  claimed  were 
lately  enclosed,  and  where  the  same  objection,  had  it  been 
available,  must  have  prevailed;  but  the  plaintiff  recovered  in 
all:  that  the  non»payment  of  tithe  of  itself  signified  nothing; 
and  that  there  was  not  any  ground  for  saying,  that  tithe  ought 
not  to  have  been  paid  here.  Builer^  J.  ol^rved,  that  with 
respect  to  the  presumption  of  a  grant  in  favour  of  the  defen- 
dant, he  thought  he  could  not  leave  that  question  to  the  jury 
without  some  evidence  to  support  it,  and  here  was  none:  y  tn- 
deed  it  had  appeared  that  this  land  had  been  ploughed  before^ 
and  yet  no  tithes  had  been  exacted  for  tt,  that  might  have  af^ 
forded  some  ground  for  such  a  presumption^ ,  but  be  thought 
that  the  onus  of  proving  the  exemption  lay  with'the  defen*- 
dant    Rule  discharged. 

But  in  a  case  where  the  declaration  merely  stated*,  that 
the  tithe  had  been  yielded  and  paid  forty  years  before  mak- 
ing, tiie  act,  without  averring  that  tithes  were  payable^ 
and  of  right  ought  to  be  paid^  and  there  was  not  any  evi- 
dence of  tithe .  ever  having  been  paid ;  it  was  holden,  that 
the  plaintiff  could  not  recover.  The  court,  however,  granted 
ft  new  trial,  ordering  the  declaration  to  be  ameMed  by  the 
introduction  of  the  necessaiy  averment  It  was  admitted 
by  Wilmot,  C.  J.  (delivering  the  opinion  of  the  court  in  the 
preceding  case)  that  if  it  appeared  that  the  land  had  never 
paid  tithe,  and  liad  been  constantly  ploughed,  it  would  be 

7  See  tbe  rame  opinioo  exprewed  by    s  Minefield  r.  aaf1ce,'5  T.  R.  964.  •• 
Wilmot,  C.  J.  iu  MntileM  ▼,  CUrke,       a  Gwn*  ||S0.  n.  (f )  S.  C. 
•  T.  R.  s65.  D. 
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^fpeti  to  presmnptioii  of  a  gnrnt:  but  that  the  onus  of  pro  v 
ing  the  exemption  lay  od  tte  defendant 

Jttstlp  divided  or  *e^/orrt,]— If  the  owner  justly  divide  the 
tithe  from  the  nine  parts*,  and  sets  it  out,  but  immediately 
afterwards  carries  the  same  away,  this  will  be  considered  as 
fraud  and  guile  within  this  statute. 

Agreed  for  the  Tithes  with  the  Parson^  ifc] — Although  a 
lease  of  tithes  cannot  be  without  deed**,  yet  a  parol  agree- 
ment for  retaining  tithes  will  be  sufficient  to  bar  the  parson^ 
-tec.  of  his  action  of  debt  on  this  statute.  An  agreement  for 
the  retaining  of  tithes  is  frequently  termed  a  composition ; 
but  in  the  adoption  of  this  term,  care  must  be  taken  not  to 
4^onfound  it  with  a  composition  real,  which  is  an  agreement 
6f  a  different  nature,  and  upon  which  some  remarks  will  be 
made,  when  that  term  occurs  in  the  subsequent  provisions 
of  this  statute. 

It  is  clear,  that  where  a  parson,  &;c.  has  entered  into  an 
agreement  with  the  occupiers  of  the  land  for  the  retaining 
of  their  tithes,  an  action  cannot  be  maintained  for  not  set- 
ting out  the  tithe,  until  such  agreement  or  composition  is  de* 
termined,  and  that  such  composition  cannot  be  determined^ 
by  die  parson,  Sec.  without  giving  a  reasonable  notice  to  the 
occupiers  of  the  land.  I  am  not  aware  of  any  case  in  which 
it  has  been  solemnly  adjudged  what  is  reasonable  notice  for 
the  determination  of  such  composition. 

It  will  be  proper,  however,  to  remark,  that  in  Wyburd 
V.  Tuck,  1  Bos.  &  PuL  465.  BuUer  J.  considered  this  point 
as  quite  determined,  observing,  that  in  the  case  of  Hewitt  v. 
Adams,  D.  P.  April  19th,  1782,  where  the  notice  had  been 
given  only  one  month  before  Michaelmas  Day,  at  which  time 
the  composition  was  payable,  upon  a  question  put  to  the 
judges,  whether  such  notice  was  sufficient,  they  were  unani* 
mously  of  opinion,  it  was  not;  and  said  expressly,  that  a  fio^ 
tice  to  determine  a  composition  ou^ht  to  be  gicen  with  analogy 
to  the  notice  given  in  a  holding  of  land. 

So  in  Bishop  v.  Chichester,  E.  27  G.  3.  In  Cane.  4  Gwm. 
1316.  2  Bro.  Ch.  C.  161.  S.  C.  Ld.  Thurlow,  C.  said,  that  he 
thought  the  rules  of  notice  for  determining  compositions  for 
tithes  were  exactly  the  same  as  those  between  landlord  and 
tenant  from  year  to  year.  In  Wyburd  v.  Tuck,  1  Bos.  & 
Pul.  458.  the  principle  of  the  above-mentioned  decision  in 
the  House  of  Lords  was  adopted  by  BuUer,  Heath,  ainl 

a  Heale  v.  Sprat,  dlnst.  649.    AocUr*    b  Bernard  ▼.  Eveofi,  i  Lct.  34.    T. 
aon't  cane,  Clayton,  80.  S.  P.  Rayna.  li.  S.  C. 
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Rooke,  Js.  (5).  Agreeably  to  these  opinions,  reasonable 
notice  for  the  determination  of  a  composition  is  half  a  yearns 
notice,  ending  at  the  expiration  of  the  year. 

The  general  doctrine  laid  down  in  Hewitt  v.  Adams,  as  to 
the  necessity  of  a  notice  to  determine  a  composition,  was  re- 
cognized in  Fell  v.  Wilson,  12  East,  83.,  where  it  was 
holden,  that  a  mere  general  demand  of  tithe  and  a  refusal  to 
take  the  sum  tendered,  could  not  be  considered  as  a  determi- 
nation of  a  subsisting  composition. 

A  composition  between  the  incumbent  and  the  occupiers 
of  land  within  the  parish,  determines  on  the  death  of  the  in- 
cumbent^, and  his  successor  is  not  obliged  to  give  notice  of 
his  intention  to  take  the  tithes  in  kind;  but  if  the  successor, 
after  induction  into  the  benefice,  accept  the  composition, 
such  acceptance  will  be  deemed  a  confirmation,  and  in  such 
case  the  regular  notice  must  be  given  (6). 

If  a  rector,  &c.  Having  made  a  composition',  lease  tithes, 
and  the  lessee  makes  no  alteration  in  the  composition;  when 
the  tithes  revert  to  the  rector,  &c.  the  occupier  of  land  will 
contitiue  to  hold  under  the  composition  originally  made  by 
the  rector,  &c.  and  consequently  will  be  entitled  to  notice, 
before  the  rector,  &c.  can  take  the  tithes  in  kind. 

t  Agreed  in  Brown  v.  Barlow,!!.  3G.    d  Wyburd  v.  Tuck,  i  Bos.  &Pal.  458. 
9.  Scacc.  3Gwm.  1001. 


(5)  Eyre,  C.  J.  expressed  a  different  opinion,  observing,  **  that 
the  analogy  between  land  and  tithe  did  not  appear  satisfactory  to 
him  ;  land  was  either  taken  on  a  holding  from  Lady-day,  or  from 
Michaelmas,  or  from  some  other  time,  and  then  notice  to  quit  must 
be  given  accordingly.  But  if  a  composition  is  to  be  determined 
on  any  just  principles,  the  notice  must  be  given  from  a  period 
suitable  to  the  nature  of  the  tithes,  and  with  relation  to  the 
manner  and  cultivation  of  the  land.  There  must  be  such  a  rule 
as  will  enable  the  tenant  to  cultivate  his  land  in  the  manner  most 
beneficial  to  himself,  accordin^^ly  as  he  is  to  pay  a  compositiou  or 
in  kind."  It  has  always  been  the  received  opinion  of  the  Court  of 
Bxchequer,  that  such  a  reasonable  notice  should  be  given  as  might 
determine  the  farmer  in  what  manner  to  cultivate  his  land. 

(6)  A  rector  agreed  with  an  occupier  of  land  for  a  certain  sum  of 
money,  in  lieu  of  tithes  payable  yearly  at  Michaelmas*.  The 
rector  died  about  a  month  before  Michaelmas.  It  was  decreed, 
that,  the  agreement  having  been  determined  by  the  death  of 
the  rector,  the  successor  should  be  intitled  to  tithes  in  kind  from 
such  death,  and  the  executor  of  the  last  incumbent  to  a  proportions 
according  to  the  agreement,  until  the  death  of  the  testator..' 

•  M.T.  1730.  Bunb.  2^4* 


TITHES.  1197 

*  The  late  vicar  of  A.  made  certain  compositions  with  his 
parishioners  for  the  vicarial  tithes*,  which  were  payable  on 
the  29th  September;  and,  the  Easter  offerings  were, payable  on 
the  10th  April  in  each  year;  and  having  received  his  composi- 
tions up  to  the  2i)th  September,  1802,  he  died  on  the  10th 
March,  1803,  In  the  May  following,  the  defendant,  the 
present  vicar,  was  presented,  and  in  November  following 
was  inducted.  The  Easter  offerings  were  collected  by  the 
sequestrator  after  April,  1803,  and  were  paid  over  by  him  to 
the  defendant;  and  after  Michaelmas,  in  the  same  year,  th© 
defendant  received  the  vicarial  tithes  from  some  of  the  pa- 
rishioners, according  to  the  composition  of  his  predecessor, 
and  from  others  according  to  new  compositions,  some  more, 
some  less,  than  the  former,  in  all  to  the  amount  of  181/.  and 
upwards.  The  plaintiffs,  who  were  the  personal  represen- 
tives  of  the  late  vicar,  brought  this  action  tor  money  had  and 
received,  against  the  present  vicar,  to  recover  a  proportion  of 
such  compositions  up  to  the  time  of  the  late  vicar*s  death, 
amounting,  as  they  calculated  them,  to  68/.  and  upwards*. 
The  defendant  disputed  his  liability  to  account  for  tne  com- 
positions which  were  not  due  till  his  own  time,  but  paid  20/. 
mto  court,  in  order  to  cover  any  small  sums  which  might 
have  been  due  for  tithes  or  dues,  which,  if  received  in  kind, 
mi^ht  have  accrued  between  the  29th  of  September,  1802^ 
and  the  death  of  his  predecessor  on  the  10th  of  March,  1803; 
which  sum,  it  clearly  appeared,  was  more  than  sufficient  tQ 
cover  any  such  tithes  or  dues.  It  was  contended  that  th% 
present  vicar,  having  adopted  the  compositions  made  by  hi^ 
predecessor,  and  receivea  them  as  such ;  and  the  considera^ 
tion  for  such  payment  being  for  tithes,  part  of  which,  at  least, 
had  accrued  in  the  time  of  such  predecessor,  had  thereby 
charged  himself  with  receiving  a  proportionable  part  of  the 
gross  sum,  up  to  the  time  of  his  predecessor's  death  for  hit 
use,  and  had  admitted  his  liability  pro  rat^  to  the  plaintiffs, 
by  payment  of  money  into  court.  This  case  was  compared 
to  the  case  of  Paget  v.  Gee,  Ambl.  198.  1  Burn's  Just  titl 
Distress,  s.  18.  where  tenant  in  tail  having  leased,  but  not  ac- 
/  cording  to  the  statute,  and  dying  without  issue,  between  the 
days  of  payment,  and  the  remainder  man  having  received  thq 
whole  rent,  Lord  Hardwicke  held  the  latter  liable  to  account 
for  a  proportion  up  to  the  death  of  tenant  in  tail;  but,  per 
Lord  Ellenborough,  C.  J.,  in  the  case  cited,  each  day's  occu- 
pation by  the  tenant  was  valuable  to  him,  and  therefore  there 
might  be  an  equitable  apportionment  of  the  rent  accruing 
xTom  day  to  day,  in  respect  of  such  valuable  occupation;;^  and 

c  Williams  r.  Powell,  lO  Eutj  2Qg. 
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tbe  remainder-man, who  received  the  whole,  might wellbe 
considered  as  eqQitably  accountable  for  the  prqx>rtioQ 
which  accrued  in  the  time  of  the  tenant  in  taiL  But  here 
the  composition  was  at  an  end,  by  the  death  of  the  former 
Ticar,  and  the  present  vicar  in  fact  received  nothiag  for  him; 
for  no  tithes  had  become  due  since  the  last  payment  in  Sep^ 
tember,  beyond  what  the  money  paid  into  court  was  sufficient 
to  cover. 

Secqnd  Section  of  Stat  2  ^  3  Erf.  6.]—"  The  second  sec- 
tion empowers  the  rector,  &c.  or  his  servant,  to  see  that  the 
tithe  is  lustly  set  forth,  and  to  cariy  away  the  same,  and  fi^ives 
a  remedy  in  the  ecclesiastical  court  for  the  recovery  (h  the 
double  value  of  tithe  subtracted  with  costs*^* 

As  to  the  first  part  of  this  branch,  it  is  merely  declaratory 
of  the  common  law,  because,  for  stopping  the  way  of  the 
party  to  whom  the  tithes  ought  to  be  paid,  an  action  on  the 
case  might  have  been  maintained  at  common  law.  As  to 
the  second  part,  it  is  to  be  observed,  that  the  parson.  Sec.  was 
entitled  in  the  ecclesiastical  court  to  recover  the  tithes  them- 
selves,  and  therefore  the  double  value  in  additicm  made  the 
recovery  in  the  ecclesiastical  court  equivalent  to  the  treble 
forfeiture  under  the  former  clause;  but  costs  being  given  by 
this  action,  rendered  the  suit  in  the  ecclesiastical  court  more 
advantageous;  for,  at  the  common  law,  the  plaintiff  was  not 
entitled  to  costs';  but  now,  by  stat  8  &  9  w.  3.  c.  11.  s.  3. 
''  in  actions  of  debt  upon  the  statute  for  not  setting  forth 
tithes,  wherein  the  single  value  or  damage  found  by  uie  jury 
shall  not  exceed  the  sum  of  twenty  nobles,  the  plaintiff  ob- 
taining judgment  on  any  award  of  execution,  after  plea 
pleadra  or  demurrer  joined^  shall  recover  his  costs/*  In  like 
manner,  if  the  plaintiff  was  nonsuit,  or  the  defendant  ob- 
tained a  verdict,  the  defendant  was  not  intitled  to  costs  under 
the  stat.  23  H.  8.  c.  Id.;  for  an  action  on  this  stat.  3  £•  6.  wa| 
not  an  action  upon  a  specialty  or  contract,  nor  for  a  wrong 

{)er8onal  immeaiately  done  to  the  plaintiff,  but  for  a  non- 
ieasanceS;  but  now,  by  the  same  stat  8  &  9  W.3.  clI.  s.  3. 
**  if  the  plaintiff  shall  become  nonsuit,  or  suffer  a  discontinu-  ^ 
ance,  or  a  verdict  shall  pass  against  him,  the  defendant  shall 
recover  his  costs." 

Third  Section  of  Stat.  9^3  Edw.  6.— The  third  section 
provides,  **  that  tithe  of  cattle,  feeding  in  any  waste  whereof 
nie  parish  is  not  known,  shall  be  paid  to  the  parson,  &c.  of 
the  parish  in  which  the  owner  of  the  cattle  dwells," 

f  9  Inst.  6si.  f  DoWBton  r,  Ftneh,  T.  43  Elis.  C  B, 
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Fourth  'Seclioft.-^By  the  fourth  section  it  is  enacted,  **  that 
ino  person  shall  be  sued  or  otherwise  compelled  to  yield  or 
pay  tithes  for  any  manors,  lands,  &c.  which  either  by  the 
tatos  and  statutes  of  the  realms  or  by  any  prtm/ege  or  prescript 
tion^  are  not  chargeable  with  the  payment  of  tithes^  or  ara 
discharged  by  any  composition  reaV* 

Laws  of  the  Itea/m*]— -That  is,  by  the  common  law  and 
customs  of  the  realm*  Of  common  nght,  no  tithes  are  to  be 
paid  of  quarries  of  stone  or  slate,  because  they  are  parcel  of 
the  freehold^  and  the  parson  hath  tithe  of  the  grass  or  com 
which  grows  upon  the  surface  of  the  land  in  which  the  quarry 
is;  so  also  not  for  coal,  turf,  flags,  tin,  lead,  brick,  tile» 
earthen  pots,  Ihne,  marie,  chalk,  and  such  like,  because  th^ 
are  not  the  increase,  but  of  the  substance  of  the  earth.  And 
the  like  has  been  resolved  of  houses  considered  separately 
frotCL  the  soil,  as  having  no  annual  increase;  but  by  particular 
custom,  tithes  of  any  of  these  may  be  payable. 

Statutes^] — See  stat  27  H.  8.  c  20.-^1  H.  8.  c.  13.— 
32  H.  8.  c.  7. 

Privilege  or  Prescription.']'^At  the  common  lawS  spiritual 
persons,  that  is,  bishops,  abbots,  &c.  were  capable  ot  a  dis- 
charge of  tithes,  1,  B^  bull  of  the  pope;  2ndly,  By  compo- 
sition; 3dly,Bypres€tiption;  and  these  were  absolute;  4thly9 
By  order,  as  the  Cistertians,  Templars,  and  Hospitsdlers  of 
Jerusalem  (7).  This  privilege  was  granted  to  these  orders, 
by  an  ancient  council,  explained  by  the  council  of  Lateran, 
A.  D.  1215,  and  allowed  by  the  general  consent  of  the  realm*^, 
but  it  extended  to  such  lands  only  as  they  had  before  the 
council,  A.  D.  1215,  and  could  be  enjoyed  only  by  the  reli- 
gious persons  themselves,  while  those  lands  remained  in  their 
manurance.  The  greater  part  of  these  exemptions  would 
have  fallen  with  the  spiritual  persons,  to  whom  they  were  an- 
nexed, upon  the  dissolution  of  the  abbeys  by  Henry  VIIL 

h  9  Intt  651 .  k  See  Sttrtly  T.UUithom, H«r«hr.  10|. 

,     i    Hob.  896,7- 


(7)  Pope  Innocent  the  Third,  A«  D.  1197»  by  bull  or  decretal 
epistle,  discharged  the  order  of  PrsnuonstrateiMes  from  the  payment 
of  tithes  for  lands  of  their  own  culture ;  but  this  bull  not  haTibg 
been  received  and  allowed  io  England,  it  has  been  holden,  that 
landf  ,  formerly  parcel  of  a  greater  abbey  of  this  order,  are  not,  by 
virtneof  the  said  bull,  exempt  from  payment  of  tithe.  Townley  v. 
Tomlintfon,  T.  2  G.  3.  Scacc,  3  Gwm.  1004.  Samt  v«  Same,  £• 
11  G.  3.  Scacc.  3  Gwm.  1017* 
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bad  they  not  been  supported  and  upholden  by  the  21st  sectbn 
of  the  Stat.  31. H.  8.  c«  13.  (by  which  all  the*reii^i6u8  hcHises 
above  the  value  of  300/.  per  annum,  were  dissolved;)  wter^y 
it  is  enacted, "  that  the  Kh^,  and  every  person  having  heredi- 
taments belongii^  to  monasteries,  or  other  rdigious  houses, 
shall  enjoy  the  same,  discharged  of  payment  of- tithes,  in  as 
large  and  ample  a  manner  as  the' abbots,  &;c.  enjoyed  the 
saiae,  at»the>tiiiie  of  their  dissolution."  By  virtue  df  this 
clause,  lajockeo  holding  abbey  lands  enjoy  the.s0veial  wemp- 
tions  from  tjtbe  Jbefore-mentioned,  as  derivatives  from  the  m* 
lig^ious  persons,  who  were  intitled  Ip  them  previously  to  the 
dissqtution.  And  not  only  tenants  in  fee  of  such  lan^  €oe 
joy  these  ex€;niptions»  but  also  where  the  estate  is  divided . 
into  portions,  as  u^der  a.  manriage^settlemeDt»  the  sevarai 
parties,  whether  tenants  for  life',  or  in  tail"«  as  they  succe^ 
Bivety  cqme  into  possession,  are.  intitled  to  hold  the  ls^q$ 
tithe  free.  But  where  an  abbot  enjoying  a  privilege  of  ^gr 
charge^ of  tithe  while  the  land  was  in  nis  own  manura^cep 
made  a  gift  in  tail;  and  afterwards  by  the  31  H.  8.  the  abbqy 
was  dissolved;  it  was  holden  that  the  donee  in  tail  was  not 
intitled  to  the  exemption  fiv>m  tithe^*  Secus  if  a  comthon 
l-ecoveiy  had  been  suffered.      ♦       - 

By  virtue  of  fhi^  clause^  also,  the  owner  of  abbey  I^da  is 
intitled  to  a  discharge  of  the  payment  ot  tithes,  iT  lie  can 
shew  that  at  the  time  of  the  dissolution  there  bad  been  an 
unity  of  possession  of  the  rectory  and  land  tithable  frpnj  tipie 
immemorial,  and  there  be.nqt  any  evidence  tliat  tithes  have 
ever  been  paid:  for,  although  a  perpetual  unity,  in  the  prior 
of  the  monasteiy,  or  religioushouse,  befof^  the  statute,  ope- 
rated not  as  a  discharge,  but  only  as  a  suspension  of  p^nien^,  ' 
because  he  could  not  pay  tithes  to  himself;  yet,  inasmuch 
as  the  greater  part,  of  the  monasteries  were  discharged  from 
tithe,  by  bull  or  prescription,  the  courts,  after  a  lapse  of 
years,  will  presume  that  such  discharge  existed  at  tb6  time 
of  the  di^solutipn,  but  that  the  records,  or  propfs  of  thosis 
discharges,  cannot  be  produced  after  so  long  a  unity  in  pos- 
session. A  discharge  by  unity  therefore  is,  as  rollexfen 
terms  it,  a  discharge  by  bull,  or  by  prescription  pre€ymed^ 
but  not  proved.  And  the  mere  circumstance  of  the  lands - 
tithable  beincj  under  lease  at  the  time  of  th^ dissolution,  will 
not  destroy  this  presumption*;  but  if  it  appear  that  the  lessee 
paid  tithe;^  that  will  destroy  the  presumption^  The  dischaige. 
by  unity  must  be  pleaded  as  a  discharge  of  the  payment  of 
tithe,  and  not  as  a  discharge  generally. 

I  Hett  ▼■  Mecd«,  f.  39  G.  S.  Scacc.    n  Fftrmtr  ▼:  Shecman,  Hctl.  133.^ 

4GwDi.  151S.  o  WildmAB  V.  (hnAes,  PoUextbn,  1,  . 

m  Wilson  ▼.  Redman,  Hardr.  174.  p  Beoton  v.  Trot,  Moor,588. 
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Lands  formeiiy  belonging  to  a  Cistertian  abbey  are  dis« 
thaiged  of  tithes^,  whilst  in  the  manurance  of  the  owner,  al« 
though  such  lands  were  under  lease  for  years  (8)  at  the  time 
t>f  the  dissolution  of  the  abbe;^;  for  the  privilege,  though  per* 
ftonal,  existed  at  the  time  ot  the  dissolution,  though  not  m 
esse,  yet  in  right;  and  the  reversioners  vrete  intitled  to  th« 
discharge,  as  soon  as  the  lands  reverted  into  their  own  hands. 

It  is  to  be  observed',  that  the  lands  belonging  to  those  ab^ 
b^s  which  came  to  the  crown  by  stat  27  H.  8.  c.  28.  (that 
is,  the  lesser  abbeys,)  are  not  intitled  to  these  exemptions,  al- 
though such  lands  were  discharged  in  the  hands  of  the  reli- 
gious houses;  for  that  statute  does  not  contain  any  clause  si« 
milar  to  the  2l8t  section  of  31  H.  8.  c.  13. 

In  Fosset  v.  Francklin,  T.  Raym.  225.  and  Star  v.  Ellyot» 
Freem.  299.  it  was  holden,  that  lands  formerly  parcel  of  the 
possession  of  the  prior  of  St.  John  of  Jerusalem,  and  which 
came  to  the  crown  by  SH  H.  8.  c.  24.,  were  discharged  from 
payment  of  tithes. 

Having  enumerated  the  several  discharges  from  tithe,  which 
Mrere  enioyed  by  religious  persons  at  the  common  law  and 
before  the  dissolution  of  monasteries,  and  by  laymen,  as  de-* 
rivatives  from  those  religious  persons  since  mat  period,  it  re- 
mains only  to  add  a  few  observations  illative  to  the  exemp- 
tions from  tithes,  which  might  be  cbumed  by  laymen  at  the 
common  law ;  and  these  were  two  only^-lst  by  composi- 
tion real ;  and  2d,  by  prescription  de  modo  decimandi ;  for  it  is 
clearly  established',  that  by  the  common  law  a  layman  cannot 
prescribe  in  a  non  decimando  (9)»  or  set  up  as  a  defence  to  a 
claim  of  tithe,  the  mere  non-^yment  of  tithe  from  time  im-» 

H  Cowley  V.  Keys,  Sctcc.  1788. 4  Gwni*  r  See  Cla3rt  41.  pK  70.  Hob.  307.  Cro. 

1306.  per  Eyre,  C.  B.  recofuitiaf^  Jac.  607.    Cro.  Car.  4<S.    Sir  W. 

Porter  ▼.  Bathant,  Cro.  Jac.  539.  Jooet,  3. 

8  RoU.  Rep.  148.  Palna.  111.    Dyer,  •  Breary  v.  Mftobyi  3  Wood*^  Dec.  43. 

877*  b.  S.  C.  ID  marg.  3  Bom^a  Ecc.  L.  438.  3  Gwin.  904. 


(S)  Or  for  life,  or  in  tail,  per  car*  in  Wilson  v.  Redman,  Hardr. 
190.  Hett  V.  Meads,  Trin.  T.  1799-     Ezcheq.  4  Gwm.  1515,  l6. 

(9)  Neither  can  a  hundred  or  a  eounty  prescribe  in  a  non  deci<*> 
«aando,  for  a  thing  that  is  in  its  nature  4^  jure  titl)able ;  but  of 
things  which  in  their  nature  are  not  titfaable  de  jure^  a  hundred  or 
iBounty  may  prtecribe  in  a  non  decimando ;  because  in  such  case 
they  are  discharj^d  without  a  custom  to  the  contrary,  and  they  do 
but  insist  on  their  ancient  risht,  and  that  the  custom  hath  not  pre- 
vailed against  it*    Hicks  v.  Woodson,  Ld*  Raym.  I37<  Saljc.  655* 

9.  C. 
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memorial,  whether  the  party  ckHninr  the  ttthe  t>e  lay  tmpro 
pjiator',  or  ecclesiastical  rector,  and  whethcnr  the  notify- 
.ment  extend  to  all,  or  a  portion*  only  of  the  tithes. 

r  And  this,  says  Hobart,  is  in  favorem  ecclesi^se^  lest  laymen 
I  should  spoil  the  church.  But  there  is  a  distinction  between 
a  prescription  in  non  decimando,  and  a  claim  of  all  or  a  por- 
tion of  tithes,  supported  bv  evidence  of  actual  enjoyment  or 
thepemancy/oftithes*  The  former  is,  as  b^ore  remarked, 
unlawful,  and  cannot  be  maintained.  Nor  cati  any  presump* 
tion  be  admitted  to  support  it  The  titie  to  the  latter  is  not 
unlawful,  and  long  possession  is  evidence  of  it  Heoce, 
where  there  has  been  an  actual  pernancy  of  aH*  or  n  portion' 
of  tithes,  by  lay  hands  under  conveyances  as  lay  property  for 
a  long  period  of  timd,  a  court  cf  equitjf  will  not  mterpote  m 
favour  of  the  reotor,  ice.  to  distu^  such  possessioii  (wiridi 
might  have  a  lawfiil  oommencement),  by  calling  od  the  de* 
fendaifts  to  shew  a  laiwful  commencement 

The  king  is  not  by  virtue  of  his  prerogative  dischai^ed  of 
tithes  for  the  ancient  deinesnes  of  the  crown,  but  he  is  capa^ 
ble  of  a  discharge  de  non  dechnando  by  prescription ;  because 
he  is  persona  mixta^  as  well  as  a  biahopw  But  if  the  king 
alien  any  of  his  lands  so  discharged,  his  patentee  shidl  pay 
tithe' ;  and,  from  the  time  of  such  alienation,  ibe  prescription 
is  destroyed  for  ever,  althoufgh  the  same  should  afberwardt 
come  into  the  king^s  hands  again  by  escheat  or  otherwise*. 

Composition  real,'] — A  composition  real,  accdrdihg  f6  Gib- 
son*, is,  •*  where  the  incumbent,  together  with  tkeptttron  and 
ardinarrL  make  agreement  by  deed  exocuted  undfer  their  hands 
and  seals,  ttiat  certain  lands  shdl  be  discharged  from  the  )!wiy- 
ment  of  tithes  in  specie^  in  consideration  of  a  recompense  to 
the  incumbent,  either  in  money  or  in  lands^  to  him  and  his 
successors  for  ever,-  or  in  some  other  thing  for  their  bendit 
and  advantage."  So  Sir  Simon  Degge*  observes,  "  That 
which  we  call  a  real  composition  is  where  the  present  iocum- 

I 

t  BurfT.  of  Bnry   Sc.   Edmunift    ▼. 

Eraaft,  Con.  Rep.  643-  dOwin.  757. 

19.  C.  Jenoiitgt  T.  LeUii,  S  G^'oi. 

959.  8.  P. 
H  Nagle   ▼.  £dwardt,    H.  3^  6.  3. 

Scacc.  4  Gwni.  1449.  (lO). 
9  Fambaw  v.  Rotherliain,  L.  J.  H. 

March    14,    1759- .     Heoley,  Lord 

Kac»«r,  3  Gwm.  1 17S.    Edwari1«  ?, 

Ld.  Vernou,  23  Tth.  17s  1 .    Sc^acc. 


3  ScuU  ▼.  Ayrty,  T.  19  G.  3.  Scace; 
Strut  ▼.  Baker,  9  Vii.  juo.  6as. 

a  HothaiB  r.  Fartler,  3  GwB.  s69* 

a  Compaat  v.  *i»-— ,  Hard.  3i^ 

b  Gibaou'i  Codex,  tit.  S0.€.  5.  P.7«S. 

io  notlf ,  ed.  17 13.    fie«  alaa  fir  W. 

Joncif  36s. 
c  J>e|^c,  pt.  8.  c.  90. 
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(10)  But  see  the  remarks  of  Ld.  LougKborough»'C*  on  this  ou^» 
t}i  Rose  v«  €a11aiid>  6  Ves.  jnn.  leS. 
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bent  of  any  church,  together  with  the  patron  and  ordinary,  do 
«gree»  under  their  hands  and  seals,  or  by  fine  in  the  king*& 
courts,  that  such  lands  shall  be  freed  and  discharged  of  pay- 
ment of  ail  manner-  of  tithe  ibr  ever,  paying  some  annual 
payment,  or  doing  some  other  thing  to  the  ease,  profit,  or  ad- 
vantage of  the  parson  or  vicar,  to  vi^hoin  the  tithes  did  be- 
long? 

'  From  the  preceding  definitions,  it  appears  that  there  must 
be  the  followif^  requisites  to  conistitute  a  real  composition : 
L  That  the  tithe  be  discharged ;  %  That  a  composition  be 
given  in  lieu  of  such  discharge ;  3*  That  the  composition 
must  be  made  with  the  consent  of  the  patron  and  ordinary ; 
4.  To  titest  it  may  be  added,  that  a  composition  must  have 
been  made  before  the  stat.  13  Eliz.  a  10. ;  for,  by  the  third 
nection  of  that  statute,  **  masters  and  fellows  of  colleges, 
^deans  and  chapters,  masters  of  hospitals,  parsons,  vicars,  or 
other  persons  having  ecclesiastical  living  or  titfie,  are  restrain- 
ed from  making  any  conveyance  of  the  same,  other  than  bv 
lease  for  ^l  y^ars,  or  three  lives,  irom  the  time  when  such 
lease  shall  be  made,  and  reserving  thereupon  the  accustomed 
yearly  rent."  And  it  has  been  holden*,  that  a  decree  in 
.equity,  confirming  an  agreement  for  the  acceptance  of  land, 
in  lieu  of  tithe  made  since  tbestat  13  Eliz.  c.  10.  is  not  bind- 
ing oa  a  succeeding  incumbent,  although  such  agreement  was 
tanctioned  by  the  concurrence  of  all  the  parties,  and  although 
it  had  been  acquiesced^- under  for  130  years. 

The  best  evidence  of  an  agreement  for  a  real  composition 
ia  the  production  ol* the  deed  whereby  it  was  created;  where 
itbe  deed  canngt  be  produced,  some  evidence  must  be  given 
re&ixiog  to.  the  deed,  or  shewipg  that  it  once  existed,  inde- 
petidenuy  of  mere  usage ;  for  if  it  were  otherwise  the  church 
would  be  defrauded,  and  every  bad  modub  turned  into  a  good 
composition*. 

»  5tk  Section  of  Stat.  2^3  JBef.  6.— By  the  oth  section  it  is 
enacted,  **that  if  Itarrefi  heath  ortna^ejfirrottw^,  (other  than 
such  as  is  discharged  from  the  payment  of  tithes,  by  act  of 
pariiament)  which  has  laid  barren  and  paid  no  tithes,  by  rea- 
son of  the  same  barrenness,  be  improved  and  converted  into 
Brabk  ground  or  meadow,  it  shall,  after  the  end  of  seven  years 
next  after  such  improvements,  pay  tithe  of  corn  and  hay 
growing  upon  the  same.'* 

4  Joftta  V.  Siiow,T.  90  G.  3.  Scacc.  510.  S.F.7  Bro.  P.  C.  3«.T6inHn5'i 

S  Gwin.  1 1 99.  S€c  al«o  Cartwright  ▼.  ed.  S.  C.  D.  P. 

Gotioii,  E.  T.  19G.  3.  4  H.  Wo«<^'«  ^  4l«aiU«ate..v.  IMUunwaring,   3  Bro. 

D.  St.  Alt.  G.  V.  CUolmley,  Arob.  Ch.  C  SI7- 

Ti  y  2  ^ 
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But'  if  any  mch  barrai  waste  or  haath  gtound,  ha^beeir. 
charged  wiA  the  payment  of  any  tithes^  and  the  «ame  W 
improved  or  converted  into  afable  ground  or  meadow*  the 
owner  shall,  during  the  icven  years  Jiext  following  after  4he 
improvement,  pay  such  kind  of  tithes  as  was  paid  for  the  same 
beK>re  the  improvement. 

Barren  Heath  or  WasU  OrmnidJl^Barren  ground^  is  un- 
derstoody  by  the  opinion  and  judgment  cf  thecommdo  law» 
to  be  ground  whereof  no  profit  arises  or  grows ;  but  ground 
which  has  been  stubbed,  and  afterwards  beass  corn  or  gws^ 
is  not  bajrren.  By  tomste  ground^  is  understood  such  ground 
as  no  man  ctadlengcs  as  bis  own,  or  no  man  can  tell  ta  whom 
it  certainly  bdon£9»fflid  which  lies  npendosed  and  Mubounded 
with  hedge  and  ditch ;  but  the  ground  which  is  enclosed  and 
hedged  ai^d  ditched- in,  and  the  land  known^  is  not  vwfU^ 
ground.  By  heath  grmnd  is  to  be  understood,  ground  whi^h 
IS  dispersed  and  lies  as  common^ 

This  fifth  clause  was  designed  for  the  advwcement  o* 
tillage,  and  consequently,  although  the  hmd  yield  soma 
fruit,  yet  if  it  be  barrewland,  quoad  a jrricuUuramy  it  is  within 
this  8tatate\  On  the  other  h^nd,  if  the  land  be  not  ww^s 
naturi  steriRs^  but  is  capable  of  producing  a  erop  of  com, 
without  extraordinary  eipense  in  the  tillage^  it  is  not  pio- 
tected  by  the  statute.  SUch  lands  only  are  within  Ais 
clause,  as,  over  and  above  the  necessary  expose  of  encloiing 
and  clearing,  require  also  expense  in  manuring  befom  tliey 
can  be  ntod^  proper  for  apiculture  (11).      - 

In  a  case  where  it  appeared*  that  the  land  had  been  tiiarsh 
and  sandy  land,  and  covered  with  salt  water,  that  from  tim« 
immemorial  no  grass  had  been  known  to  grow  thereon,  and  no 
profit  had  been  made  of  it,  until  the  tenant,  at  a  great  ejq^ense, 
by  the  erection  of  banks  and  sea-walls,  prevented  tjlesca 
from  overflowing  the  land,  and  thereby  was  enabled  to  coii- 
rert  it  into  arable  land,  which  ptoduced  com :  it  was  hold«» 
^at  this  land  was  not  protected  by  the  statute ;  Coke,  C.  J«, 

/  S.  6.  h  9  Iiwt.  G66. 

r  Per  Ctinam,  Dyn*,  170.  b  i*  mmr%.    i  Wict  ▼.  Buck,  S  Bolrtt.  )€s.  1  ftoll. 
See  Warwick  v.  Collin*,  pout,  1906.  Rep-  S54*  S.  C.  ^ 


.  ^  -      ■■        .1     ■    .;  .wi>fc< 


(11)  Barren  ground  is  such  ground  as  will  not  bear  coni  of  itaeiff 
without  very  threat  coft  in  the  extraordinary  manuring  of  it.  Agrerf 
per  cur.  3  Bulat.  16O,  Barren  enclosed,  within  the  meaning  of  tht 
Stat.  £dw*  6.  must  be  «uch  land  as  is  barren  sudpte  naiwri  and 
not  land  upon  which  wood  or  the  like  grew  before,  which  is  after- 
wards burnt,  and  the  land  converted  into  tillage.  Per  Fowel>  Jt. 
l«ord  Raym.  P9K    See  i^ss'Horn«r  v.  Boitner,  6Mod..96. 
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Dodcteridge,  and  Hftugfaton,  Jb>.  observinj^,  that  kud  ^ms  not 
barren  wliicb  could  bear  eora  without  cost^asthis  did;  and 
therefore  tithes  ought  to  be  paid  for  it;'  vtnA  that  the  circijiin- 
vtance  of  the  party  having  been  ^  great  costs  in  laisiiig  a 
mound  to  make  this  good  land,  by^  the  exdiision  of  the  sea, 
would  not  alter  the  case  (12). 

Land,  the  titlle  of  which  was  demaaded^y  wm  part  of  a 
commoti  adjoining  to  the  town  of  Caennarthei^  belonging  to 
the  burgesses,  formerly  lying  open,  md  depastured  by  cattle 
and  geese,  wliich  in  tm  year  17^  was  enclosed  and  converted 
iMo  tillage.  One  end  of  it  was  «wet,  and  there  was  a  ootwide- 
rable  expenise  incurred  in  draining,  as  well  ias  in  enclosing. 
In  the  spring  of  1786  it  -was  parSiy  sowed  with  oaeta,  and 
without  any  manure  produced  «  valuable  cropii  It  was  holden 
that  this  land  was  not  protected  by  tbe  statute,  not  being 
suipie  natwra  sierUis,  and  -conseciuently  should  pay  tithe  im- 
mediately: Eyre,  0.  B.  observing,  that  enclosure  was  essen- 
tial, m  siHBe  situations,  to, the  enjoyment  ^tsevepslty^  with- 
out being  essential  to  tbe  fertility.  Di;aiaing  migli^  be  a  great 
improvementi  might  render  land  more  prodMctive,  which 
would  be  of  itself  productive  without  draining.  It  was  not^ 
dierefore,  because  a  great  expense  was  incurred^by  enclosing 
and  dmining  land  without  more,  that  such  land  should  be 
protected  by  the  statute*  If  lan^  will  bear  a  crop  of  com 
without  expense  in  tillage^  .this  oircyjcpstauce  is  decisive  that 
^he- land  is  not  suapteiuatura  st^ilUp 

The  land  in  question  Was  a  hollow  parcel  of  ground,  sur- 

k  Jones  ▼.  Le  David,  H.  3 1  G.  S-  Scacc.    [Ryre'9  !V1S$.]  4  Gwm.  1^36. 

(1^)  llus  case  is  alladed  to  by  Lord  Hardwicke,  C.  in  Stock- 
well  V.  Terry,  1  Vez.  117.  **  There  it  an  expense  in  gdining  land 
from  liie  sea,  yet  the  seven  years  are  not  allowed,*  though  overflown 
tim^  out  bf  mind,  l»ecau8e  the  benefit  is  lasting ;  bat  if  an  addi- 
tional expense  is  necessary  to  make'it  produce  the  first  crop,  seven 
years  shall  be  allowed." 

**  As  to  the  case  of  land  newly  gained  from  the  set,  if  that  deter- 
«nipation  can  be  supported  at  all,  it  must  be  by  other  reasons  than 
those  assigned  in  the  book*  If  such  land  is  not  protected,  it  must 
be  because  it  is  not  within  the  description  in  the  statute  ;  because 
it  Js^  neither  batrtfn,  nor  waste,  nor  heath  ground,  but  fit>m  the  luo- 
ment  of  its  existence  as  land,  is  fertile,  enclosed,  and  capable  of 
tillage,,  and  therefore  of  a  description  which  the  statute  cannot 
attath  upbn^*    Per  Eyre,  C.  B.  in  Jofflsa  v.  Le  David;  4Gwni. 

P  See  SberiDgton  v.  Flewood^  Cro.  $Iix.  475. 
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rounded  by  banks' ;  the  uneven  or  banky  part  was  of  Htde4Mr 
no  value,  and  produced  iH^iars  only,  the  flat  part  was  boggy, 
wet,  and  deep,  so  tbat  cattle  could  not  go  upon  k  without 
great  daager  c^bctng  lost;  when  it  was  drained,  and  ploughed* 
and  sown^  the  same  could  not  be  harrowed  by  horses  or  catr 
tie,  but  the  occupier  was  obliged  to  employ  men  to  harrow ; 
the  uneven  or  banlcy  part  wa&  not  capable  of  beine  ploughed 
without  its  being  first  dug;  .the  crops  prodqced  during  the 
years  for  which  th,e  plaintiff  claimed  tithe  were  so  bad,  and 
the  profits  arising  £roa»  the ,  cultivation  had  fallen  so  much 
short  of  tljq  money  exp^ded,  that  it  would  not  be  possible 
for  the  defeud^uit  to  be  reimbursed  for  the  same  in  twenty 
years.  Ejfrif^  &.,  sitting  for  the  chancellor^  held  tlxat  this  waa 
protected  by  the  statute. 

In  a  case  where  it  appeared,  that  an  ancient  warren  and 
sheep-wnlk  of  107.  acres,  in  which  were  Borae  furzes,  bsd 
b^n  ploughed  and  denshired,  and  prodnced  a  crop  of  the 
value  of  240/.  ** ;  it  was  holden,  that  the  I^md  was  not  suafie 
natufi  barren,  but  profitable  land. 

See  the  like  determination  as  to  a  common  field  for  sheep^ 
&;c.  which  had  been  overrun  with  brushwood,  briars^  and. 

other  weeds ". 

•  «     • 

So  where  a  wood  had  been  stubbed  and  grubbed  up*,  and 
made  fit  for  the  plough,  and  employed  to  the  purposes  of 
arable  land,  it  was  holden,  that  it  should  pay  tithe  presently, 
for  wpod  ground  is  terra  fertilis  et  foscunda. 

The  rule  of  law  for  determining  what  is  barren  ground,  is, 
whetber  the  land  is  of  such  a  nature  as  to  require  an  extra" 
ordinary  expence  in  manuring  or  tilling,  to  bring  it  into  a 
proper  state  of  cultivation  p,  and  not  whether  it  is  or  is  not  in 
its  own  nature  so  fertile  as  after  being  ploughed  and  sown 
to  produce  of  itsolf,  without  manurioig  or  tillage^  a  crop 
worth  more  than  the  expence  of  ploughing,  sowmg,  and 
reaping.     .  , 

Of  the  Persons  to  whom  Tithes  are  due. 

Prima  facie  all  titlies  not  appropriated  belong  to  and  are 
dne  to  the  rector  of  the  church,  of  that  parish  wbevein  they 


1   B9roni.Umb,mCh  4^^"»'>?d^'    •  R«»,  H.  9  J^»c.  C  n  j  i„^j^  ^5^  g^, 
m  Bouncough  v.  Astou,  par  Polben        also  Banb.  159.  Anon. Treem.  3d4. 

J.  1693.  Bull.  N.  P.  191 .  p  Warwick T.  CoUins,  9  ATaiilft  &  Sel-* 

■  Stockwell  T.  Terry,  1  Vei.  115.  wyn,  349^   lA,  Seltea  v.    PovtlU 

€Tauut397.S.  P* 
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vise.    But  the  parson  of  one  parish  may  claim  by  prescrip- 
tion a  portion  (13)  of  tithes  in  the  parish  of  another  '. 

Extra-parochial  tithes  belong  to  the  king'^,  who  is  a 
mixed  person',  and  capable  of  tithes  at  the  conunon  law  in 
pernancy*. 

Antecedently  to  the  statutes  ibf  the  dissolution  of  monaar 
teries,  spiritual  persons  only,  or  a  mixed  person,  had  capaif 
city  to  take  tithes;  mere  laymen' w^e  incapable  of  themS 
except  in  special  cases,  as  in  the  case  of  Pigot  v.  Heron  % 
Cro.  Eliz.  699.  785.  cited  in  H  Rep.  45.  a.  where  it  was  ad* 
judged,  that  a  lay  person,  owner  of  a  manor,  might  prescribe 
that  he  and  all  those  whose  estate  he  had  in  the  manor  of 
bale,  in  Dale,  from  time  wherfeof,  &c.  had  paid  to  the  parson 
of  Dale,  for  the  time  being,  a  certain  pension,  yearly,  fop 
maintenance  of  divine  service  there,  in  satisfaction  of  all  tithes 
within  the  same  manor,  and  further  prescribe  in  a  que 
estate  in  respect  of  such  pension,  for  all  the  titles  within  the 
manor. 

Since  the  statutes  for  the  dissolution  of  monasteries*,  the 
tithes  which  were  appropriated  to  the  monasteries  so  dissolved. 
ADe  become  lay  fee^  and  laymttn  ai^  capable  of  them  in  per- 
nancy, not  qua  laymen,  but  as  the  derivatives  of  the  ecclesias- 
tical persons  to  whom  they  formerly  belonged. 

As  laymen  were  incapable  of  having  any  tithes  until  the 
dissolution  of  the  monasteries,  there  cannot  be  any  ancient 
descent  with  respect  to  tithes ; 

A  rectory  in  Kent^,  formerly  belong[ing  to  one  of  the  di«-i 
solved  monasteries,  having  been  granted  by  Henry  VIII.  to  a 
layman,  to  be  holden  in  fee  by  knight's  service  in  capitt ;  it 
was  adjudged,  that  although  the  lands  were  descendible  ac« 

p  14  H.  4.  17.  a.  44  Am.  pi.  S5. 1  Hoi..        in  Buiitter  ▼.  Wright,  Sty.  Rep. 

Abr.  657.  IS?. 

q  9d  Abb.  pi  7s.  9  last.  647.  1  RoU.  t  A<lin.iaDoeT.L«idaff,9N.R.508. 

Abr.  657.  u  M.  39  k,  40  Eliz.  B.  R. 

r  10  H.  7.  18.  a.  x  Cro.  Elis.  519. 

a  9  Rep.  44<  a.  Cro.  Eliz.  519*  per  cur.  y  Doe  d.  LuahinrtOD  t.  Bp.  of  Landatf 

and  otkeri,  9  N.  R.  491. 


(13)  Portions  ure  the  remuas  of  those  arbitrary  consecratioos  of 
tithes  which  took  place  before  the  settlement  of  the  parochial  right 
of  tithes.  The  precise  time  at  which  the  parochial  right  of  tithes 
was  settled  cannot  be  ascertained  ;  according  to  Sir  Simon  Degge, 
it  was  settled  by  a  perpetual  constitntion  early  io  the  thirteenth 
century. 


1 , 
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/  eofding  t6  the  cuatom  of  gBTelkind,  yet  the  tithes  mudt  Aef^ 
I    Bcind  to  the  eldest  son,  acconding  to  the  rules  of  desceiH  at 

;      the  GOmitOQ  lnww 

A  fOLfwom  thatl  not  pay  tithe  for  bis  gltbe  to  the  vicar ;  fot 
eedesia  decimas  solvere  eccletis  noD  debet*.  But  if  the  |)ar« 
son  lets  bis  glebe  for  years*,  reserving  a  vent,  the  lessee 

shall  pay  him  tithes* 

A  roQt^r.is  of  comsion  ri^t  entitled  to  all  kind  of  tithes, 
the  vicar  cf^n  claim  against  the  rector,  by  endowment  only ; 
or  prescription  and  usage,  as  evidence  of  endowment. 

.  Wheiie  there  is  oot  any  written  endownieot\  and  the  vicar 
has  beeaia  the  perception  of  all  the  small  tithes,  the  court 
will  presume  biia  entitled  to  al)  small  tiUies  of  oHxlem 
introduction. 


jpjf  whom  ond  againH  mkom  an  Action  on  tho  Siaiuie  m&y  he 

irought. 

This  action  may  be  brought  by  the  rector%  or  by  pne  or 
nx)re^  flirm^rs  of  the  twtoty^. 

If  the  rector  be  entitled  to  two  parts,  and  the  vicar  to  a 
third  part  of  the  tithe,  and  the  parson  and  vicar,  by  severri 
leases,  demise  their  resp^tive  shares  to  a  third  person,  such 
lessee  may  maintain  an  action  for  not  setting  forth  all  the 
tithes^". 

The  right  to  tithes  accrues  immediately  on  the  severance* 
consjtxiiiently  this  action  must  be  brought  by  the  person  enti- 
tled to  the  tithes  at  the^ime  6f  severance: 

Hence,  where  A.  executed  a  lease  of  tithes  to  B.  on  a  day 
subsequent  to  their  severance,  but  before  the  tithes  were 
carried  $iway  by  the  occupiers  of  the  land,  it  v^as  adjudged 
that  B.  could  npt  maintain  an  action  on  this  statute^ 

The  action  can  be  brought  by  the  party  grieved  only; 
hence  where  this  action  was  brought  by  the  plaintiff  for  him- 
self and  the  gueen^  judgment  was  arrested *. 

A  man,  being  possessed  of  a  lease  of  tithes  in  right  of  his 


»  BUmvi  ▼.  'lVr&r«ton,  Crb.  EKz.  47^.  d  Kent  v.  Penkevon,  Cro.  Jac.  70. 

ScenlKO  Cra  EIU.57S.  e  Cbampcruon  ▼.  Hill,  YeW.6o.  Of* 

fi  Owen,  ad.  J«c,  6s. 

B  Payne  t.  P6ir1ett,  £.  T.  S3  Q.  a.  f  Wyburd  r,  Tock,  ]  Boe.  &P11I.  458.: 

Scafc.  sGwm.  i$47.  f  JobM  ▼.  Carne,  Moor,  911 .    Cm* 

t  Pay  ▼.  Pcckwcll,  Mqor,  91$.  £lis.  ^i^  S»  C. 
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^ife,  aft  executrix  to  her  former  hu^tendS  grattts'  •*  all  h» 
right,  title,  and  interest"  in  tSie  aforesaid  tithes  to  A.  B.; 
it  was  holden  that  the  ^nt  was  good,  aad  that  A.  B.  mj^t' 
main taia  an  action  on  uiis  statute  for  not  setting « out  tith^n. 

If  eaecutrix  of  lessee  for  years  of  a  rectory  take  husband, 
the  husband  and  wife  may  join  in  an  action  on  this  statute*.  *" 

As  the  action  on  this  statute  is  a  personal  action,  tenants 
in  common  of  tithe  ought  to  join,  as  plaintiffs  '^;  and  if  they 
do  not  join,  advantagie  may  be  taken  of  it  by  plea  in  khktt^ 
ment,  but  not  in  arrest  of  judgment*. 

This  action  may  be  maintained  6y  executors*^  fcNr  it  is 
within  tlie  equity  of  the  statute  of  die  4th  £dw.  8.  which 
gives  to  the  executor  an  action  of  tro^pass  th  bonis  iestaioris; 
but  will  not  lie  against  executors. 

Generally"  the  person  entitled  to  the  nine  parts  at  the 
time  of  severance,  ought  to  set  forth  the  tithe,  and  if  ha 
fails  in.  so  doing,  the  owner  of  the  tithe  may  sue  him,  al- 
though his  idterest  in  the  laad  be  determined  before  the 
tithes  were  carried  away,  provided  he  remain  owner  of  the 
corn. 

If  there  be  twojoint-tenants^  and  on^  only  enter  and  oc^ 
cupy,  this  action  is  maintainable  against  the  jomt-tenant^  who 
occupied  alone. 

So  if  there  be  two  tenants  m  commoa',  and  one  i>f  tben 
sets  out  his  tithe^  and  the  other  carries  it  all  away,  theacttoa 
ahall  be  brought  against  that  tenant  in  common  alone  who 
carried  the  whole  tithe  away.  .     .    c- 

If  a  person  buy  com»  standing,  of  the  proprietor  of  »a.rBc«> 
tory^  he  must  pay  tithe,  unless.he  has  special  word^  in  the 
contract  to  discharge  him  from  payment  of  tithe;  and  the 
carrying  away  such  corn,  without  setting  out  the  tithe^  wiU. 
render  him  liable  to  an  action  on  this  statute. 


0/  the  Declardiion. 

It  is  not  necessary  for  the  plaintiff  to  set  forth  his  title  spe- 
cially, because  it  is  but  inducement  to  th^  action ;  it  is  sutfi- 

b  Arnold  V.  Bidgood,  Cro.  Jac.  3I8.    m  Mr.  J.  Moreton^t  case,  1  Ventr.  3». 

r«cofraized  by   De  Grey,  C.  J.   ia.       1  Sidf.  4i»7*  9  Kcb.  3O0.«  S.  C.  iStdf. 

Thrnatout  ▼.Oo|>ptii,  9  Wils.  379.  83.  but  see  1  Vcroon,  do. 

i  Bcftdlca  and  wife  ▼.  Sherman,  Ci^.    a  Kippiii|r  ^,  Swayii,  Cro.  Jac.  324. 

£tiz.  6l3.  judgment  affirmed  on  er-  '  o  Cole  y.  WUkea,  Butt.  19  j. 

ror.  .  *  p  Gemrd^n  case,  cited  and  said  to  hare 

k  GrtevwoodV  eaae,  Clayt.  90.  been  adjndi^d,  Hntt.  192. 

1  Cole  IK  Baobory,  1  Sidf.  49.  Set  ak*    q  Moyle  t.  Eirtr»  Ct«.  Jac.  361. 

POit. 


1«10  TITHES. 

deht  for  him  to  ftUege  geoerally,  that  he  is  rector*  |Nt>pde- 
tor,  or  farmer,  without  shewing  by  what  title';  for  this  is  a 
personal  actioa,  giounded  merely  upon  a  contempt  against 
theeitatute,  in  not  setti^  forth  the  tithes,  and  not  for  the 
recovery  of  the  tithes,  although  the  title  to  the  tithes  may 
come  in  question. 

In  an  action  by  two  farmers  upon  this  statute,  who  claim- 
ed under  a  lease  from  a  patentee  for  life  of  the  king,  an  excep- 
tion wa^  taken,  because  they  did  not  shew  the  patent%  but 
the  objection  was  overruled ;  Ist,  becau^  the  letters  patent 
did  not  belong  to  the  plaintiifs ;  2dly,  because  the  plaintiflTs 
did  not  demand  the  tithes  themselves,  but  damages  for  a  tort; 
and  the  title  shewn  in  the  declaration  is  only  conve3rance  to 
the  action. 

Plaintiff  declared*,  that  he  was  rector  of  A.,  and  entitled  to 
the  tithes  of  certain  lands,  in  the  parish  of  A.,  and  the  tithes 
of  certain  lands  in  the  parish  of  b.,  without  shewing  how  he 
biscame  entitled  to  the  tithes  Of  lands  out  of  his  parish ;  after 
verdict,  this  was  holden  sufficient. 

So  where  plaintiff  declared",  that  he  was  rector  of  D.  and 
S.,  and  that  defendatit,  being  occupier  of  lands  in  D.  and  SL 
carried  off  the  com  untithed,  without  shewing  which  part 
of  the  lands  lay  in  D.  and  which  in  S.    After  verdict  for 

EIaintiff,on  motion  in  arrest  of  judgment,  the  declaration  was 
oUen  Bofficient,  for  this  actiin  is  in  the  nature  of  a  tpespasa 
ftunded  ixkjBL  tert. 

'  'So  tf  the  plaintiff  declare*,  that  he  was  seised  in  fee  of  a 
portion  of  tithes  of  corn  growing  upon  such  a  grange,  this 
wilibe  sufficient 

Neither  is  it  necessary  to  specify  the  kinds  of  grain  ^  or  by 
whom  sown,  or  the  number  of  loads  of  com"  or  hay  carriOT 
away. 

It  is  sufficient  for  the  plaintiff  to  state  in  his  declaration 
the  single  value  of  the  tithes*,  without  adding  the  treble 
value ;  and  where  the  treble  value  is  set  forth,  a  mistake  in 
computing  it  will  not  vitiate. 

Where  the  severance  waa  alleged  to  have  beca  before  the 
80wing^  and  exception  taken  on  this  ground,  after  verdict  it 

r  Babington  t.  Matth€«B»  Biibt.  993.  x  S«tiders  ▼.  Sandfard,  Cro.  Jac^447- 

)  Brvwul.  s6, 7.  M«3rle  v.  Ever,  Cro.  y  Bedell  und  Wife  v.  Sherman,  9  UaL 

Jac.  36».  Cbad»feriH>B  v.  HiU»  Yelv.  650-  la ft«p.  47.  &  C,   . 

63.  S.  P.  z  J  nrovol.  71. 

a  Dafg  and  Kent  v.  PenAoevon,  E&ch.  a  Coke  n.  Smitb,  H.  7  Car.  1  B.  B. 

Cbr.  Cro.  Jacv7a<  "  b  Pellett  r.  HenworUi,  ]>egge,  39a.. 

t  PbiHipa  V.  KeU4e,  Hard.  173.  6tb  ed. 

u  Fellowa  ▼.  Kio^tUB^  St  Lev%  2. 
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was  disallowed,  because  the  ali^tion  of  the  sowmg  wa» 
superfluous^  and  so  aided  by  verdict 

Regularly,  the  declaration)  pursuing  the  words  of  the 
statute,  ought  to  allege,  that  the  defendant  is  subdittts  domini 
regis :  but  to  allege  defendant  to  be  oceupator  terra,  haa 
beeu  holden  to  be  equivalent,  for  that  implies  that  he  is  «idk 

It  IS  not  necessanr  for  the  plaintiff  to  set  forth  the  title 
of  the  defendant* ;  alleging  generally,  that  he  was  occupier/ 
without  shewing  how  or  what  interest  he  had,  witt  be  flwiffl'^ 

cient 

» 

Pleadings. 

Nil  debet  is  the  general  issue  usually  pleaded  to  this  ac- 
tions but  it  has  been  holden,  that  not  guiny^  is  also  a  good 
plea. 

A  discharge  by  a  real  composition  must  be  pleaded  |pe«» 
cially?.  .  .     ! 

Plea  that  the  ^iotiif  sowed  the  com^  and  sold  it  ta  the 
defendant^  is  not  a  good  pliea,  because  siAcb  sale  will  not  exf 
cuse  the  payment  of  tithes.^ 

The  statute  of  limitations  (^1  Jaci  1«  c;  1&)  cannot  be  pleads 
ed  to  this  action  ^  for  that  sMitute,  s.  a.^  is  endioed  to  actions 
of  debt  grounded  upon  a  lending  or  contract,  vaitkomt  spsei^ 
alty^  and  to  debt  for  arrears  of  rent  But  by  etat  63  660.& 
c.  127.  s.  5.  **  No  action  shall  be  brought  for  the  racoveiy 
of  any  penalty  for  the  not  setting  out  tithes^  nor  auy  suit  ipsti*- 
tuted  in  any  Court  of  Equity,  or  in  any  Ecclesiastical  Court, 
to  recover  the  value  of  any  tithes^  unless  such  actbn  shall  be 
brought  or  such  suit  commenced  within  six  years  from  the 
time  when  such  tithes  became  due.** 


Evidence* 

Long  possession,  acquiesced  Jn  by  the  defendant  \  is  primd 
facie  evidence  of  the  rector's  title  against  defendant^  and  su-* 

c  Phillips  V.  KeUhc,  Hardr.  173.  h  Moyte  t.  fiwer,  s  Bulst.  1S3.  Cro! 

4t  March,  «l.p1.  49.  Jac.  06hS.  C< 

9'  Bswtrey  v.  Mteil,  Hob.  «1S.  i  T^oty  t.  JafiksM,  Cro. Cur«6»9.  r*- 

f  Johns  ▼.  CartM,  Cro.  EKs.  6tt1.  9  co9BiM4iaCoehvfaT.We%tlN«4. 

IiiKt.  651 .  S.  P.  VVorUey  r.  Herping^  946. 

bam,  Cro.  Eliz.  7S6.  Chainp«riioa  %,  k  Clay  t,  48.  pi.  as.  See  also  Chfl»aai| 

Hit^,  Bfeer,  914.  t.  Beard, T.  37  6.-3.  Seacc.  4Crwin. 

f  I  ijtw.  185.  I49s.trod  HafriAT.  Aist,  SCK<>T« 

9W.S,sGwBi.4tiia«  . 
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periedef  the  neGeasity^  <rf  proying  mstitutiOD,  tmltictlon^  tft 
readings  tbhty-ntne  articles  (14). 

The  plaintifF  declared  as  farmer  of  the  rectory  of  Friston* 
Ui  Sussex^,  and  proved  himself  lessee  of  J,  S.»  who  was 
lessee  to  thb  deaa  and  chapter  of  Chichester,  to  whom  the 
rectory  belonged,  and  produced  the  lease  from  J.  S.,  but  did 
not  produce  the  lease  from  the  dean  and  chapter  to  J.  S. ; 
however,  upon  proving  that  he  received  tithe  of  others^  as 
farmer,  it  was  Ublden  sufiicient« 

.  Sa  wJiere  the  plaintiff  *»  beii^  farmer  under  the  dean  and 
chapter  of  Canterbury,  pioved  that  he  had  received  tithes 
for  SQme  years  as  suph,  iti  was  holden  sufficient,  without 
producing  any  lease. 

The  piaiotiff  dedaored  on  a  lease  made  to  him  for  six 
yeaira  by  the  parsoa^  if  the  parson  should  so  long  live  and 
continue  parson  there'.  The  jury  fi)and  the  lease  for  six  years, 
if^the  fiarson  should  so  long  live,  but  the  words  **  if  he  con- 
timiM  parson''  were  not  in  the  lease.  The  variance  was 
holden  to  be  immaterial,  1st,  for  the  additional  words  in  the 
declaration,  '*  if  he  should  so  long  continue  pin'son^'  are  eniy 
what  the  law  implies ;  Sdly,  because  the  lease  is  not  the 
gjround  of  the  action,  nor  is  the  declaration  founded  upoa  the 
X^^kf.  but  upon  the  carrying  away  the  tithea, 

•  The  dkdarattcin  stated^  that  '^the  tithes'^of  iyrnips  were 
}lkidei  anipaii^  and  were  «/  rif^  due  mnd  payable  within 

fdrtjf  jpcoitf .  next  before  the  making  the  staU  Bdw.  3/'     The 

«. 

m  Seiwin  ▼.  $aldy,  Bull.  N.  P.  ISS.     o  Wheeler  v.  Heydon,  Cro.  Jac.  SSS. 
per  Pen^bcrton,  C.  J.  Sottex  Ait.     p  Hallewell  v.  Trappcs,  East. T.  I8c6. 

a  Hartridgc  r,  Gibha,  Bull.  N.  P.  1S8^ 


(14)  **  !n  penal  actions  on  atat  2  &  3  Ed.  6.  it  has  always  been 
bolden  sufficient  proof  against  the  defendant,  that  the  party  suing 
is  in  the  act  of  receivii^  the  tithes  from  defendaot"  Per  Lord 
Kenyom,  C  J.  ia  Radford  q.  t.  v.  M'Intosh,  3  T.  R.  633.  where  is 
was  holden»  that  in  an  action  for  penalties  on  the  statutci  layiipg  a  tu^ 
on  post  horses,  brought  by  the  fanner  ot  the  tax,  it  is  not  necessary 
for  the  plaintiff  to  give  in  evidence  his  appointment  by  the  lords 
commissioners  of  the  treasury,  or  the  commissioners  of  the  stamp 
duties  authorized  by  th^m.  Proof  that  the  defendant  has  account* 
«d  with-brm^,  as  farmer,  for  the  duties,  is  sufficients  A  lay  impnn 
priator  is  entitled  to  all  the  favourable  presumptions  to  which  a 
rector  is  entitled,  botti  with  respect  to  time  and  exendptioiis^  aodi 
consequently,  if  he  prove  himself  impropriator^  it  will  be,  sufficie^^ 
without  proving  the  veceif^t  of  tithes  .witUn  time  a£  J»e9ory% 
Whieldon  v.  Hanrdyt  H.  9  G^  S.  Scacc.  3  Gwm.  9^» 
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fecond  cotiBt  contained  a  similap.  ayerin^ntf  bb  to  4he  tith^tof 
potatoes.  After  verdict  for  the  plaiQtiir»  it  was  mored  to  set 
it  aside,  on  the  ground  that  the  averments  were  notj.and 
could  not,  be  proved,  inasmuch  as  turnips  and  potatoes  were 
tiot  cultivated  before  the  statute  of  Edvv.  6.  ^ut  the  court 
aaid,  that  the  true  construction  of  the  stat  Edw.  6,  was,  that 
if  the  lands  charged  were  subject  to  the  paytnent  of  titlie 
within  the  period  mentioned  in  the  statute^  that  was  sufficient 
to  prove  the  allegation  in  declarations  of  this  kindly  and  to  sup-* 

Sort  the  plaintiff's  action ;  that  if  it  were  clear  that  nothing 
ut  wheat  had  ever  been  sown  upon  this  land,  still  that  Would 
not  preclude  the  tltbe  of  other  tithable  produce  from  being 
taken,  and  that  2»  no  evidence  had  been  offered  at  ^hi^  trial 
to  prove  that  turnips  and  potatoes  were  not  cultivated  pre* 
yiousiy  \o  the  stat  £dw*  6.  they  couid  mWke  no  such*  pre- 
sumption against  the  justice  of  the  case,  even  though  such  -n 
fact  might  be  asserted  by  peisons  who  bad  written  mpoo  the 
subject.  They  added»  that  whateyei'  m^ht  be  the <sai^  with 
respect  to  potatoes,  their  own  information  led  thsntto  beiieTe 
that  turnips  were .  in  oultWaiiday  -  'm  this  country^'  beft>iie '•  thci 
^tat.  of  £dw.  &  .        1       . 

The  defendant,  upon  the  general  issue,  may  prote*»,  'thai  / 
he  dtfly  set  forth  his  tithes,  but  if  be  afterwards  carried  them  / 
away,  such  defence  will  not  availhim ;  so  if  he 'ddl  his  com 
{Kivately  to  another^  and  after  selling  ii  ia  Ihat  maaiiier^  duta 
and  carries  it  ^way,  the  aplion  iiea*agatn8tthe<  first  afvneri 
t^e  same  law  isS  where  th&  owner,  of  the  land  pnvateljlr 
sells  his  corn  to  another,  who  privately  cuts  an4  carries^  it 
a^ay. 

Defendant,  tinder  the  geaeral  issue  of  nil  debet',  mav^gWe 
in  evidence  a  modus,  or  customary  payment,  and  thereny  de^ 
feat  the  plaintifi's  action*.    .  ....... 

The  rankness  of  a  modns  is  a  question  of  fact,  and  not  of 
law,  and  can  be  determined  by  a  jury  only  S 

If  two  farmers  of  tithe  sue,  and  tiie  defendant  pleclds  nit 
^bet,  and  upon  trial  proves  an  agreement  with  One  of  th^sm^ 
only,  this  shall  bind  his  compaYlion^       "  ' 

VerdicU  . 
If  the  verdict  be  given  for  tha  plaintiff  %  it  is  incumbent  on* 

^  1  Brownl.  34*  9cacc.  9  Gwai.  1059.     Twsllfl   ?• 

r  s  UsX.  ^ij.  Vtelby^  H.  90  G»  a.  Sca^.    3  Gvm. 

» C1ian7V.Gfer1iiid,t>or^tl>titA%«!  1192. 

-la^d-eortM  WM^,C.B.sGwtti.^5i.  oMooi',^15. 
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the  jury  to  find  how  much  of  the  debt  demanded  by  the  de- 
claration is  due  to  the  plaintiff,'  which  is  to  be  done  by  tre- 
bling the  value  of  the  tithe  subtracted. 

The  plaintiff  shall  recover  according  to  the  verdict'; 
hence,  where,  in  the  statement  of  the  treble  value  of  the 
tithe,  there  was  error  in  the  calculation,  and  the  plaintiff  de- 
manded less  than  he  was  entitled  to ;  on  motion  in  arrest  of 
judgment  after  verdict,  an  exception  was  taken,  on  the  ground 
that  the  plaintiff,  having  demanded  less  than  was  due,  ought 
to  have  acknowledged  sati«factioQ  for  the  residoe;  but  the 
court  overruled  the  objection^,  observing  tliat  the  demand  in 
this  case  was  not  for  any  sum  certain,  as  in  an  action  gFounded 
^m  ^  spefiialty,  but  only  for  so  much  j^  should  be  given  by  the 
jury,  the  plaintiff  being  entitled  to  recover,  not  according  to 
his  demand,  but  according  to  the  verdict 

It  was  found  bjr  a  special  verdict  ■,  that  the  abbot  of  A. 
msf  seised  in  fee  of  certalil  land,  and  that  he  and  his  pi^e- 
45e8Sors  held  ftie  land  dischlir^  of  tithe,  and  that  be  had 
gmtited  the  land  to  AH  Socrts  Cdlege ;  it  was  faolden,  that 
the  prescription  was  personal  to  the  abbot,  and  did  not  run 
witb  Ihe  land,  and  that  it  coaid  not  be  intended  to  be  a  dis- 
charge by  a  real  composition,  it  not  being  so  pleaded,  nor 
found  by  the  juiy  to  be  sa 

» 

In  an  *<^ion  on  tWs  statate  against  several  defendants, 
upon  nil  debent  pleaded,  the  jury  fbund  for  the  plaintiff* 
ugaiiiBt  one  defendant  only,  and  as  to  the  others  nil  dtbent; 
upmi  motion  in  arrest  of  judgment,  because  it  was  an  action 
or  debt  founded  on  a  contract  which  is  entire,  the  court  held, 
that  the  action  was  foutided  on  a  tort,  and  not  on  a  contract ; 
*>*^  guilty  woidd  have  been  a  good  plea,  and  thevcrfbre  a  ver- 
dict may  be  given  Against  one  of  the  defendants,  and  for  the 
others^  ^s  in  actions  upon  torts. 

An  action  on  this  statute,  bein^  brought  by  the  party 
(rieved  for  tbe  purpose  of  trying  a  right,  «nd  being  more  be- 
neficial to  the  oefendant,  than  to  be  carried  into  the  spiritual 
court,  is  not  consic^ed  aa  a  penal  action  brought  by  a  oom* 
mou  informer.  Consequently,  a  new  trial  will  be  granted, 
where  it  is  clear  that  the  verdict  has  been  given  for  the  defen- 
dant against  the  Weight  of  evidence^;  although,  in  penal  ac- 


y  Pemb^ton  v.ai»«Uoii,€ro.  Jm.  49s.        B.  R.  W.  39  G.  ft.  cited  iu  t  note  t§ 

<k  R«I.  It.  &4  S.  C.  Barnard  ▼.  GMtURfr,  S  EAst,  573. 

•s  BoUay.  Atkjntoo,  1  Ler.  l«5t  U-HoUovsifv.Il^^tt^Tria.taC^^.-l^ 
a  Bastard  r.  Hancock,  Cartb.  361  re-        U^ «rot.  Iltll,^  #39.    Ld  attach 
coguHfd  in  ttardyman  ▼.  WhiUker,        v.  PoweH^  6  Taml^tfp/.  8,  J>.  -. 
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iionB,  the  courts  will  not  permit  a  verdict  to  be  disturbed  On 
this  ground*. 

Casts* 

As  to  the  costs,  see  the  remarks  on  the  second  section^ 
ante,  p.  1198.  and  post,  under  tit.  Judgment. 

Judgment, 

This  being  an  action  for  the  recovery  of  a  treble  value  of 
the  tithefe,  in  a  cade  where  the  single  value  wa»  not  recdfe- 
rable  at  common  lave,  did  not  fall  within  the  ttat.  of  Glou- 
cester  (15);  the  plaintiff,  therefore,  was  not  mtitled  to  reco- 
ver costs  under  that  staitute,  coMequendy  the  judgment  for- 
merly was  only  for  the  debt*  fonr4  by  the  jwy ;  and  if  the 
jury  upon  the  trial  had  given  costs  and  damages,  it  was  in- 
cumbent on  the  plaintiff  to  enter  a  remittitur^  and  take  judg- 
ment for  the  debt  only  *;  but  an  alteration  has  been  malle  in 
this  respect  by  stat  8  &  9  W^  3^  c.  11*  which  see  ante, 
p.  1198. 

If  judgment  be  for  the4)laintiir  by  nil  dkit^  non  sum  infor^ 
matns^  or  upon  demurrer ^  the  judgment  niay  be  entered  for 
the  whole  debt  demanded  by  the  declaratioB. 

So  if  the  issue  be  on  a  collateral  malter',  as  on  the  custom 
of  tithing  or  discharge  by  statute^,  which  ia  found  agaiatt 
the  defendant,  and  the  defendant  hath  not  taken  tb«  value  by 
protestation,  be  shall  pay  the  value  expressed  by  the  plaintiiT 
m  his  declaration;  for  by  the  collateral  matter  pleaded  ia  bar» 
the  declaration  is  confessed  in  the  whole. 

« 

If  the  action  be  brought  against  two  or  more  defendants*, 
and  a  verdict  ia  given  against  One  or  two  only  of  the  defend-* 
ants,  plaintiff  is  intitled  to  judgment  against  those,  although 
there  be  a  verdict  for  the  other  defendants* 

It  is  expressly  provided,  ttiat  the  statute  of  jeofails,  16  and 
17  Can  2.  c.  8.,  shall  extend  to  this  action. 

c  Brook  q.'t.  v.  Middteton,  lo  East,  f  Deg^^  404, 

9^8.  ;  Costerdiuu's  case,  tited  in  Yelir.  1 97. 

d  Co..  Ent.  169.  ii.  9d  cd.  h  BoiH«s  v.  Broadhead,  Aleyii,  88. 

•  SADagg  V.  PenkevoB,  Cro.  Jac.70,  i  Styles,  317,  318.  See  also  ante,  «n- 

wbere  this  mode  was  adopted.  der  Verdict. 


(15)  "Where  a  statute  gives  dama^  by  creation,  there  th^ 
plaintiff  shall  recover  no  costs;  the  reason  is,  hecaose  damt^ 
being  given,  out  of  coorae,  and  where  the  cottimon  hw  does  not 
pive  them,  and^  the  statute  beine  therefore  introductiye  of  a  new 
law,  the  plaintiff  shall  recover  wnat  the  statute  appoints  him  to  re* 
cover,  find  no  more.*'     Arg.  Hardr.  162. 


(     IftlS    f 
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TRESPASS. 

I.  In  what  Cases  an  AcHan  6/  Trespass  may  be 

main(§^d. 
II.  Where  Trespass  cannot  be  maintained. 

III.  Of  the  Declaration. 

IV.  0/ the  Pleadings: 

1.  Of  the  General  Issue,  and  what  may  be  given  iM 

Evidence  under  it. 

2.  Accord  and  Satisfaction. 

3.  The  Common  Bar,  or  Liberum  Tenementum. 

4.  Estoppel 
6.  Licence 

6.  Process. 

7.  Right  of  Way. 

5.  Tender  of  Amends. 

Y.  Costs. 


I.  In  fohat  Cases  an  Action  of  Trespass  may  he  main* 

tained. 

1  HE  land  of  every  owner  or  occupier  is  enclosed  and  set 
apart  from  that  of  his  neighbour,  either  by  a  visible  and 
tangible  fence,  as  one  field  is  separated  from  another  by  a 
h^ge,  wall,  &c«  or  by  an  ideal  invisible  boundary,  existing 
ionly  in  the  contemplation  of  law,  as  when  the  land  of  one 
man  adjoins  to  that  of  another  in  the  same  open  or  common 
iield.  Hence  every  unwarrantable  entry  upon  the  land  of 
another  is  termed  a  trespass  by  breaking  his  close. 

The  form  of  action  which  tbe  law  has  prescribed  for  this 
ixgujy  is  an  action  of  trespass  ri  ei  armis  quare  clausum  fri^ 
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git,  in  ^which  the  plaintiff  may  recover  a  compensation  in 
damages  for  the  injury  sustained.  ' 

Although  the  words  of  the  writ  ^re  quare  clausum  fregit, 
-yet  it  has  been   adjudged,    in  many  instances  where  the 
plaintiff  had  not  an  interest  in  the  soil,  but  an  interest  in  the 
profits  only,  that  trespass  may' be  maintained,  and  this  fonri 
pursued.    Hence  it  was  holden*,  that  the  grantee  or  patentee 
of  the  king  de  herbagio  foresjae,   might  maintain  trespass 
againptany  person  who  consumed  or  destroy ed  the  grass^  and 
that  the  writ  should  be  quare  clausum  tregit.    So  where  .^ 
plaintiff  is  in  titled  to  the  yesture  of  land^,  that  is,  corn,  grvj^J 
linderwood*,  and  the  like.    So  where  plaintiff  had  an  exclu-i 
sive  (I)  right  bf  cutting  turves  in  a  moss;    although   the. 
manor  in  which  the  moss  was  situate  belonged  to  another**.     * ' 

So  if  it  is  agreed  between  J,  S.*  and  the  owner  of  the  soil, 
that  J.^S.  shall  plough  and  sow  the  ground,  and  that  in  coil^ 
sideration  tfiereof,  J.  S.  shall  give  the  owner  of  the  soil  half 
the' crop,  J.  S.  may  maintain  trespass  for  treading  down  the 
com  (2).  So  if  a  meadow  be  divided  annually  amon^  cer- 
tain persons  by  lot,  then  after  the  several  portion  of  each 
person  is  allotted,  each  is  capable  of  maintaining  an  action  o^ 
trespass  quare  clasum  fregit;  for  each  has  an  exclusive  in- 
terest for  the  time^. 

Where  trees  are  excepted  in  a  lease,  the  land  on  which 
they  grow  is  necessarily  excepted  also;  consequerltly  if  thi 

a  Dyer,  995.  b.  pi.  41).  e  Welih  v.  Hall,  per  Powell,  J.  at 
>  1  lost.  4.  b.  Weill,  1700.  Salk.  MSS.  Bull.  N.  P. 

c  Moor,  3S5.  pi.  483.  IS.  ^^ 

'd  Wilson  V.  Mackretb,  3  Burr.  I S84.  f  See  Cro.  IgAiz,  4S 1 . 


(1)  '*  To  maintain  trespass,  it  is  essential  that  the  plaintiff  should  \ 
have  exclusive  possession  at  the  time  of  the  iojuiy  €0mmittad»  [ 
Hence  trespass  will  not  lie"  ibr  entering  into  a  pew  or  seat  in  a  { 
church,  because  the  plaintiff  has  not  the  exfipsive  possession,  the  j 
'possession  of  the  church  being  in  the  parson,"  Per  Bnller,  J.  ; 
1  T.  K.  430.  The  proper  form  of  action  for  this  injoty  is  as  action 
of  trespass  on  the  case;  to  support  whichy  the  plaintiff'  must  prove 

a  right,  either  by  a  faculty  or  by  prescription,  whidi  supposes  a 
faculty,  having  been  formerly  granted* 

(2)  In  such  case  the  owner  is  not  jointly  concerned  in  the  grow-r 
ing  corn,  but  is  to  have  half  after*  it  is  reaped,  by  way  of  rent, 
which  may  be  of  other  things  than  money:  although,  in  I  Inst. 
14^,  it  is  said,  'it  cannot  be  of  the  pro6ts  themselves.  But  that, 
asitseems,  must  be  understood  of  the  natural  profits.  BpH.  N,  P.  8.5. 

TOL»  II.  00 
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tenant  cut  down  the  trees,  the  landlord  may  maintain  trespaM 
for  bi-eaiing  his  close  and  cutting  down  the  trees*. 

Where  two  a(\jacent  fields  are  separated  by  a  hedge  and 
ditch,  the  hedge  prim&  facie  belongs  to  the  owner  of  the 
field,  in  which  the  ditch  is  not  u  there  are  two  ditches, 
one  on  each  ^ide  of  the  hedge,  then  the  ownership  of  the 
hedge  must  be  ascertained  by  proving  acts  of  ownership^ 
The  rule  about  ditching  is  this^*  a  person,  making  a  ditch^ 
cannot  cut  into  his  neighbour's  soil,  out  usually  he  cuts  it  to 
the  very  extremity  of  his  own  land :  he  is  of  course  bound  to 
throw  the  soil  which  he  digs  out,  upon  his  own  land,  and 
often,  if  he  likes  it,  he  plants  a  hedge  on  the  top  of  it;  there- 
fore, if  he  afterwards  cuts  beyond  the  edge  of  the  ditcb^ 
which  is  the  extremity  of  his  land,  he  cuts  into  his  neigh- 
bour's land,  and  is  a  trespasser:  no  rule  about  four  feet  and 
eight  feet  has  any  thing  to  do  with  it  (3).  He  may  cut  the 
thing  as  much  wider  as  he  will,  if  he  enlarges  it  into  his  own 
land. 

The  plaintiff,  on  the  6th  of  June,  1804^,  agreed  with  the 
defendant  for  the  purchase  of  a  standing  crop  of  mowing 
grass,  then  growing  in  a  close  of  defendant's.  The  grass 
was  to  be  mowed,  and  made  into  hay,  by  the  plaintiff;  but 
the  time  at  which  the  mowing  was  to  begin  was  not  fixed. 
Possession  of  the  close  was  retained  by  the  defendant.  Be- 
fore the  plaintiflf  had  done  any  act  towards  carrying  the 
agreement  into  efiect,  the  defendant  refused  to  complete 
the  agreement,  and  sold  the  grass  to  another  person,  whom 
he^directed  to  cut  and  carry  away  the  tame.  Trespass  quare 
clausmn  f regit  was  brought,  statim  in  the  declaration  that 
the  close  waa  in  the  possession  of  the  plaintiff.  Lord  El- 
lenboroa^h,  C.  J.  said,  that  as  the  plaintiff  appeared  to  have 
been  intitled  (if  intitled  at  all  under  the  agreement  stated) 
to  tlie  exclusive  eiyoyment  of  the  crop  growing  on  the  land, 
during  the  prqper  period  of  its  fuU  growth,  and  until  it 
was  cut  and  carried  away,  be  might,  in  respect  of  such  oc- 
clusive right,  maiatain  trespass  against  any  person  doing  the 

(  Rolls  V.  Rock,  Soneriet  Samm.  Am.  i  Per  LawMoce,  J.  in  Vowkt  ▼.  MilWr, 

9  Geo.  9.  per  Trobyo,  J.  MSS.  a  Ttunt.  139. 

h  Per  Baylof,  J.  in  Guy  ▼.  West,  So-  k  Cnwby  ▼.  Wadtwortb,  6  EMrt,  6<M. 

nicrset  Sunm.  Am.  isos. 


(3)  It  had  been  contended,  that  the  party  to  whom  the  hed^ 
and  ditch  belonged,  was' entitled  at  common  law  to  have  a  width 
of  eight  feet,  as  the  reasonable  width  for  the  base  of  his  bank  and 
the  area  of  his  ditch  together. 
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acts  complained  of,,  according  to  thf  authority  of  1  Inst  4.  b. 
Fitz.  Abn  Tres.  149.,  and  Bro.  Abr.  Tres.  273.,  and  Wibon 
V.  Mackretb,  3  Burr.  1826.  But  the  court  were  of  opinion, 
that,  as  tiie  agreement  was  by  parol,  it  was  competently  dis- 
charged by  parol  while  it  remained  executory,  and  that  on 
this  ground  the  plaintiff  was  not  intitled  to  recover. 

The  action  of  trespass'  quare  clausum  fregU  is  a  local  ac- 
tion. Hence,  where  trespass  was  brought  for  entering  the 
plaintiff's  house  in  Canaoa,  it  was  bolden  that  the  action 
could  not  be  maintained;  BuUer,  J.  observing,  **it  is  now 
too  late  for  us  to  inquire  whether  it  were  wise  or  politic  to 
make  a  distinction  between  transitory  and  local  actions;  it  it 
sufficient  for  the  courts,  th^t  the  law  has  settled  the  distinct 
tion,  and  that  an  action  quare  clausum  /regit  is  local.  TV^ 
may  try  actions  here,  which  are  in  thi^ir  nature  transitory, 
though  arising  out  of  a  transaction  abroad,  but  not  such  as 
are  in  their  nature  local.'* 

The  action  of  trespass  vi  et  armis  is  termed  a  possessoiy 
action,  to  distinguish  it  from  those  actions  in  which  the 
plaintiff  must  shew  a  title.  Being  founded  on  an  ir\jury.to 
the  possession,  it  is  essential  that  the  plaintiff  should  be  in 
the  possession  of  the  close  at  the  time  when  the  injurj^  is 
committed;  but  as  against  a  stranger  or  wrong  doer,  it  is  iai'* 
material  whether  such  possession  be  founded  on  a  good 
title  or  nof .  Even  a  tortious  possession  will  support  tres- 
pass against  a  wroiig  doer. 

The  plaintiff  declared  in  trespass  upon  his  possession';  de- 
fendant made  title,  and  gave  colour  to  the  frfaintiff;  plaintiff 
replied  de  infurid  sua  pr,apriS^  and  traversed  the  tide  set  out 
by  the  defendant;  and  upon^  demurrer,  on  the  authority  of 
Cioslin  V.  Williams,  P.  5  Geo.  1.,  the  court  held  this  a  good 
replication;  for  it  lays  the  defendant's  title  out  of  the  case, 
and  then  it  stands  upon  the  plaintiff's  pos^fsssion,  which  is 
enough  against  a  wrong  doer,  and  the  i^aintiff  need  not  reply 
a  title. 

In  like  manner  it  was  holden*,  that  plaintiff,  in  possession  ' 
of  glebe  land  under  a  lease,  void  by  stat.  13  Eliz.  c.  90.  by 
reason  of  the  rector's  non-residence,  might  maintain  trespass 
against  a  wrongdoer  (4). 

1  Doulson  V.  Matthews  and  uotkcr,    •  Cmrf  f.  HoU,  Str.  ISSS.  11  Bfttt, 

4T.  R.  503.  70.11. 

mpt(6  Dcot  ▼.  OUver,  Cro.  Jac.  149.        o  Graban  v.  Peat,  1  Eaat,  fl44. 


(4)  But  in  such  case,  a  rector  may  recover  in  ejectment  against 
hit  lessee.    Frogmorton  y.  Scott,  9  East*  467* 
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If  a  man  be  diieeized,  after  his  re-entry  he  may  hare  an  action 
of  trespaft  against  the  disseizor  for  any  trespass  done  by  hini 
after  tne  disseizin';  for  by  his  re-entry  his  possession  is  re-t 
stored  ab  initio. 

I    By  the  common  law,  he  that  agrees  to  a  trespass  after  it  is 

I  done,  is  no  trespasser,  unless  the  trespass  is  done  to  his  use  or 

/  for  his  benefit,  and  th^n  his  agreement  subsequent  amount^  to 

/  a  command:  for  in  this  case,  omnis  ratihabitio  retrotrahitur 

I  et  mandato  tequiparatur. 

Although  every  person  has  of  common  right  a  liberty  of 
coming  into  a  public  market  for  the  purpose  of  buying  and 
selling^  yet  he  has  not  of  common  right  a  liberty  of  placing 
a  stall  there,  but  he  must  acquire  such  liberty  by  a  compeo- 
satioh,  which  is  called  stallage.  Hence  trespass  may  be 
maintained  by  the  owDer  of  the  soil  against  a  perso^^  who  un- 
lawfully places  a  stall  in  the  market 

The  authority  of  the  preceding  case  was  recognised  in  the 
Mayor,  Sec.  of  Norwich  v.  Swann,  9  Bl.  R.  1117.  where  it 
was  holden,  that  trespass  would  1^  for  setting  tables  in  a 
market  place  for  the  sale  of  goods  without  leave  of  the  9wner 
of  the  soil. 

Hhe  lord  or  owner  of  the  soil  may  maintain  treq)ass  against 
a  commoner',  who  is  guilty  of  an  entry  on  the  common,  finr 
the  purpose  of  chasing  the  conies  there;  for  the  commoner 
^an  justify  an  entry  merely  for  the  purpose  of  using  his 
common. 

Tenants  in  common  ought  to  join  in  trespass  quare  ciausum 
f re  fit,  for  if  one  tenant  in  common  bring  trespass  qu.  d.fr. 
wiUiout  his  companion,  it  may  be  pleaded  in  abatement  \ 

In  trespass  vi  et  armut  for  taking  and  carrying  away  goods, 
it  is  not  essentially  necessary  that  the  plaintiff  should,  at  the 
time  when  the  act  was  done  which  constitutes  the  trespass, 
have  the  actual  possession  of  the  thing  T^hich  is  the  subject 
matter  of  the  trespass ;  it  is  sufficient,  if  he  has  a  con- 
structive possession  in  respect  of  the  right  beii^  actualty 
vested  in  him.  Hence%  if  a  lord  be  intitled  to  a  waif  and 
estray  within  his  manor,  he  may  before  seizure  maintain  tres- 
pass against  a  stranger  who  shall  take  away  the  waif  or 
estray ;  for  the  right  is  in  the  lord,  and  a  constructive  posses- 
sion, in  respect  of  the  thing  being  within  the  manor  of  which 
his  is  lord.  •  So  sm  executor''  has  the  right  immediately  oi| 

|>  9  Rol.  Abr.  554.  pi.  5.  ■  Comyot*  Dty.iAbfttcaeiit  (E.  IS.) 

9  Mayor,  &c.  of  NoithAmpton  ▼.  t  F.  N.  B.gi^b. 

Ward,  2  Str.  1939. 1  Wils.  107.  V.  FuImt  ▼.  Yoaiif,  9  Qoktr.  s6|. 
c.  HwktdcB  T.  GryMoU,  Gro^isc.  195.. 
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tKe  death  of  the  testator,  and  this  riffh):  dniws  ^r  it  a  con- 
tractive possession  from  the  time  of  the  death  of  the  testator* 

If  a  man  gives  me  his  goods',  which  are  at  York,  and  be- 
fore I  have  possession  a  stranger  take  them^  ^et  I  shall  have 
trespass ;  because  by  the  gift  me  property  is  m  me,  to  which 
the  law  annexes  possession. 

The  owner  of  a  piece  of  land  granted  liberty  to  A^  and 
bis  heirs  to  build  a  bridge  on  his  land,  and  A.  covenanted  to 
build  a  bridge  for  public  use,  to  keep  it  in  repair,  and  not  to 
'demand  .toll.  The  bridge  was  built  oy  A.  of  materials  pur- 
chased at  his  expense ;  part  of  the  materials  of  the  bridge 
having  been  taken  away  by  a  wrong-doer,  it  was  holden,  that 
^he  public  had  only  a  licence  to  make  use  of  the  materials 
While  they  formed  part  of  the  bridge  for  the  purpose  of  pas- 
sage ;  andf  when  they  ceaied  to  b^  part  of  the  bridge,  A/s 
original  property  in  them  reverted  to  him,  discharged  of  the 
right  of  user  by  the  public,  and  consequently  that  A.  might 
maintain  trespass  for  the  asportaeil  against  the  wrong  doer. 

In  like  manner,  if  the  owner  of  land  builds  houses*,  and 
Dftarks  out  a  street,  and  assigns  part  of  the  land  as  a  public  L 
highway ;  this  will  riot  be  considered  as  a  transfer  of  the  ab-  j  f 
solute  property  in  the  soiU  sg^as^tapi^yent  thlLjS^wiL^ibomj. : 
yaintainiiy  trespass  jor  an  injuiyjx)  tbesoil,  e.  g.  forplacing^; 
tbe  end  ofa  brioige  thereon. 

An  action  of  trespass  lies  against  any  person  who  gleans  '/ 
on  another's  ground  after  harvest*;  for  a  right  to  elean  cannot  ' 
be  claimed  by  any  person  at  common  law.    Neither  have  the ;/ 
"poor  of  a  parish  legally  settled  such  right  1 

In  trespass  for  taking  and  carrying  away  a  dead  hare^  it 
appeared  in  evidence  that  the  plaintiff,  a  nirmier,  being  out 
hunting  with  hounds  of  which  he  had  in  part  the  manage- 
ment, and  actually  had  such  management  at  the  time,  though 
the  hounds  belonged  to  other  persons,  the  hounds  put  up  a 
hare  in  a  third  person's  ground,  and  followed  her  into  a  field 
of  the  defendant,  where,  being  quite  spent,  she  run  between 
the  legs  of  a  labourer  who  was  accidentally  there^  where  OBe 
of  the  dogs  caught  her,  and  she  vrw  taken  up  aKveby  the  la- 
bourer, from  -whom  the  defendant  immediately  afterwards 
took  the  hare  and  killed  her.  Shortly  after  the  plaintiff  came 
up^  and  claimed  to  have  the  hare  i(S  his  own :  but  the  d^ 
f»dant  jrefused  to  give  it  upland  queslioiied  the  right  of  the 

^  Bvo.  AW.  TrcipttM,  pi.  s03.  Lonf^bborOttgh,  C.  J^  HeAtb,  J.,  md 

J  HmrriioD  Y.  Parker,  6  East,  154.  '  WiImii,  J.;  ^meatiaate  Govld,  J. 

s  Lade  ¥.  8lMpiierd,iMr.  1004.  1  H.  Bl.  91. 

a  Steel  r.  Houghton  ftB4  Wifej  per  U.  b  ChoroliiraMl  ▼.  Aoddj,  14  Eaiti  849 
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plaintiiT  to  be  wbere  he  then  was.  The  labourer  swore  thit 
when  he  took  the  hare  from  the  d(^,  he  did  not  mean  to  take 
it  for  his  own  use,  but  in  aid  of  the  hunters.  The  case  of 
Sutton  V.  Moody*  was  referred  to,  where  it  was  said  by 
Holt,  C.  J.,  that  **  if  A.  start  a  hare  in  the  ground  of  B. ,  and 
hunt  and  kill  it  there,  the  property  continues  all  the  while  in 
B. ;.  but  if  A.  start  a  hare  in  the  ground,  of  B.,  and  hunt  it  into 
the  ground  of  C,  and  kill  it  there,  the  property  is  in  A.,  the 
hunter ;  but  A.  is  liable  to  an  action  ot  trespass  for  hunting 
in  the  grounds  as  well  of  B.  as  of  C."  And  Chambre,  J. 
thought  that  this  evidence  sufficientljr  established  the  plain- 
tiff's property  in  the  hare ;  and  the  jury  found  a  verdict  for 
the  plaintiff,  with  forty  shillings  damages.  The  court  of  B.  R. 
afterwards  concurred  in  his  opinion.  Lord  Ellenborough,  C.  J« 
observing,  **  that  he  did  not  understand  at  the  time  when  the 
rule  was  granted,  that  the  plaintiff,  through  the  agency  of  his 
dogs,  had  reduced  the  hare  into  his  possession ;  that  makes 
an  end  of  the  question.  Even  though  the  labourer  had  first 
taken  hold  of  it  before  it  was  actually  caught  by  the  plain- 
tiff's dogs ;  yet  it  now  appears  that  he  took  it  for  the  benefit 
of  the  hunters,  as  an  associate  of  them,  which  is  the  same  as 
if  it  had  been  taken  by  one  of  the  dogs.  If  indeed  he  had 
taken  it  up  for  the  defendant',  before  rt  was  caught  by  the 
dogs,  that  would  have  been  different ;  or  even  if  he  had  taken 
it  as  an  indifferent  person,  in  the  nature  of  a  stakeholder.** 


II  •  Where  Trespass  cannot  be  maintained* . 

/  If  the  entiy  be  warranted  by  law,  it  is  not  a  trespass. 
;  Such  is  an  entry  to  demand  rent  due  for  the  enjoy n^nt  of 
,  the  land,  to  take  and  carry  off  tithes  after  they  have  been  set 

forth,  or  to  distrain  for  rent  arrear  or  damage  feasant.  So  a 
.  person  may  justify  the  following  a  fox  with  hounds  over  the 

grounds  of  another,  if  there  be  not  any  further  injury  com- 

v^itted  than  is  absolutely  necessary  for  the  killing  the  fox', 
;  but  a  person  may  not  enter  the  grounds  of  another  merely  for 

the  sport  and  diversion  of  the  chase ^ 

1     One  tenant  in  common  cannot  bring  an  action  of  trespass 

e  1  Ld.  Rmyn.  s50.  sad  9  S«lk.  S56.  9  Chitty,  Gaoie,  1 381 .    And  aoe  tk€ 

d  Guudry  w.  Feltbrn,  1 T.  R.  34.  reniArkt  there  of  the  C.  J.  on  Gao- 

•  Earl  of  Essex  ▼.  Ctpel,   Hertlbrd  dry  t.  Fdtbmm. 
<)ttm.  Ass.  1S09.  Ld.  Ellenb.  C.J^ 
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agaiDst  his  co-tenant,  because  each  of  them  may  enter  and 
occupy  in  common,  &;c.  per  my  et  per  taut,  the  lands  and  to* 
nements  which  they  hold  in  common ^ 

So  if  from  the  finding  of  the  juiy  it  appear  to  be  a  tenancy 
in  common  > ;  judgment  shall  be  given  for  defendant,  although 
the  issue  be  found  against  him. 

Bargainee  cannot  maintain  trespass  before  entiy  and  actual 
possession  \ 

If  A.  make  a  lease  for  years  \  excepting  the  trees,  and  had 
afterwards  an  intention  to  sell  them,  the  law  gives  the  lessor^ 
and  those  who  would  buy,  power  as  incident  to  the  exception 
to  entel*  and  shew  the  trees  to  those  who  would  buy  them,  for 
without  sight  none  would  buy,  and  without  entry  none  could 
see. 

The  plaintiff  was  the  landlord  of  a  house  \  which  he  let 
to  A*  ready  furnished,  and  the  lease  contained  a  schedule  of 
the  furniture*  An  execution  issued  against  A.  under  which 
defendant,  as  sheriff,  seized  part  of  the  furniture,  although 
notice  was  given  to  the  officer  that  it  was  the  property  of 
plaintiff;  plaintiff  brought  trespass.  Adjudged  per  cur.  tbiat 
it  would  not  lie* 

Trespass  will  not  lie  by  the  assignees  of  a  bankrupt  against 
a  sheriflT'  for  taking  the  goods  of  a  bankrapl  in  execution, 
after  an  act  of  bankruptcy,  and  before  the  issuing  of  the 
commission,  notwithstanding  he  sells  them  after  the  issuing- 
of  the  commission,  and  after  a  provisional  assignment,  and 
notice  from  the  provisional  assignee  not  to  sell. 

If  a  ship  be  seized  as  forfeited  under  the  navigation  act% 
12  Car.  2.  c.  18.  by  a  governor  of  a  foreign  country  belonging 
to  Great  Britain,  the  owner  cannot  maintain  trespass  against 
the  party  seizing,  although  the  latter  do  not  proceed  to  con* 
demnation ;  for  by  the  forfeiture  the  property  is  divested  out 
of  the  owner.  So  where  a  ship  is  bond  fide  seized  as  a  prize„ 
the  owner  cannot''  sustain  an  action  in  a  court  of  common 
law  for  the  seizure,  though  she  be  released  without  aw  suit 
being  instituted  against  her,  his  remedy,  if  any,  being  m  the 
court  of  admiralty. 

Trespass  cannot  be  maintained  for  taking  an  excessive  dis« 

r  LUt.  See.  993.  k  Wan)  ▼.   Macauley   and   another^ 

f  BeniDgton  t.  Do.  Cro.  EUz.  157.  4T.  R.  469- 

b  Admitted  Lotwich  t.  MittoD,  Cro.  1  Sasith  ▼.  Millea.  1  T.  R.  475. 

Jiic.  61 4.  m  WilkiDB  and  others  ▼.  Deipard,  s  T.. 
S  laford^t    case,  lait    resolution,    11  R.  112. 

Rep.  >S4.  a.  B  Faith  ▼.  Pcaraoo,  4  Camp.  N.  P.  C«. 

^57. » Marsh.  ia3» 
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tress,  where  the  distress  w  lawful,  the  whole  being  one  entire 
?ict^  STeiflrer^vill  trespass  TTeTor  an  irregular  distress,  where 
the  irregularity  complained  of  is  not  in  itself  an  act  of  tresr 
passi*,  but  consists  merely  in  the  omission  of  some  of  the 
forms  required  in  conducting  the  distress,  such  as  not  procuring 
goods  to  be  appraised  before  they  are  sold  (5). 

,  Neither  will  it  Ue  against  ari  officer  for  taking  goods  or 
cattle  by  virtue  of  A  replevin^  unless  a  claim  of  property  be 
bade  at  the  time  when  the  officer  comes  to  demand  them.    * 

If  a  person  rated  to  th^  jK)or,  object  to  the  rate',  e.  gl  be- 
cause it  is  a  prospective  t*ate,  he  ought  to  appeal  to  the  next 
sessions ;  and  if  he  do  not,  he  cannot  maintain  trespass  against 
the  overseers  of  the  poor,  who  distrain  on  him  for  non-pay- 
ment of  the  rate. 

O  Lvnne V.Moody, 9 <Str.  851.  q  Per  Holt,C.  )f.  lu  Halletl  ▼.  Byrt, 

|)  IVletsiuc  ▼.  Kembie,  aCmmp.  N.  P.     .    Carth.  ^81. 

C.  ]  15.  r  Durrant  v.  Boys«  6  T.  R.  580. 


(5)  The  true  construction  of  the  provision  in  11  G.  9.  c.  19* 
8.  19'  that  the  party  may  recover  a  compensation  for  the  special  da- 
mage which  he  sustains  by  an  irregular  distress,  **  in  an  action  of 
trefpasSf  or  on  the  case,''*  (see  ante^,  p.  654,)  is,  that  be  must  bring 
trespuiSf  if  the  injury  be  a  trespass;  and  case^  if  it  be  the  subject 
matter  of  an  action  on  the  case.  The  nature  of  the  irre^ligrit]^ 
must  determine  the  f0rm  of  action.  Hence  for  an  irregularity  con- 
sisting in  the  omission  to  appraise  the  goods  before  thpj  were  sold*  , 
the  action  ought  to  be  aa.  aqtion  on  the  case.  But  where  the 
party  remained  in  possession  of  the  goods  in  the  plaintiiF's  house 
oeyond  the  five  days,  and  then  removed  the  goods,  it  was  bolden, 
that  trespass  was  maintainable';  Ld.  EUenborough  b«ng  of  opinion* 
that  the  removal  of  the  goods  was^a  distinct,  subsequent,  and  sub- 
atantive  act  of  trespass.^  and  Bayley,  J.  conceiving,  that  although 
the  party  was  warranted  iu  removing  the  goods,  yet  the  action 
would  lie  for  remaining  in  possession  beyond  the  five  da^s,  that 
being  a  new  act  of  trespass;  and  that  damages  might  be  given  for 
such  continuance,  although  the  p^rty  was  not  a  trespasser  during 
the  five  days.  Lord  EUenborough  observed,  that  he  could  not  un- 
derstand the  statu^te  as  giving  an  option  to  maintain  trespass,  where 
trespass  would  not  lie  by  tne  rules  of  the  commdn  law;  bat  as 
givine  an  election  to  bring  trespass,  where  trespass  was  the  proper 
remedy,  and  case  where  case.  Winterhoum  v.  Morgan,  B*  R« 
Trio.  T.  1809-  MS.  1 1  East,  395.  S.  C.  See  Etherton  v.  JPop- 
plewelU  ante,  p.  665.  If  a  sheriff  continues  in  possession  after  the 
return*day,bf  the^writ,  that  irregularity  makes  him  a  trespasser  ad 
initio^  but  will  not  support  the  allegation  of  a  new  trespass  com- 
mitted by  him  after  the  acts  which  he  justifies  under  the  execution. 
Aitkehhead  v.  Blades^  5  Taunt.  19B. 
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III.  0/  the  Declaration. 

i  ^e/ii/e.«^THE  action  of  trespass  quare  clausnm  fregii  is  k 
.local  action,  and  consequenUv  the  venue  must  be  laid  in  the 
county  where  the  land  lies ;  K>r  otherwise  the  plaintifT,  on  the 
general  issue,  may  be  nonsuited  at  the  trial ;  but  trespass  £or 
taking  goods  is  transitory,  and  the  venue  may  be  la^d  in  any 
Icoiinty,  subject,  however;  to  its  being  changed  upon  an  ap- 
plication to  the  court,  supported  by  the  usual  affidavit,  if  not 
laid  in  the  county  wliere  the  action  arose. 

The  declaration  ought  to  allege  the  commi^ibh  of  the 
fact  directly  and  positively,  and  not  by  way  of  recital,  e.  g. 
for  thai  on  such  a  day  the  defendant  broke  and  enter&d  the 

ElaintiiF*s  close,  and  not  for  that  whereas^  &c.;  an  exception 
ow6ver,  to  the  declaration  for  this  fault,  must  be  made  by 
'special  denmrrer;  because,  though  formerly  in  proceedings 
by  bill  the  Court  of  King's  Bench  used  to  reverse  the  judg- 
irient  on  writ  of  error*,  or  arrest  the  judgment  on  motion  for 
declaring  with  a  recital,  yet  now  the  court  will  permit  the 
plaintiff  even  after  verdict  to  amend  the  declaration  by  a  right 
oill,  the  time  of  filing  whereof  the  court  will  not  inqiiire  into". 
In  proceedings  by  original,  an  objection  on  the  ground  of 
having  declared  with  a  recital  cannbt  be  sustained  even  oii 
special  demurrer",  becaiilse  the  writ  being  set  out  in  the  decla- 
ration, the  count- part  of  the  declaration  will  be  aided  and 
made  good  by  the  recital  of  the  writ*. 

Day. — It  is  not  necessary  to  state  the  precise  day  on  which 
the  trespass  was  committed ;  it  will  be  sufficient  to  insert  any 
day  before  the  commencement  of  the  action. 

Formerly,  in  order  to  avoid  the  necessity  of  bringing  se- 
veral actions,  it  was  usual  for  the  plaintiff,  in  cases  where  the 
nature  of  the  trespass  permitted  it  (6'),  to  declare  with  a 
continuandoy  as  it  was  ternied,  that  is,  that  defendant  on  such 
a  day  committed  certain  trespasses  (specifying  them),  con^ 

a  Brigs  v.  Sheriff,  Cro.  £liz.  S07.  u  White  r.  Shaw,  2  Wila.  9U3. 

t  Sti*.  ]  151.  ]  163.       .  X  White  V.  Shaw,  9  Wiis.  903. 


(6)  Treading  down  and  consuming  graas,  &c.  with  rattle,  was 
considered  as  a  trespass  which  lay  in  continuance;  but  taking  a 
horse,  killing  a  dog,  cutting  down  a  tree,  and  the  like,  being  acts, 
which,  when  executed,  could  not  be  repeated ,1  as  they  terminated 
tipon  the  commission  of  tHem,  were  holden  not  to  lie  in  continuance*- 
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tinuing  the  said  trespasses  from  such  a  day  to  such  a  day,  at 
divers  days  and  times;  and  if,  as  was  generally  the  case,  the  de-» 
claration  contained  a  charge  for  some  acts  which  did  not  lie  in 
continuance,  as  well  as  for  some  which  did,  then  the  continuii^ 
was  expressly  confined  to  those  trespasses  which  did  lie  in 
continuance  (7  )•  This  was  the  regular  mode  of  declaring, 
but  it  frequently  happened,  through  inadvertence,  that  the 
continuando  was  not  so  restrained,  but  was  applied  to  all  the 
trespasses  by  the  general  words  transgressiones  prisdictas 
continuando,  in  which  case  objections  used  to  be  made ;  but 
the  courts,  in  order  to  prevent  judgments  being  arrested  on 
this  ground,  laid  down  a  rule^,  that  where  several  trespasses 
were  laid  in  one  declaration,  some  of  which  might  be  laid 
with  a  continuando,  and  some  not,  and  the  continuando,  in- 
stead of  being  confined  to  such  as  lay  in  continuance,  went  to 
all,  the  court,  after  verdict,  would  restrain  the  continuando  by 
intendment  to  those  trespasses  which  might  be  laid  with  a 
continuando.  So  where  the  declaration*  charged  the  de- 
fendant with  having  taken,  on  a  certain  day,  ten  loads  of  wheat, 
ten  loads  of  barley,  and  ten  loads  of  oats,  with  a  continuando 
of  the  said  trespass,'  from  the  iirst-mentioned  day  to  a  subse- 
quent day :  on  writ  of  error,  it  was  assigned  for  error  that  the 
continuando  was  improper;  but  the  court  being  of  opinion, 
that  several  things  oeing  alleged  which  might  be  done  at  se- 
veral times,  although  the  trespass  were  laid  on  the  first  day, 
yet  the  continuando  should  make  distribution  thereof,  that 
part  was  done  at  one  day,  and  part  at  another,  within  the  time 
declared  of. 

And  in  one  case%  where  the  plaintiff,  in  declaring  against 
defendant  for  several  trespasses,  had  confined  the  conti* 
nuando  to  two  trespasses,  one  of  which  ought  not  to  have 
been  laid  with  a  continuando ;  it  was  holden,  that  although 
the  plaintiff  by  this  mode  of  declaring  bad  precluded  the 
court  from  aiding  the  declaration  by  the  usual  intendment, 

y  Gilkm  ▼.  Clay  too,  3  Lev.  93.  Brook     s  Butler  v.  HedKet,  1  Ler.  sio. 
▼.BMliopp,S«lk.639.  «  Footlcroy«.Aylaier,Lii.RayiD.ft$g. 


(7)  See  Co.  Ent.  tit.  Tretpots,  pi.  4.  where  the  declaration  ststerf, 
that  the  defendant,  on  such  a  day,  broke  the  close  of  the  plaintiff, 
and  vat  up,  trod  down,  and  consumed  the  grass  there  growing,  with 
cattle,  and  continuing  the  aaid  trespass  as  io  the  eating  up,  trcadiiMr 
down,  and  consuming  the  said  grais  fn»n  the  day  aforesaid  untu 
such  a  day,  &c» 
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yet  they  would  intend  that  the  juiy  had  not  given  any  daroagei 
for  the  continuando  (8). 

The  form  of  declaring  with  a  continuando  has  fallen  into 
disuse^  the  language  of  the  modem  declarations  being,  **  that 
defendant,  on  such  a  day,  in  such  a  year,  and  on  divers  other 
days  and  times,  between  that  day  and  the  day  of  the  com- 
mencement of  the  suit,  committed  several  trespasses."  It 
will  be  perceived,  that  the  principal  object  of  the  ancient  and 
modem  form  is  the  same,  viz.  to  comprehend  several  tres* 
passes  under  one  declaration.  In  substance,  also,  both  forms 
are  the  same:  but  the  modem  form  is  more  concise,  and  it  is 
attended  with  this  further  advantage,  that  it  does  not  afford 
any  scope  for  those  nice  and  subtle  objections,  which  used  to 
be  raised  on  the  difference  between  acts  which  lay  in  conti- 
nuance and  acts  which  did  not  (9).  Still,  however,  care  must 
be  taken  not  to  allege  that  defendant  committed  a  single  act, 
or  an  act  which  terminated  in  itself,  on  divers  days  and  times» 
for  that  would  be  absurd^,  and  affotd  just  cause  for  special  de- 
murrer. 

Although  in  trespass  quare  clausumf regit  the  plaintiff  may 
declare  generally  without  naming  the  close',  yet,  in  trespass 
for  taking  goods,  it  has  been  uniformly  holden,  that  the  goods 

b  See  finglisb  ▼.  Punery  6  East,  395.      c  9  Bf.  1089. 
ute,  n.  (s). 


(8)  It  was  admitted  that  this  continuando  would  have  been  bad 
on  demurrer.  So,  at  the  present  day,  rf  a  declaration  charges  the 
defendant  with  having  committed  one  entire  individual  act,  e.  g, 
an  assault  on  such  a  day,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  commencement  of  the  suit,  the  declaration 
will  be  bad  on  special  demurrer.  English  v.  Purser,  6  East^  SdS. 
recognisioK  Michell  v.  Neal,  Cowp.  8328.;  but  iu  such  case,  i^  in* 
stead  of  the  words  **  made  an  assault,**  the  word  ''assaulted*'  be 
used,  then  the  declaration  will  be  good;  because  that  may  mean 
that  the  defendant  committed  so  many  different  assaults  on  the 
different  days.  Burgess  v.  Freelove»  %  Bos  &  PuK  425.  explained 
by  EUenborough,  C,  J.  in  English  v.  Purser* 

(9)  If  by  continuance,  as  applied  to  this  subject,  trespasses 
without  any  intermission  were  to  be  understood,  it  is  scarcely  possi- 
ble to  conceive  many  acts  of  which  continuance,  in  this  strict  sense^ 
could  justly  be  predicated.  Consuming  and  spoiling  grass*  &c* 
with  cattle*  which  may  be  presumed  to  be  levant  and  couchant  on 
the  land,  day  aad  night,  is  one  instance^  but  it  would  be  difficult 
to  enumerate  many  more. 
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must  be  8pecif]ed^  and  an  omission  in  this  respect  will  not  hi 
ftided  even  by  verdict*. 

Tt)e  *  declaration  mu^t  also  state,  that  the  land  or  goods' 
were  the  plaintiff's  land  or  goods;  hence,  if  the  words**  of  the 
plaintiff"  or  **  his"  be  omitted,  the  declaration  will  be  ImuI; 
but  this  omission  may  be  aided  by  pleading  over^. 

But  in  declarations  for  taking  animals /erie  natura,  it  must 
be  stated,  that  the  animal^  W^re  either  dead,  tame,  or  con- 
fined; otherwise  property  in  the  plaintiff  cannot  be  alleged; 
at  least  such  allegation  will  be  baa  on  demurrer. 

In  trespass  for  taking  dUas  damas  ipsius  plaintiff  in  a  cer- 
tain close  of  the  plaintiff,  called  the  park*;  on  general  demur* 
rer,  the  declaration  was  holden  to  be  bad,  because  a  person 
cannot  have  property  in  deer,  ualess  they  are  tame  and  re- 
claimed (10). 

As  to  the  necessity  of  alleging  the  trespass  ri  el  armis  and 
contra  pacem,  see  ai^te^  p.  30« 


mm 


IV.  Of  Ike  Pleadings. 

i.  Of  the  General  Itsue^  and  uihat  may  be  given  in  Evidence 

under  it. 

The  general  issue  in  this  action  is,  nat  guilty.' 

In  trespass  qudre  clausum  fregit,  the  defendant  may,  in  ail 

d  5  Rep.  34.  b.  f  See   a&  iDitaiicc  of   thii   kind  l« 

e  Wyatt  t.  EmiDgtoii,Str.  6S7.  Bertie        Brooke  r.  Brooke,  i  Sidf.  i84. 
▼.  Pickering,  4  B«rp.  8455.  X  MaUeck  t.  EMtly,  3  Lev.  aaj. 
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(10)  Johti  Rough  being  convicted  on  an  indictment  forsteafing  a 
pheasant*,  value  40*.  of  the  goods  and  chattek  of  H.  S.,  all  ttie 
Judges,  on  a  second  conference,  in  Easter  Term,  1779,  after  much 
debate  aod  difference  of  opinion,  agreed  that  the  conviction  wa^ 
bad;  for  in  cases  of  lafteay  of  animals^ric  natung^  the  indictmefit 
must  shew  that  they  were  either  dead,  tame,  or  confined;  otherwise 
they  must  be  pretOmed  to  be  in  their  original  state;  and  that  it  ft 
not  sufficient  to  add  ''of  the  goods  and  chattels"  of  such  an  one« 

-•  BonsVt  caie/Sanej  Lent  Ass.  mg.  BaB.  J.  9£ast>  P.  C,  Cor. 
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jeages  upon  not  guilty 9  give  evideqce  of  titled  e.  g.  that  the 
foil  and  ft«eehold  was  his  (11),  or  that  the  right  of  freehold 
•wail  in  J.  S.,  and  that  defendant  by  his  command  entered,  &c*. 
So  a  lease  for  yean^  may  be  given  in  evidence  under  the  gene- 
ral issue,  but  not  a  lease  at  will',  for  that  is  like  a  licence 
which  may  be  countermanded. 

By  Stat  11  G.  2.  c.  19.  s.  31.  ?'  In  actions  of  trespass 
brought  against  any  persons  intitled  tp  rents  or  services  of  any 
kind,  their  bailiff  or  receiver>  Pr  other  person,  relating  to  any 
entry  by  virtue  of  this  act,  qt  otherwise,  upon  the  premises^ 
phargeablc  with  such  rents  or  services,  or  to  any  distress,  or 
seizure,  sale,  or  disposal  of  any  goods  or  chattels  thereupon, 
the  defendants  may  plead  the  genpral  issue,  and  give  the  spe^ 
cial  matter  in  evidence." 

In  a  case  where  rent  being  in  arrear",  the  tenant  had  re? 
pnoved  his  goods  clandestinely  from  the  demised  premises, 
but  the  landlord  had  seized  them  as  a  distress  within  thirty 
days,  as  allowed  by  the  preceding  stat.  11  G.  2.  c.  19-  s.  I, 
it  was  holden,  that  to  an  action  of  trespass  brought  by  the 
tenant  against  the  landlord  for  such  seizure,  the  defendant 
could  not  give  the  special  matter  in  evidence  upon  the  gene- 
ral issue  by  virtue  of  the  preceding  clause  (s.  21) ;  for  that 
clause  is  confined  to  those  cases  where  the  distress  is  made 
upon  the  premises  demised.  In  this  ca$e,  the  defence  must 
be  pleaded  specially*. 

Where  the  defendafit,  or  he  under  whom  the  defendant  u 
claims,  does  not  claim  the  property  and  right  to  possession  I! 
in  the  soil,  but  a  particular  benefit  only,  a  profit  a  prendre,  u 
as  a  right  of  c0mm6n*,  or  an  easement,  as  a  right  of  way,  /| 
(whether  private  or  public',  is  imjnaterial,)  such  claim  ought  | ! 

Sbe  pleaded  specially,  apd  cannot  be  given  in  evidei^ce  upon ' 
e  general  issue. 

lb  Dodd  V.  KyiBn,7  T.  R.  354.  Argent  piVaagbaii  y.  Davii,  i  ^sp.  N.  P^  C 

T.  Durrant,  8  T.  R.  403.  M?.  Roofce,  J. 

i   Gilb.  Fvid.  259.  recognitcd  by  Law.-  n  Fnrneaux  ▼.  Fothcrby,  4  Campb. 

rence,  J.  in  Argent  ▼.  Durrant,  8  T.        136.  Ld.  Ellenboi-ough,  C.  J. 

K,  405.  O  I  Inst.  98:1.  b.  983.  n. 

k  8ro.  General  lasue,  pi.  8a.  p  Selman  ▼.  Conrtney,  Trin.  u  G.  f . 
I  III,  C.B.Viner,  Evidence,  Z.  a.  pi.  91. 


(11)  Where  liberum  tenementam  is  giTen  in  evidence  under  the 
eeneral  issue,  it  is  competent  to  the  plaintiff  to  answer  it  by  evidence 
pf  any  matter  which  might  have  been  pleaded  by  way  of  reply  tsf 
the  plcit  of  liberum  tenem/eptui}ci. 
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Trespass  for  nailing  trees  against  the  plaintiiF's  walH;  af- 
ter not  guilty  pleaded,  and  verdict  for  the  plaintiff,  it  ap« 
pearedy  on  a  case  reserved,  that  the  plaintiff  was  possessed 
of  a  green-house,  the  back  wall  wjiereof  adjoined  to  the  de- 
fendant's close,  and  that  the  defendant  nailed  the  trees  grow- 
ing in  his  close,  to  the  wall  of  the  green-house,  which  was  the 
absolute  property  of  the  plaintiff,  and  that  the  defendant 
had  used  so  to  nail  his  trees  for  30  years  last  past,  without 
interruption;  it  was  insisted  that  this  long  usage  was  a  pos- 
session of  the  back  part  of  the  wall  in  the  defendant,  though 
the  property  of  the  wall  was  in  the  plaintiff;  but  it  was  re- 
Bplved,  that  this  was  no  possession  in  the  defendant,  but  an 
easement  only,  and  could  not  be  given  in  evidence  upon 
the  general  issue;  for  whoever  claims  an  easement  must 
plead  it  specially  (12) :  Judgment  for  plaintiff,  Gould,  J. 
adding,  **  suppose  the  wall  falls  down,  it  being  the  plaintiff's 
pxoperty  ana  fence  next  to  the  defendant's  close,  the  plain- 
tiff must  rebuild  it,  or  the  defendant  might  have  an  action 
against  him.'* 

In  trespass  for  taking  goods':*  that  defendant  took  the 
goods  as  a  deodand  must  be  specially  pleaded,  and  cannot  be 
given  in  evidence  under  the  general  issue. 


t.  Accord  and  Satisfaction. 

Accord  and  satisfaction,  being  a  good  plea  in  all  actions 
where  damages  only  are  to  be  recovered,  is  consequently  a 
good  plea  in  trespass';  but  a  plea  of  accord,  without  satis- 
faction, cannot  be  supported.  Hence,  in  trespass  for  takii 
cattle,  it  cannot  be  pleaded,  that  it  was  agreed  *^  that  plqintil 
should  have  his  cattle  agav^T  for  this  is  no  satisfaction  for 

q  Hawkins  v.  WalliR,  C  B.  Trin.  8  G.    r  Dryer  r.  MUh,  Middx.  SiU.  Parkefy 
d.  9  Will.  179.  Bac.  Abr.  tit,  Trea-        C.  J.  Sir.  61. 
pass,  (H)  S.  C.  id  Rep*  78*  *• 

t  I  Roll.  Akr.  198.  Accord  (A.)  pi.  7. 


(12)  **The  long  enjoyment  in  this  case  would  perhaps  have  been 
evidence  of  a  licence  to  nail  fruit  trees  to  the  wall,  in  case  a  licence 
had  been  pleaded ;  but  if  this  should  be  allowed  to  be  evidence  of 
»       such  an  actual  possession  of  the  wall  in  the  defendant  as  to  oust  die 
I  plaintiff  of  his  possession,  it  would  tend  to  introduce  a  confusion  of 

I  property ;  for  it  is  the  constant  practice  in  all  places  for  penona  to 

1  nail  fruit  trees  to  the  walls  of  their  neighbours/'     Per  Pratt,  C.  J.t 

S.  a    Bac;  Abr.  tit.  TMpass,  (H.) 
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the  injury  done.    So  wherq  to  trespass  for  breaking  and  en- 
tering the  plaintiff's  close,  the  defendant  pleaded  **  that  in 
Easter  term",  in  the  31st  year  of  the  present  reign,  the  plain- 
tiff declared  against  the  defendant  in  tnis  cause  for  the  several 
trespasses  above  supposed  by  the  defendant  to  have  been 
done ;  and  that  aftenvards,  and  before  plea  pleaded  in  this 
cause,  to  wit,  on  such  a  day,  it  was  agreed  between  the  plain- 
tiff and  defendant,  in  respect  to  an  action  then  lately  com- 
menced between  them,  which  was  that  day  settled,  as  fol^ 
lows:  that  the  defendant  was  to  pay  1/.  l^.  qn  account  of  the 
matter  in  dispute,  and  the  plaintiff  was  to  pay  the  law  charges; 
and  further,  that  whatsoever  disputes  then  were,  or  had,  or 
might  be,  in  being,  touching  suits  or  actions,  to  the  day  of 
the  date  c^  the  said  agreement,  should  cease  and  terminate  for 
ever;  and  they  further  agreed  to  bind  themselves  in  the  sum 
of  100/.,  whoever  should  commence  an  action  or  suit,  in  re* 
spect  to  any  thing  in  being  to  the  then  present  day."    It- was' 
then  averred,  that  the  present  action,  and  the  action  in  the 
agreement  mentioned,  were  the  same.    On  demurrer  to  this 
plea,  it  was  contended,  in  support  of  the  plea,  on  the  autho- 
rity of  an  admission  in  Reniger  v.  Fo^ssa',  that  the  agree- 
ment, which  is  an  effectual  plea  in  bar,  is  either  such  an  agree- 
ment as  is  executed  and  satisfied  with  a  recompence  in  fact, 
or  with  an  action  or  other  remedy  to  execute  it^  and  to  reco* 
ver  a  recompence:  that  here  the  parties  agreed  to  bind  them* 
selves  in  the  penalty  of  100/.  to  abide  by  their  accord;  that, 
therefore,  was  a  new  remedy,  which  fell  directly  within  the 
authority  cited.    But  the  court  were  of  opinion  that  the  plea 
was  bad,  Ashhurst^  J.  observing,  that  "  supposing  the  propo* 
sition  were  true,  that  whenever  the  agreement  is  such,  for 
the  breach  of  which  an  action  might  be  maintained,  [it  may  be 
pleaded  in  bar,^  yet  it  is  incumbent  on  the  party  pleading  it, 
to  shew  that  an  action  could  have  been  supported  on  it    In 
order  to  found  an  action  on  this  agreement,  the  plaintiff  must 
have  stated  not  only  the  agreement,  but  also  that  he  tendered 
an  obligation  in  100/.,  ready  executed  to  the  defendant,  and 
that  the  defendant  refused  to  execute,  &c«  but  no  action  could 
have  been  sustained  on  this  contract,  without  that  previous 
step,  which  is  not  pleaded  here." 


3.  The  Common  Bar^  or  Liber um  Tenementum* 

Formerly  in  trespass  in  C.  B.,  and  in  proceeding  by  origi- 
ginal  in  B.  R.,  the  writ  which  plaintiff  sued  out  was  a  general 

a  JanieiT.Da?id,H,33G.3.  B.  R.  ST.  R.141*  x  Plovd.  S,  ]  1 .  b. 
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writ  of  quare  clansum  f regit  iii  A.  Hence  tbe  declaratioi) 
was  geDeral,  it  being  a  rule  that  the  declaration  ought  to  pur*^ 
sue  the  writ,  and  could  not  be  extended  beyond  it  This  im* 
posed  a  hardship  on  the  defendant,  who  was  corapelled  tp 
answer  a  general  charge^.  To  obviate  this  inconvenince,  and 
to  compel  the  plaintiff  to  ascertain  with  exactness  the  place  in 
which  he  alleged  the  trespass,  a  method  was  devised  of  per- 
fnitting  the  defendant  to  plead  what  is  called  the  common  bar, 
that  is,  to  name  a  wrong  place  in  the  same  vill,  e,  g.  BnxMn*' 
field,  to  \)f  bich  plaiotiif  had  not  any  title,  and  then  to  all^ 
(whether  falsely  or  not  was  immaterial,)  that  such  place  was 
the  soil  and  freehold  of  the  defendant.  As  the  plaintiff  could 
neither  entitle  himself  to  Broomfield,  nor  prove  a  trespass 
committed  in  it,  he  was  obliged  to  new  assign  the  locus  in 
quo;  that  is,  to  ascertain  it  with  exactness  and  precision, 
either  by  its  name,  or  by  me)^  and  boundaries,  or  other- 
wise. 

There  were  two  other  w^ys  of  pleading  liberum  tenemen- 
tum,  besides  that  before  mentioned,  1st,  ^nerally,  that  the 
locus  was  the  soil  and  freehold  of  the  defendant;  2nd,  that 
the  locus  was  an  acre  of  land,  or  a  house,  which  was  the  soil 
and  freehold  of  the  defendant  These  did  npt  necessarily  in^ 
duce  a  new  assignment,  because  if  defendant  had  not  any  free^ 
hold  in  the  vill,  the  plaintiff  mi^ht  traverse  them  with  safety; 
but  if  defendant  had  a  freehold  in  the  vill,'then  it  became  n^ 
cessary  to  new  assign;  for  if  plaintiff  traversed  the  plea,  it 
was  sufficient  for  tne  defendant  to  prove  that  he  had  a  free- 
hold any  where  in  the  vill,  and  that  would  intitle  biin  to  a 
yerdict*.. 

If  the  defendant,  in  his  bar,  named  the  right  place  in  which 
the  supposed  trespass  had  been  committed,  a  new  assignment 
was  unnecessary,  and  the  plaintiff  traversed  the  plea;  or,  ad- 
mitting the  freehold  to  be  in  the  defendant,  insisted  on  a 
lease  for  years,  or  some*  other  title  under  defendant*,  or 
under  a  stranger,  who  was  seised  antecedently  to  the  de- 
fendant**. If  the  writ  and  declaration  were  general,  for  breaks 
ing  and  entering  several  closes,  and  the  plaintiff,  upon 
the  defendant's  plea  of  liberum  tenementum,  new  assigned 
the  trespass,  as  to  all  the  places,  he  could  not  traverse  the  de- 
fendant's plea;  because  such  a  traverse  would  have  de- 
prived defendant  of  an  opportunity  of  answering  the  new  as- 
signment, which  he  was  intitled  to,  the  new  assignment  being 


y  Sec  Willw,  1 92. 

%  Helwis  ▼.  Lamb,  S«lk.  453. 

\  5  H.  7- 10.  8. 


,b  Kmg  ▼.  Coke,  Cro.  Car.  384  cited 
by  Willed,  C.  J.  deliTcring  the  opi- 
nion of  the  court  in  Lambert  v. 
Strootbcr,  9V  Ulca,  2«5. 
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in  the  nature  of  a  new  declaration.  But  if  theplaintiff 
only  new  assigned  one  place,  and  as  to  the  other  places  ad- 
mitted them  to  be  the  same  as  those  named  in  the  plea, 
he  might  traverse  the  plea  ajs  to  the  places  agreed  uponS 
As  the  plaintiff  in  his  new  assignment  averred,  that  the 
place  newly  assigned  was  another  and  different  placq 
from  that  named  in  the  plea,  he  was  considered  as 
waving  or  abandoning,  the  trespass  which  defendant  had 
justified.  The  defendant,  therefore,  could  not  plead  to 
the  new  assignment,  that  the  place  mentioned  therein 
was  the  same  as.  that  named  in  the  plea;  if  they  were  the 
same,  the  proper  plea  was,  7iot  guilt  if ;  and  then  if  plain-, 
tiff  attempted  to  give  in  evidence,  that  the  trespass  was  com-* 
mitted  in  the  place  named  in  the  bar,  the  court  would  stop 
bim;  because  by  his  new  assignment  he  had  waved  the  tre»* 
pass  in  that  place* 

The  prolixity  which  was  introduced  by  general  decla- 
rations, common  bars,  and  new  assignments,  called  loudly 
for  a  remedy.  At  lengthy  in  the  year  1()54,  the  following 
rules  were  framed: 

For  the  avoiding  the  common  bar  and  new  assignment**, 
the  declaration  upon  an  original  quare  clausum  fregit  may 
mention  the  place  certainly,  and  so  prevent  the  use  and  ne- 
cessity of  the  common  bar. 

The  like  rule  was  adopted  in  the  Common  Pleas*'  at  the 
same  time,  with  respect  to  original  writs  or  bills  quare  clau- 
sum fregit. 

The  common  bar  and  new  assignment  shall  be  forborn, 
where  the  dedaration  contains  the  certainty  equivalent  to  a 
new  assignment'  (13). 

SiAce  these  rules  were  made,  the  plea  of  liberum  tenemen- 
tum,  as  a  common  bar  for  the  purpose  of  driving  plaintiff*  to 
a  new  assignment,  has  gradually  fallen  into  disuse  (14) ;  and 

c  Cro.  Elix.  913.  9  C.  B.  M.  1654.8.  1 7. 

d  B.  R.M.  1664.8. 13.  '  fS.ig. 


(13)  It  must  be  observed,  that  these  rules  are  only  permissive, 
and  not  imperative;  that  is,  they  permit  plaintiff  to  declare  spe- 
cially  on  a  general  writ,  but  if  plaintiff'  chooses  to  adhere  to  the  a:i- 
cient  mode  ei*  declaring  generally  on  a  general  writ,  he  may.  Mar- 
tin V.  Kestcrton,  2  Bl.  R.  1089. 

'  (14)  !n  Lambert  v.  Strodther,  Willes,  224,  Willes,  C.  J.  ex* 
pressed  a  doubt  whether  liberum  tenementum  could  be  pleaded  to 
9  declaration,  wherein  the  closes  were  named. 

voh.  II.  p  r 


1234  TRESPASS. 

as  a  plea  for  any  other  purpose,  except  for  the  purpose  ol 
compelling  the  plaintiff  to  set  out  his  title  specially  on  the 
record,  it  is  not  probable  that  it  should  niaintain  its  ground 
much  longer,  since,  in  the  late  cases  of  Dodd  y.  Kyffin, 
7  T.  R.  3G4,  and  Argent  v.  Durrant,  8  T.  R.  403.,  it  ba« 
been  solemnly  adjudged,  that  soil  and  freehold  in  defendant 
may  in  all  ^ses  be  given  in  evidence  under  the  general  issue. 

To  a  plea  of  liberum  tenementum^,  where  the  plaintiff  re* 
plied,  that  the  place  in  question  was  the  soil  and  freehold  of 
th,e  plaintiff,  and  not  the  soil  and  freehold  of  the  defendant, 
it  was  boldeu,  on  special  demurrer,  that  the  replication  was 
good ;  for  the  words,  "  that  it  is  the  freehold  of  the  plain- 
til!*,''  were  either  to  be  rejected  as  surplusage,  or  to  be  con- 
sidered only  as  inducement ;  that  if  the  plaintiff  bad  said, 
that  it  was  his  freehold,  absque  hoc  that  it  was  the  freehold 
of  the  defendant,  it  would  have  been  plainly  an  induce- 
ment only :  and  yet  that  was  exactly  the  same  case  as  the 
present,  for  there  is  not  any  distinction  between  traverses 
and  denials. 

Where  the  defendant  pleads  liberum  ttnemenium  in  I.  S. 
and  that  the  defendant  entered  by  his  command,  the  plaintiff, 
in  his  replication,  may  traverse  the  command.  This  point 
was  solemnly  adjudged  in  Chambers  v.  Donaldson,  B.  R.  £. 
49  G.  3.,  11  East,  65.,  (notwithstanding  the  case  of  Witham 
V.  Barker,  Yelv.  147.,  and  the  dicta  in  Trevilian  v.  Pine> 
Salk.  107.  and  ante,  tit.  Replevin,  n.  21)  the  court  observing, 
that  it  had  become  a  settled  rule,  that  possession  was  suffi- 
cient to  maintain  trespass  against  a  wrong-doer,  but  that  this 
rule  would  be  of  no  avail  if  the  command  were  not  traver- 
sable ;  for  in  that  case  the  wrong-doer  might  shelter  himself 
under  a  plea  of  an  outstanding  freehold  in  a  stranger,  from 
whom  be  derived  no  authority  to  commit  the  trespass; 
and  Bay  ley,  J.  added,  that  it  was  not  competent  to  a  wrong- 
doer to  call  on  a  person  in  actual  possession  to  set  out  his 
title. 

The  plaintiff  had  lands  abutting  on  one  side  of  a  public 
highway,  called  Shepherd's  Lane*  (vfhiQh  w^s  prima  facie 
evidence  that  half  of  the  lane  was  his  soil  and  freehold) ;  it 
was  holden,  that  he  might  declare  generally  for  a  trespass  in 
his  close,  called  Shepherd's  Lane,  and  that  it  was  incumbent 
on  the  defendant  to  plead  soil  and  freehold  in  another,  in 
order  to  drive  the  plaintiff  to  new  assign  the  trespass  com- 
plained of  in  the  part  of  the  lane  which  was  his  exclusive 
property. 

f  Lambert  v.  Strootber,  Willet,  9it.       b  Sterev  ▼•  Whittler,  1 1  East,  5J. 
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4.  Estoppel. 

V,  in  an  action  of  trespass,  a  verdict  be  found  on  any  fact 
or  title  distinctly  put  in  issue,  such  verdict  may  be  pleaded 
by  way  of  estopi>el  in  another  action  between  tne  same  par- 
ties, or  their  privies,  in  respect  of  the  same  fact  or  title. 

To  an  action  of  trespass  for  digging  and  getting  coals  out  of 
a  coaUmineS  alles^ed  by  the  plaintiff  to  be  withm  and  under 
his  close,  called  tne  Cow  Close ;  the  defendants  pleaded,  and 
shewed  title  regularly  brought  down  to  them  in  right  of  the 
wife,  by  fine,  recovery,  &c.  from  one  Sir  John  Zouch,  who 
in  the  3^th  year  of  Elizabeth,  was  seized  in  fee  of  the  manor 
^f  Alfreton,  and  of  certain  messuages  and  lands  within  the 
manor,  by  virtue  of  which  title  they  claimed  all  the  coals 
under  those  lands,  except  such  as  were  within  and  under  any 
of  the  messuages,  buildings,  orchards,  and  grounds,  which, 
at  the  time  of  a  recovery,  suffered  in  the  reign  of  Queen 
Elizabeth,  were  standing  and  being  upon  the  said  lands  and 
tenements,  and  which  coal  mines,  with  the  exception  afofe- 
Baid,  passed  under  a  bargain  and  sale  from  Sir  John  Zouch 
to  certain  bargainees ;  and  the  defendants  averred,  that  the 
coals  in  question  were  under  the  lands  of  that  former  owner^ 
Sir  J.  Zouch,  and  were  derived  by  bargain  and  sale  to  certain 
immediate  bargainees,  and  from  them  to  the  defendant,  the 
wife,  and  were  not  within  or  under  any  of  the  messuages, 
buildings,  orchards,  and  gardens,  which  were  the  subject  of 
the  exception.  To  this  plea  the  plaintiff  replied,  and  relied, 
by  way  of  estoppel,  upon  a  former  verdict  obtained  by.  him  in 
an  action  of  trespass,  brought  by  him  against  one  of  the  de* 
fendants,  Ellen,  the  wife  of  the  other  defendant,  she  being 
then  sole,  in  which  he  declared  for  the  same  trespass  as  now; 
to  which  the  wife  pleaded,  and  -derived  title  in  the  same  man- 
ner as  now  done  by  her  and  her  husband,  and  alleged,  that 
the  coal  mines  in  question,  in  the  declaration  mentioned, 
were,  at  the  time  of  making  the  before-mentioned  bai^ain 
and  sale,  by  Sir  John  Zouch,  parcel  of  the  coal  mines  by  that 
indenture  bargained  and  sold :  upon  which  point,  viz.  whe* 
ther  the  coal  mines,  claimed  by  the  plaintiff,  and  mentioned 
in  his  declaration,  were  parcel  of  what  passed  under  Zouch*s 
bargain  and  sale  to  the  persons  under  whom  the  wife  claimed^ 
4n  issue  was  taken,  and  found  for  the  plaintiff,  and  agaiAst 
Ibe  Wife.    The  question  was,  whether  the  defendants,  the 

i  Outturn  ▼<  M«revooil  and  Ellen  bit  wif<^  9  &9i,  9<9« 


15J30  TRESPASS. 


g^ 


husband  and  wife,  were  estopped  by  this  verdict,  and  jud 
inent  thereupon,  from  averring  in  the  present  action  (con- 
trary to  the  title  so  there  found  against  the  wife),  that  the 
coal  mines  now  in  question  were  parcel  of  the  coal  mines 
bargained  and  sold  by  the  before-mentioned  indenture.  '  It 
was  holden,  that  the  husband  and  wife  were  so  estopped, 
and,  consequently,  \b^t  the  plaintiff  ought  to  recover. 

5.  Licence. 

To  an  action  of  trespass,  the  defendant  may  pleaJ,  that  he 
committed  the  supposed  trespass  by  leave  of  the  plaintiff. 

Where  a  person  is  licensed  to  do  an  act,  it  is  necessarily 
implied,  that  he  may  do  every  thing  without  which  that 
act  cannot  be  done. 

Hence,  where  to  trespass  against  A.  B.,  and  C.*^,  for 
breaking  and  entering  plaintiff's  house,  and  continuing  there 
ten  days,  and  selling  divers  goods ;  the  defendants  pleaded, 
that  before  the  time,  when,  &c.  the  plaintiff  licensed  A.  to 
enter  the  house,  and  to  continue  therein  for  the  sale  of  his 
goods,  by  virtue  of  which  licence  A.,  in  his  own  right,  and 
:  B.  and  C,  as  his  servants,  peaceably  entered  the  house  by 
the  door»  then  open,  to  sell  the  said  goods,  and  in  and  about 
the  sale  of  goods,  necessarily  continued  in  the  house  for  ten 
daysy  &c.  concluding  with  a  verification.  On  demurrer,  it 
was  objected,  that  the  lipence  was  personal  to  A.,  and,  con- 
sequently, it  could  not  justify  the  entry  of  any  other  person, 
and  at  least  it  ought  to  have  appeared  on  the  face  of  the 
plea,  that  the  ent^ry  of  the  other  defendants  was  necessaiy 
Jbr  the  purposes  mentioned  in  the  licence.  But  the  court 
overruled  the  objection,  Willes,  C.  J.  observing,  that  unless 
a  man  could  sell  goods  to  himself,  it  was  absurd  to  contend 
that  this  was  a  licence  to  A.  only  to  go  into  the  house;  be- 
sides, it  was  highly  probable,  that  he  might  want  to  take 
several  persons  with  him,  in  order  to  assist  in  the  sale';  and 
this  is  sufficiently  set  forth  in  the  plea ;  for  it  is  alleged,  that 
^VtXivee  necessarily  contirtucd\x\  the  house  for  ten  days,  to 
^ell  the  said  goods ;  and  if  their  continuance  therein  were  ne- 
cessary, their  entrance  must  certainly  be  so  too,  and  was  there- 
fore sufficiently  alleged  (15). 

k  Deonet  v.  G rover  and  oth«r»,  Willes,  195. 


(15)  In  H:l.  13  Hen.  7.  13.  the  distinction  is  taken  between 
tliuv?  licences)  that  are  given  for  pleasure,  and  those  ior  proUt;  thttt 
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Where  the  plaintiff  complains  of  several  trespasses  com- 
mitted on  several  days',  and  the  defendant  pleads  a  licence, 
to  which  the  plaintiff  replies  de  injuria  sua  propria  absque 
tall  causu ;  it  is  incumbent  on  the  defendant  to  shew  a  licence 
for  each  act  of  trespass  proved  by  the  plaintiff.  lu  such  case 
it  is  not  necessary  for  the  plaintiff  to  new  assign ;  for  the 
meaning  of  the  replication  is,  that  the  defendant  committed 
the  several  trespasses  without  a  licence  for  each. 

Licence  to  enter  and    occupy  land   for  a   certain  time  J 
iftmounts  to  a  lease,  and  ought  to  be  pleaded  as  such*".  if 

The  defendant  may  also  justify  an  entry  into  the  house  or 
land  of  another  under  a  licence  in  law.  Such  is  the  entry 
into  an  inn  or  tavern  at  seasonable  times,  an  entry  to  demand 
Tent  due  for  the  enjoyment  of  the  land,  or  to  distrain  for  the 
rent  in  arrear,  or  to  distrain  cattle  damage  feasant  Such  also 
is  an  entry  for  the  purpose  of  executing  (in  a  legal  mamier) 
the  process  of  the  law ;  the  entry  of  a  remainder-man  or  re- 
versioner to  view  the  state  of  repair,  and  see  whether  any 
waste  has  been  committed  on  the  estate ;  the  entry  of  a  com* 
moner  to  view  his  cattle,  and  the  like.  Having  stated  several 
instances  in  which  the  law  permits  a  person  to  enter  the  house 
or  land  of  another,  we  proceed  to  inquire  in  what  cases  a 
party  shall  be  deemed  a  trespasser  ab  initio ;  as  to  which  the 
following  distinctions  must  be  observed : 

1.  Where  an  entry,  authority,  or  licence,  is  ^iven  to  any 
person  by  law,  and  he  abuses  it  by  the  commission  of  some 
act,  there  he  shall  be  considered  as  a  trespasser  ab  initio^  L  e. 
from  the  first  entry ;  for  the  law  determines  from  the  subse- 
quent act,  quo  animOf  or  to  what  intent  the  original  entry  was 
made ;  as,  if  a  person  enters  an  inn  or  tavern,  and  afterwards 
commits  a  trespass,  by  carrying  away  any  thing,  the  law 
adjudges  that  he  entered  for  that  purpose;  and  because  the  act 
which  demonstrates  it  is  a  trespass,  he  shall  be  a  trespasser 
ab  initio ;  but,  in  such  case,  if  the  party  is  guilty  of  a  mere 

1  BaraesT.  l1iiDt,B.  R.TriiLT.  1809-      ^  Adm.  per  car.  5  H.  7.  i.  a.  cited  in 
1 1  East,  451.  Ptowd.  S49.  a. 


the  former  are  merely  personal,  but  that  in  the  latter  case,  the  ptT- 
son  to  whom  the  licence  is  given  may  take  others  with  him  ;  '*  £t 
issint  si  on  me  liceuse  a  avoir  un  arbre^in  son  bois,  mes  servants, 
justifieront  le  sier  del  arbre  et  Tentrer."  The  former  branch  of 
this  distinction  is  also  supported  by  a  passage  in  Finch's  Law,  1 6 
and  17»  and  the  latter  by  a  case  in  M.  13  Hen.  7*  10.  Duraford*s 
note,  Willes,  197. 


\ 
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non-feasance,  as  in  the  case  of  an  entry  into  an  inn,  and  re* 
fusing  to  pay  for  the  liquor  which  he  has  consumed  S  ther^ 
he  cannot  be  considered  as  a  trespasser  ab  initio^  because  a 
mere  non-feasance  does  not  amount  to  a  trespass.  So  where 
one  who  has  distrained  a  beast  damage  feasant,  or  taken  an 
estray,  kills  or  works  it*,  he  shall  be  deemed  a  trespasser  ab 
initio ;  but  a  refusal  to  deliver  the  beast,  on  tender  ot  amends, 
being  a  mere  non-feasance,  will  not  be  considered  as  a  tien- 
pass  with  force  ab  initio.  It  is  clear,  therefore,  that  in  order 
to  constitute  a  person  a  trespasser  ab  initio^  the  party  must 
have  been  guilty  of  a  subsequent  act  of  trespass. 

2.  Where  the  entry,  authority,  or  licence,  to  do  any  thing 
i$  given  by  the  party,  there  although  the  person  to  whom  the 
authority  is  given  may,  by  the  commission  of  subsequent  acta,, 
be  a  trespMisser,  yet  such  subsequent  acts  will  not  affect 
the  original  entry,  so  as  to  make  that  which  was  sanctioned 
by  the  authority  of  the  party  complaining,  a  trespass.  In 
this  case,  therefore,  the  subsequent  acts  only  will  amount  to 
trespasses* 

6.  Process^ 

An  officer  cannot  justify  the  breaking  open  an  ontirajnd 
door  or  window i^,  in  order  to  execute  process  in  a  civil  suit; 
but  if  he  finds  the  outward  door  open,  and  enters  that  way, 
or  if  the  door  be  opened  to  him  from  within,  and  he  enters, 
he  may  break  open,  inward  doors,  if  he  finds  that  necessary, 
in  order  to  execute  his  process.  And,  as  it  seems  4,  this  rule 
hcdds,  although  the  defendant  be  not  in  the  house  at  the  time ; 
but  in  such  case  the  officer  must  first  demand  admittance,  and 
this  demand  must  be  pleaded  (I6)«  And  the  officer  cannot 
justify  breaking  the  inner  doors  of  the  house  of  a  stranger, 
upon  suspicion  that  a  defendant  is  there,  to  search  for  hioi  in 
order  to  krrest  him  on  mesne  process  ^ 

A«»  an  excise  officer',  applied  to  the  commissioners  of  ex«* 

%  She  carpenten*  ctte,  8  Rep.  146.  a.  r  Johoson  ▼.  Lei^h,  6T««Qt  946. 

o  Oxiey  t.  Watfs,  i  T<  R.  id.  a  Cooper  ▼.  Booth,  B.  R.  T.  95  0. 9^ 

p  Fostcr*8    Diacounc  of    Homicide,  on  error  from  C.  B.  3  Eip.  N.  P.C. 

chap.  8.  a.  ig.  135.  in  which  Baatock  ?.  SavBdci^ 

\  Ratctiffe  t.   Barton,  3  Boa.  ft  Pul.  s  Bt.  R.  919.  8  Wila.  434.  waa  orcr- 

293.  rolcd. 


(l6)  For  justifications  under  process  of  superior  and  inferior 
«6urt%  see  ante,  tit  Imprisonmeot,  p,  861—864. 
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cise  for  a  warrant  to  search  the  house  of  B.  The  ^ommis'- 
sioners,  being  satisfied  with  the  reasonableness  of  his  sus- 
picion, granted  a  warrant,  empowering  A.  to  enter  the  house 
of  B.,  and  seize  all  run  tea  which  should  be  there  found  frau- 
dulently concealed.  A.  accordindy  entered  B/s  house  in  the 
day  time,  and  broke  open  a  lock  which  B.  had  refused  to 
open,  and  rummaged  his  goods,  but  did  not  find  any  tea.  In 
an  action  of  trespass  brought  by  B.  against  the  officer,  it  was 
bolden,  that  upon  the  true  constructioa  of  the  stat  10  Geo.  1. 
c  10.  s.  13.  the  otbcer  was  justified,  although  there  was  not  any 
tea  found,  or  any  evidence  given  of  the  grounds  of  his  sus- 
picion. 

In  an  action  against  a  sheriff  for  breaking  and  entering 
plaintiff's  house,  and  staying  therein  three  weeks,  the  de- 
fendant pleaded  a  justification  under  process  as  to  breaking 
and  entering,  and  staying  in  the  house  twenty-four  hours*. 
The  plaintiff,  admitting  the  writ,  replied  de  injuria  sua  pro^ 
prid  absque  residua  causte^  The  defendants  proved  their 
'  justification ;  but  it  appeared  that  the  officer  continued  in  the 
plaintifTs  house  beyond  twenty-four  hours.  Lord  Ellen- 
borough  was  of  opinion,  that  the  plea  applied  to  the  whole 
declaration,  and  that  if  the  plaintiff  meant  to  rely  upon  the 
excess  beyond  the  twenty-four  hours,  he  ought  to  have  said 
so  by  a  new  assignment.  The  residue  of  the  cause  men- 
tioned in  the  plea  was  alone  put  in  issue,  and  the  length  of 
time,  during  which  the  officers  remained  in  the  house,  was 
rendered  immaterial. 

7.  Right  of  Way  (17). 

To  trespass  qu.  cL  fr.  the  defendant  may  plead  a  right  of 
way  over  the  locus  in  quo^  and  that  in  the  exercise  of  such 
right  he  committed  the  trespasses  complained  of. 

There  are  four  kinds  of  ways" ;  1.  a  footway ;  2.  a  horse- 
way, which  includes  a  footway ;  3.  a  carriageway,  which  in- 
cludes both  horseway  and  footway ;  4.  a  driftway. 

'     Although  a  carriageway  comprehends  a  horseway,  yet  it 
does  not  necessarily  include  adriitway*.   It  is  said^,  however, 

t  MonprtFAtt  ▼.  Smith,  a  Camp.  N.      x  Ballard  ▼.  Dyson,  i  Taant.  R.  279. 

^.  C.  J75.  y  PerCbainbre,J.,S.C. 

o  1  Inst.  s6.  a. 


(17)  For  right  of  common,  see  ante,  tit.  Common,  and  tit.  Re- 
|>levio,  pleas  in  bar  to  avowry  for  damage  feasant,  p.  1117*  For 
tight  of  fishery,  see  ante,  tit.  Fishery,  p.  774. 
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that  evidence  of  a  carriageway  is  strong  presumptive  evi- 
dence of  the  grant  of  a  driftway. 

These  ways  are  either  public,  or  highways  for  all  persons^ 
or  private  ways  (18). 

An  highway  (termed  in  Law  French  chimin)  is  a  way  for 
all  the  king's  subjects  to  pass  and  repass*.  It  is  calied  re^a 
via,  or  the  king's  highway,  although  the  king  can  only  claim 
a  passage  for  himself  and  his  subjects ;  for  the  freehold  and 
the  profits  growing  there,  as  trees,  and  other  things,  are  in 
the  lord  of  the  soil. 


Where  the  owner  of  land  builds  houses  upon  it*,  forming 
\  /  a  street,  which  he  permits  to  be  used  as  an  highway,  although 
^\  '  an  absolute  transfer  of  the  property  in  the  soil  cannot  be  pre- 
,\  sumed,  yet  a  dedication  of  the  way  to  the  public  will  be  pre- 
sumed, so  far  as  the  public  have  occasion  for  it,  for  the  pur- 
pose of  passing  and  repassing  along  the  same.  But  proof  of 
a  bar  having  been  placed  across  the  street**,  at  the  time  when 
the  street  was  made,  even  although  such  bar  may  have  been 
subsequently  destroyed,  will  rebut  the  presumption  of  a  de- 
dication to  the  public ;  for  it  must  appear  that  the  dedication 
was  made  openly,  and  with  a  deliberate  purpose.  N.  There 
cannot  be  a  partial  dedication  to  the  public,  although  there 
may  be  a  grant  of  a  footway  only*.  Permitting  the  public 
to  have  the  free  use  of  a  way  in  a  street  in  London  for  six  ^ 
years,  has  been  holden  sufficient  evidence  of  a  dereliction,  O  )  ' 
where  no  bar  has  been  put  up**.  ^ ^'     ^^ 

z  Terms  de  )a  Lpy  v.   Chimin,  Bro.  vhich  was  separated  from  (be  eud 

Abr.  Chimin,  pi.  9i  10,  Ii  uf  the  street  for  21  years,  (during 

n  I^dev   Shepherd,  Sir.  il04.  IQ  of  which  the  houses  were  com* 

b  Roberts  V.  Karr,  Surrey  Lent  Ass.  pleted,    and     the     stiTct    publicly 

1808,  coram  Heath,  J.,  1  Camp.  N.  walchcd,  cleansed,  and  lighted,  and 

H.  C.  96i.  both  footways,  and  half  the  horse- 

c  S  C.  way  thereof  paved,  at  the  expense 

d  Per  Lord  Kenyon,  C.  J.  Trustees  of  of  the  inhabitantH,)  by  the  defend- 

Rnirhy  Chanty   v.    Merryweathcr,      ■  ant's  fence;  it  was  holden  that  this 

Middlesex  Sittings,  May  sGth,  1790.  sheet  was  not  so  dedicated  to  the 

11  East,  376;  D.     N.  This  was  the  public,  that  the  defendant  pulling 

case  of  a  thoroughfare.   But  where  down  his  fenee  might  enter  il  at  tU^ 

the  plaintiff  erected  a  street,  lead-  eud  adjoining  to  hiK  land,  and  use 

ing  out  of  a  highway,  across  hi*- own  it  as  a  highway.     Woodyer  v.  Had- 

close,  and  terminating  at  the  edge  den,  5  I'aunt.  135.   See  ii.  t.  Barr, 

of  the  defendant's  adjoining  clobc,  4  Camp.  16. 

(18)  "  If  a  way  leads  to  a  market,  and  is  a  common  way  for  all 
travellers,  aud  communicates  with  a  threat  road,  it  is  an  highway ; 
but  if  it  leads  only  to  a  church,  to  a  private  house,  or  village,  or  to 
lields,  it  is  a  private  way.  But  this  is  tnatter  of  fact,  and  much 
depends  on  reputation."   Per  Hale,  C,  J.  Austin's  case,  Ventr.  189* 


TRESPASS.  Hit 

Trespass  for  entering  plaintiff^s  close*  and  pulling  down  a 
gate.  Plea,  that  there  was  a  public  footway  over  the  iucus 
in  quOf  and  because  tlie  gate  was  wrongfully  erected  across 
Ihe  same,  the  defenilant  pulled  it  down.  It  appeared  in  evi- 
dence, that  the  gate  in  question  had  been  recently  put  up  in 
a  place  where  a  similar  gate  had  formerly  stood,  but  where, 
for  the  last  twelve  years,  there  had  been  none.  It  was  there- 
upon contended,  for  the  defendant,  that,  from  sufl'ering  the 
gate  to  be  down  so  long,  and  permitting  the  public  to  use  the 
way,  without  obstruction  for  so  many  years,  the  plaintiff,  and 
those  under  whom  he  claimed,  must  be  considered  as  having 
completely  dedicated  the  way  to  the  public,  and  that  the  gate 
could  not  be  replaced.  The  plaintiff,  however,  had  a  verdict, 
which  the  Court  of  King's  Bench,  the  following  term,  refused 
to  set  aside. 

A  private  way  is  a  right  which  one  or  more  persons  have 
of  going  over  the  land  of  another.  This  may  be  claimed 
either  by  grant,  prescription,  custom,  by  express  reservation, 
as  necessarily  incident  to  a  grant  of  land,  or  by  virtue  of  an 
enclosure  act. 

1.  By  Grant,— A  private  way  may  be  claimed  by  grant: 
as  if  A.  grant  that  B.  shall  have  a  way  from  C.  through  such 
a  close  (belonging  to  A.)  to  M.  So  if  A.  covenants  that  B. 
shall  enjoy  such  a  way,  it  amounts  to  a  grant^ 

Under  the  grant*  "  oiafree  a»d  convenient  way  in,  through, 
and  over  a  slip  of  land,  leading  from  — — —  to  , 

with  liberty  to  make  and  lay  causeways,  &c.  and  to  use  the 
same  with  carriages,  and  to  carry  coats^  &c."  the  grantee  has 
a  right  to  make  any  such  way  as  is  necessary  for  the  carrying 
that  commodity,  e.  ^'.  a  framed  waggon-way. 

Under  the  grant  of  a  way  from  A.  to  B.\  in,  through,  and 
along  a  particular  way,  the  grantee  is  not  justified  in  making 
a  transverse  road  across  the  same. 

If  a  person  has  a  way  through  a  closed  in  a  particular  di- 
rection, and  he  afterwards  purchases  other  closes  adjoining, 
he  cannot  extend  the  way  to  those  closes. 

In  pleading  a  right  of  way  under  a  grant,  rc2:ularly  there 
ought  to  be  a  profert  of  tlie  deed ;  but  if  the  deed  has  been 
lost*  "  by  time  or  accident,"  it  may  be  so  stated  in  the  plea, 
and  that  will  <lispense  with  the  necessity  of  a  profert. 

«  Lcfhbridjje  t.  Winter,  I  Camp.  N.  h  S  C. 

P.  C  26.).  i    I  Rol.»9i.l  no.     1  Mod.  190. 

f  3  Lev.  303.  k  Kcail  V.  6rookwaii>  8  T.  R.  151. 
g  Scabouse  v.  Cltristiau,  1  T.  K    r,6o. 
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At  common  law,  the  right  to  repair  is  incident  to  the  grant 
6f  a  way'. 

A.  granted  to  B.*",  his  heirs,  and  assigns,  occupier^of  cer- 
tain nouses  abutting  on  a  piece  of  land  about  eleven  feet 
wide  (which  divided  those  houses  from  a  house  then  belong- 
ing  to  A.)>  the  right  of  usins;  the  said  piece  of  land  as  a  foot 
or  carriage  way,  and  gave  him  **  all  other  powers,  &c.  inci- 
dent or  necessary  to  the  enjoyment  of  the  way;**  it  was 
holden,  that  under  the  terms  of  this  grant,  the  grantee  was 
entitled  to  put  down  a  flag-stone  upon  the  piece  of  land  in 
front  of  a  aoor  opened  by  him  out  of  his  nouse  into  this 
piece  of  land;  Chambre,  J.  observing,  that  the  nature  of  the 
thing  was  material  in  considering  the  effect  of  the  words. 
The  way  was  granted  for  the  occupation  of  a  dwellins-house, 
and  the  grantee  ought  to  have  every  thing  needful  for  the 
occupation  of  his  dwelling-house,  he  ought,  therefore,  to 
have  the  opportunity  of  repairing  the  way  in  such  a  manner^ 
that  it  should  not  be  wet  or  dirty,  when  he,  or  his  family,  or 
his  visitors  enter.  If  any  inconvenience  had  been  occasioned 
to  the  grantor,  it  might  make  a  difference ;  but  that  was  not 
the  case  here,  nor  was  it;  to  be  feared  that  any  right  could 
hereafter  be  set  up  in  respect  of  the  soil,  in  consequence  of 
this  stone  having  been  put  down ;  for  the  precise  extent  of 
the  road  was  pointed  out. 

A  person  having  a  private  way  over  the  land  of  another", 
cannot,  when  the  way  is  become  impassable  by  the  over- 
flowing of  a  river,  justify  going  on  tne*  adjoining  land,  al- 
though such  land,  together  with  the  land  over  which  the  way 
is,  both  belong  to  the  grantor  of  the  way  (19). 

2.  By  Prescription.'^^  private  way  may  also  be  claimed 
by  prescription*,  e,  g.  that  defendant  is  seised  in  fee  of  a  cer- 
tain messuage,  and  that  he,  and  all  those  whose  estate  he  has 
in  the  said  messuage,  have,  from  time  immemorial,  had  a  foot- 
way, &c  (as  the  case  may  be)  from  ■■  to  — ^ . 

From  the  words  in  italics,  this  plea  is  termed  prescribing 

I  5$embl.  1  Saand.  393.  Admitted  per    m  Gemrd  t.  Cooke,  9  Bos.  k  Pal.  N. 
Heath  and  Chambre,  Js.  iu  9  Bos.        R.  log. 

fc  Pol.  N.  R«  109.  n  Taylor  t.  Whitehead,  Doa^.  744. 

o  RaatalPa  Entr.  617.  pi.  5.  ad.  sd. 


(19)  •*  Highways  are  governed  by  a  different  principle.  Th^ 
are  for  the  public  service,  and  if  the  usual  track  is  impassable,  it  is 
for  the  general  good  that  people  should  be  entitled  to  pass  in 
iinotber  line*"    Per  Ld.  Mansfield,  C.  J.  S,  C, 
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:'  in  ^  que  estate.  A  right  of  way  being  an  ^eig@[)[t.itterely, 
.  /and  not  an  inisiest,  it  is  not  proper  to  lay  the  way  as  appen* 
.  dant  or  appurtenant  ^. 

t  ;  If  the  defendant  be  a  particular  tenant,  as  tenant  for  years 
under  a  person  who  is  entitled  to  a  way  by  prescription  for 
himself  and  his  tenants,  the  plea  must  set  forth  the  seisin  id 
fee,  the  prescription,  and  the  aemise  fi)§m  the  tenant  in  fee  to 
the  defendant,  in  conformity  to  the  rule  of  pleading,  that 
wherever  a  particular  estate  is  pleaded*  it  must  be  shewn  and 
derived  from  the  fee^. 

Unity  of  possession  of  the  land  to  which  a  way  is  appur^ 
tenant  by  prescription,  and  of  the  land  over  which  the  way 
is,  will  extinguish  the  way ;'  for  the  presicription  is  gone,  and 
the  way  is  against  common,  right'. 

As  from  an  adverse  enjoyment  of  a  way  for  twenty  years, 
or  upwards',  a  right  by  grant  may  be  presumed,  it  is  in  many 
cases  advisable  to  claim  the  way  under  a  non«existing  grant, 
as  well  as  by  prescription,  lest  proof  of  unity  of  possession, 
at  some  distant  point  of  time,  should  destroy  the  title  by  pre- 
scription* (-20). 

A  claim  of  a  prescriptive  right  of  way  from  A.",  over  the 
defendant's  close  unto  D*,  is  not  supported  by  proof  that  a 
close  called  C,  over  which  the  wav  once  led,  and  which  ad- 
joins to  D.,  was  formerly  possessecl  by  the  owner  of  close  A. 
and  was  by  him  conveyed  in  fee  to  another  person,  without 
reserving  the  right  of  way,  for  thereby  it  appears  that  the 

£rescriptive  right  of  way  does  not,  as  claimed,  extend  unto 
).,  but  stops  short  at  C. 

But  where  in  trespass  qu*  cLfn*  the  defendant  prescribed 
for  an  occupation  way  from  his  own  close  "  unto,  through, 
and  over  *  the  locus  in  quo,  to  and  unto  a  certain  highway, 
&c.,  it  was  holden,  that  such  plea  might  be  sustained,  though 
it  appeared  that  one  out  of  several  intervening  closes  was  in 
the  possession  of  the  defendant  himself. 

In  trespass   for  breaking  gates,   and  entering  plaintiff's 

p  Godley  ▼.  Frith,  Yelv.  15.9'  »  CanpbeU  v.  Wilton,  3  East,  2S5. 

q  Scilly  v.    Dally,  D.  P.  Salk.   669.  t  SeeaT.  R.  is?. 

Carth.  445.  Ld.  lUyin.  331.    Jwiff-  u  Wrij^ht  ▼.  Rattray,  1  Easfk  R.  377. 

iD«iit  affiraicdon  error;  recognitcd  x  Jackson  r.  Shilliio,  Thn.  32  G.  3. 

iu  3  Wlls.  79.  C.  B.  cited  1  Easrt  R.  381. 

r  I  Roll.  Abr.  935.  (C.)  pi.  8. 


i^b 


[20)  See  ante,  p.  104d,n.  (3). 
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closely  defenclant  proved  a  prescription  to  use  a  way  in  thi 
locus  in  quo,  for  the  inhabitants  of  Water-Eaton,  and  other 
toxcnsy  to  go  to  Leighton  and  Woburn.  The  prescription  in 
defendant*8  plea  ^as  for  the  inhabitants  of  Water-Eaton  only. 
Probyn,  J. — "  The  proving  more  does  not  vitiate  the  prescrip- 
tion."   Verdict  for  defendant 

Evidence  of  a  prescriptive  right  of  way  for  all  manner  of 
carriages,  does  not  necessarily  prove  a  right  of  way  for  all 
manner  of  cattle*  (21). 

3.  By  Custom.^^A  custom  that  every  inhabitant  of  such 
a  vill  shall  have  a  way  over  such  land,  either  to  church  or 
to  market,  is  good,  because  it  is  but  an  easement,  and  not 
.a  profit. 

A  tithe-owner  is  entitled  to  make  use  of  the  road  ordinarily 
used  for  the  ordinary  occupation  of  the  close  in  which  the 
tithe  is  taken*,  but  he  cannot  justify  carrying  his  tithes  home 
by  any  other  road,  although  the  farmer  himself  may  have 
used  it  for  the  occupation  of  his  farm^ 

4.  By  express  Reservation, -^^  A  right  of  way  may  be 
claimed  by  express  reservation;  as  where  A.  grants  land  to 
another,  reservmg  to  himself  a  way  over  such  land. 

5.  For  Necessity. — ^If  a  person  having  a  close,  bounded  on 
every  side  by  his  own  land,  gfants  the  close  to  another,  the 
grantee  shall  have  a  way  to  the  close,  as  incident  to  the  grant, 
or,  as  it  is  sometimes  termed,  a  way  of  necessity;  for  other- 
wise he  cannot  derive  any  benefit  from  the  grant*. 

If  A.  has  four  closes  lying  together,  and  sells  three  of 

f  Fountain  v.  Cook  and  others,  Back-  a  Admitted  in  Cobb  t.  Selby,  fi  N.  R. 

itiKbam  Sum.  Ass.  1737. Serj.  Leeds*  466.    See  also  1  Bulstr.  Iu8. 

MS.  b  Adjudged,  S.C. 

z  Ballard  v.  Dyson,  1  Taunt.  R.  ng.  c  9  Rol.  Ahr.  60.  pi.'  17. 


(21)  Extent  of  the  usage  is  evidence  of  a  right  only  comineDsu<* 
rate  with  the  use.  Hence  use  of  a  way  for  carnages  and  pigs,  is 
not  proof  of  a  right  of  way  for  oxen.  Per  three  judges,  S.  C, ; 
Chambre,  J.  contra.  '*  I  have  always  considered  it  as  a  matter  of 
evidence,  and  a  proper  question  for  a  jury,  to  find  whether  a  right 
of  way  for  cattle  is  to  be  presumed  from  the  usage  proved  for  a 
cartway.  Consequently,  although  in  certain  cases  a  general  way 
for  carriages  may  be  good  evidence,  from  which  a  jury  may  infer  a 
right  of  this  kind,  y^et  it  is  only  evidence ;  and  they  are  to  compare 
the  reasons  which  they  have  for  forming  an  opinion  on  either  side*** 
Per  Sir  J,  Mansfield,  S.  C. 
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tbem  to  B.y  reserving  the  middle  close,  to  which  A.  has  not 
any  way,  except  tlirough  one  of  those  closes  which  he  sold, 
aldiougb  he  reserved  not  any  way,  yet  A.  shall  have  a  way 
to  the  middle  close,  as  reser\'ed  to  him  by  operation  of  law* ; 
and  unity  of  possession  will  not  extinguish  this  species  of  way'. 

J.  S.,  as  a  trustee,  conveyed  land  to  another,  to  which  there 
was  not  any  way,  except  over  the  trustee's  land;  it  was 
holden,  that  a  right  of  way  passed  of  necessity,  as  incidental 
to  the  grant  ^ 

If  A.,  the  owner  of  a  close  over  which  there  is  a  right  of 
way  «,  plough  up  the  way,  and  assign  a  new  way,  any  person 
may  Justify  using  the  new  way  as  long  as  it  lies  open;  but  if 
A.  afterwards  stops  up  the  new  way,  the  removal  of  the  ob- 
struction to  the  new  way  cannot  be  justified,  as  will  appear 
from  the  following  case : 

A.,  the  owner  of  a  close  situate,  within  a  close  belonging 
to  B.  **,  had  a  prescriptive  right  of  way  through  B/s  close  to 
bis  own :  twenty-four  years  before  action  brought,  B.  had 
stopped  up  this  way,  and  made  a  new  way,  which  had  been 
used  ever  since,  but  latterly  B.  stopped  up  the  new  way; 
in  an  action  brought  by  B.  against  A.  for  going  over  the 
new  way,  it  was  holden,  that  A.  could  not  justify  using  this 
way  as  a  way  of  necessity,  but  that  he  should  either  have 
gone  the  old  way,  and  thrown  down  the  enclosure,  or 
brought  an  action  against  B.  for  stopping  up  the  old  way. 
The  new  way  was  only  a  way  by  suflerence  during  the 
pleasure  of  both  parties,  and  A.,  by  stopping  it  up,  deter- 
mined his  pleasure. 

A  way  of  necessity  exists  after  unity  of  possession  of  the 
close  to  which,  and  the  close  over  which,  and  after  a  subse* 
quent  severance. 

If  a  person  purchases  close  A.,  with  a  way  of  necessity 
thereto  over  close  B.,  a  stranger's  land,  and  afterwards  pur- 
chases close  B.,  and  then  purchases  close  C,  adjoining  to 
close  A.,  and  through  which  he  may  enter  close  A.,  and  then 
sells  close  B  ,  without  reservation  of  any  way,  and  then  sells 
closes  A.  and  C,  the  purchaser  of  close  A.  shall  nevertheless 
have  the  ancient  way  of  necesgity  to  close  A.  over  close  B.*, 

.Having  detailed  the  several  methods  by  which  a  party  may 
entitle  himself  to  a  way  over  the  land  of  another,  it  may  not 

d  Prr  cwr.  in  Clarke  ▼.  Cojfjfe,  Cro.  f  Howton  v,  Frearson,  b  T.  R.  50. 

Jac.  170.  g  Horner.  Witilake,  Yclv.  141.*  ! 

a  lb.  BDdBeaudeley  ▼.  Brook,  Cro.Jac.  h  Re  iji^  •oitis  v.  l^iJivarda,  Willes,  SS9, 

ISK)*  i  BiH'kby  v.  Coles,  5  Taunt.  311, 
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be  improper  to  subjoin  a  few  remarks  relative  to  the  form  of 
pleading  a  right  of  way,  and  of  replying  thereto. 

Pleading  Right  of  IVay, — In  pleading  a  right  of  way,  the 
defendant  ought  to  shew  the  nature  of  the  way,  i.  e.  wlie- 
ther  it  be  a  footway,  horse-way,  or  carriage-way  ;  otherwise 
the  plea  will  be  bad,  on  demurrer S  for  uncertainty:  this 
rule  applies  both  to  public  and  private  ways ;  but  in  other 
respects,  the  form  of  pleading  a  public  highway  is  more  gene- 
ral than  that  of  pleading  a  private  way.  Hence,  it  has  been 
holden,  that  in  a  plea  of  a  public  highway,  it  is  not  necessary 
to  state  either  the  places  from  which  and  to  which  it  leads  % 
or  that  such  way  has  existed  frojin  time  immemorial'.  It  is 
sufficient  to  state  compendiously,  that  it  is  a  public  .highway; 
but  in. pleading  a  private  way,  the  terminus  a  quo,  and  t€r« 
minus  ad  quern,  ought  to  be  set  forth". 

In  replying  to  a  plea  of  right  of  way,  the  plaintiff  either  * 
admits  the  right,  and  new  assigns,  e.  g.  eatra  tiam,  or  tbat 
the  plaintiff  has  used  the  way  in  a  different  manner  than  that 
to  which  he  was  entitled ;  or  he  denies  the  right ;  and  here 
it  is  to  be  observed,  that  in  denying  the  right  the  plaintiff 
must  traverse  it  specially,  in  conformity  to  the  rules  of  plead- 
ing, which  do  not  allow  the  general  traverse  de  injund  sua 
propria  absque  tali  causa  to  be  pleaded  in  cases  where  the 
defendant  insists  on  a  right" ;  and  which  rule  holds  as  wdl 
where  the  defendant  justifies  by  command  of  another  claim* 
ing  the  right,  as  where  he  insists  on  the  right  in  himself*". 

To  a  plea  claiming  a  right  of  way,  the  plaintiff  may  tra- 
verse the  right,  and  give  in  evidence  that  the  way  had  been 
stopped  up  by  order  of  two  J.  P.  under  the  stat.  13  G.  3. 
c.  78. 8.  19.  and  55  Geo.  3*  c.  68.  (22)  and  that  defendant 

i   Albau  ▼.  Brountall,  Ye\v.  i63.  n  RuiRhbrooke  v.  Potanic,  4  Leon.  i6. 

k  Raqpc ▼.  Bardio,  I  H.  Bl.  351.  Crogate'i  case,  8  Rep.  ^.b.  Cooper 

^  AtpliMlaftI  ▼.  Browo,  3  T.  R.  86S.  ▼.  Mouke;  Willea,  54. 

m  s  LeoD.  lOe  o  CockeriUr.  AriiistroD|^,  Willea,  99. 


(92)  By  Stat.  55  Geo.  3.  c.  68.  after  reciting  sec.  1 9.  of )  3  Geo.  3. 
c.  78.  and  that  it  is  expedient  that  more  public  notice  should  be 
given  of  orders  for  diverting  and  stopping  up  highways,  and  also 
that  a  greater  facility  of  appeal  should  be  given  against  such  orders, 
find  that  J.  P.  should  have  power  to  stop  up  unnecessary  highways, 
it  is  enacted,  that  so  much  of  the  act  of  the  13th  of  the  King  as  is 
therein  before  recited  shall  be  repealed,  and  by  s.  2.  it  is  enacted^ 
that  "  when  it  shall  appear  upon  the  view  of  two  or  more  J.  P. 
that  any  public  highway,  bridleway^  or  foiitway^  &c.  may  be 
diverted,  so  as  to  make  the  same  nearer  or  more  commodious  to  the 
publiCf  and  the  owners  of  the  lands  through  which  such  new  high*-> 


TRESPASS.  1247 

committed  the  trespasses  complained  of  after  the  way  was  so 
•topped  up. 

But  a  plaintiff  could  not  have  availed  htmselF  of  such  an  or* 
der»  under  the  13  Geo.  3.  c.  78.  unless  it  had  appeared  that  the 
order  had  pursued  the  form  prescribed  in  the  schedule  to 
which  the  enacting  part  of  the  19th  section  referred '» e.  g*  the 

p  Dariioa  v.  Gill>  1  £att,  64. 

way,  &C.  is  proposed  to  be  made,  shall  consent  thereto,  by  writing 
under  their  hands  and  seals,  it  shall  be  lawful,  by  order  of  such  J.  P« 
at  iBpecial  sessions,  to  divert  and  turn,  and  stop  up  such  footway^ 
and  to  divert,  stop  up,  and  sell  such  old  highway,  or  bridleway, 
and  to  purchase  the  ground  for  such  new  highway,  &c.  in  the  man- 
ner, and  subject  to  the  exceptions  and  conditions  prescribed  in  the 
stiatttte  13  Geo.  3.  c.  78.  with  regard  to  highways  to  be  widened 
and  diverted  ;  and  also  when  it  shall  appear  upon  the  view  of  two 
J.  P.  that  any  public  highway,  &c.  is  unnecessary,  they  may  by 
order,  stop  np  and  sell  the  same,  subject  to  the  conditions  men^ 
tioned  in  the  13  Geo.  3.  c.  78.  in  regard  to  highways,  to  be  widened 
^nd  .diverted  ;  except  that  the  money  arising  from  such  sale  shall 
be  paid  to  the  surveyors  towards  the  repairs  of  the  highways  of  the 
parish; — provided  that  in  the  several  cases  before  mentioned,  a 
notice  in  the  form  {^iven  in  a  schedule  to  this  act,  shall  be  affixed 
by  the  side  of  the  highway,  &c.  and  inserted  in  one  or  more  news- 
papers of  the  county,  for  three  successive  weeks  after  the  making  of 
9uch  order,  and  a  like  notice  shall  be  affixed  to  the  door  of  the 
parish  church  on  three  successive  Sundays  subsequent  to  the  order^ 
and  the  notices  having  been  so  published,  the  order  shall  at  the 
quarter  sessions  next  after  the  expiration  of  four  weeks  from  the 
nrst  day  on  which  such  notices  shall  have  been  published,  be 
returned  to  the  clerk  of  the  peace  in  open  .court,  and  lodged  with 
him,  and  the  said  order  shall  at  such  quarter  sessions  be  confirmed 
and  inrolled.  Sect.  3.  gives  a  power  of  appealing  to  persons  agv 
grieved  by  such  order,  or  by  the  inclosure  of  any  road  or  highway,  bj 
virtue  of  any  writ  ad  quod  damnum,*  to  the  said  quarter  sessions^ 
(that  is,  the  quarter  sessions  next  after  the  expiration  of  four  weeks 
from  the  first  day  on  which  the  notices  shall  have  been  published,) 
upon  giving  ten  days  notice  in  writing  to  the  surveyor  and  also  affix- 
ing such  notice  to  the  door  of  the  parish  churcli.  And  by  s.  4.  if  no 
appeal  be  made,  or  beini^  made,  such  orders  shall  be  confirmed,  *the 
ways  may  be  t^topped  and  the  proceedings  shall  be  conclusive  to  all 
persons,  and  the  new  hi<;hway,  &c.  shall  be  and  continue  a  public 
highway,  &c.  but  the  old  highway,  &c.  shall  not  be  inclosed  until  the 
new  highway,  &c.  shall  be  completed  and  put  into  good  condition^ 
and  so  certifierl  by  two  J,  P.  upon  view.  This  certificate  is  to  be 
returned  to  the  clvrk  of  the  peace,  and  by  him  inrolled  amongst  the. 
records  of  the  quarter  sessions  next  after  such  order  shall  have 
been  confirmed  and  inrolled. 

•  See  R<x  r.  Juitices  of  Backs,  9  Maukand  Sclwyn^  930. 
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length  and  breadth  of  the  new  road  must  have  been  tot  out 
in  the  order;  otherwise  the  order  would  have  been  bad,  and 
advantage  might  have  been  taken  of  the  <lefect  in  a  collateral 
proceeding. 

And  further,  as  by  the  same  section  of  that  statute  die 
J.  P.  had  only  jurisdiction  conferred  on  them  in  a  ^veii 
case,  viz.  to  dkort  an  old  road,  so  as  to  make  it  nearer 
or  more  commodious  to  the  public,  that  is,  by  making  a 
new  road  (23) ;  it  was  necessary  that  it  should  appear, 
that  a  new  highway  had  been  made  in  lieu  of  theold  high- 
way; merely  widening  an  old  highway,  by  the  addition 
of  detached  pieces  of  land  adjoining  to  one"  side  of  it  (the 
lermini  a  guo  and  ad  7w^m,and  the  direction  of  it,  remaining; 
the  same  as  before,)  was  not  considered  as  diverting  an  old 
highway,  or  making  a  new  highway  within  the  meaning  of 
that  statute *»,  and  in  such  case,  although  the  order  of  the  J.  P. 
was  regular  on  the  face  of  it,  stating,  that  a  new  highway,  had 
been  made  in  lieu  of  the  old  one,  and  although  such  order 
had  been  confirmed  on  appeal  by  the  quarter  sessions,  yet  it  was 
competent  to  the  defendant  to  prove  that  a  new  highway  was 
not  in  fact  made ;  for  the  J.  P.  cannot  give  to  themselves  a 
jurisdiction  in  a  particular  ca3e,  by  finding  that  as  a  fact 
which  is  not  really  the  fact 

8.  Tender  of  Amends, 

At  the  common  law',  if  a  person  brought  an  action  of 
trespass  for  taking  away  his  beasts,  or  other  goods,  tender  of 
SuHicient  amends  before  action  brought  was  not  a  bar;  be- 
cause the  party  making  the  tender  was  not  the  owner  of  thti 
goods,  as  in  the  case  of  a  distress  (24),  but  a  trespasser  to 

q  W^-lch  V.  Nash,  H  East,  394  See  also  r  8  Inst.  107. 

De   FuntWieu    v.    Peiinyfealliei',    5 
Taunt.  034.  ' 


(29)  The  power  to  shut  ur>  roads  is  given  only  where  there  is 
a  new  road  to  be  set  out  Page  v.  Howard,  M.  i3  G.  3.  B.  R. 
Cald.  223. 

(24)  With  respect  to  distresses,  either  for  rent  arrcar  or  damage 
feasant,  the  law  is*,  tliat  if  a  tender  is^nacle  before  the  takinj^  the 
distress,  the  taking  is  wronj^ful ;  if  after  the  taking,  and  before  im- 
pounding, the  ile'iainer  is  wrongful.  But  a  tender,  after  impouml- 
ing,  comes  too  late.  Hence,  in  pleading  a  tender  of  amends  to  an 
avowry  for  damage  feasant,  it  ought  to  appear  on  the  face  of  the 
plea,  that  the  tender  was  before  impounding.  The  clause  lu 
iptat.  21  Jar.  I.  c.  iG.  s.  5.  hath  not  made  any  alteration  in  thi* 
r^spert,  {'or  that  clause  is  confined  to  actions  of  trespass  f- 

»  o  lust  J07.  t  AI]«p  ▼.  Bayley,  Lutw  isjjg. 
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iNrbom  the  law  did  not  fihew  any  favour.  But  now,  by  stat. 
31  Jac.  I.  c.  16.  a.  5^  "  (n  ail  actions  of  trespass  quare  clou* 
mmfregU^  wherein  the  defendant  shall  diiK:laim  in  his  plea^ 
to  make  any  title  or  claim  to  the  land,  and  the  trespass  be 
by  negligence  or  involiihtaryy  defendant  may  plead  a  di^ 
claiiiier,  and  that  the  trespass  was  by  n^ligence  or  invo- 
luntary, and  a  tender  of  «su£Bicient  amends  before  action 
brought" 

To  this  plea  the  plaintiff  niay  reply  a  latitat  sued  out'i 
with  an  intention  to  declare  in  trespass  before  the  tender. 


*'^'       •  f 


V.  Costs. 


Th£  statute  of  trloucekter  having  given  cosb  in  all  cases 
where  damages  were  recoverable,  it  followed  as  a  necessar/ 
consequence,  that  wherever  the  smallest  damages  were  reco^. 
vered,  the  plaintiif  obtained  his  full  costs.  This  was  pro- 
ductive of  so  much  inconvenience,  by  encouraging  vexatious 
suits,  that  the  interposition  of  the  legislature  was  deemed 
necessary,  in  order  to  confine  the  operation  of  the  statute  of 
Gloucester.  For  this  purpose  it  was  enacted  by  stat  22  & 
23  Cat*.  2.  c.  9.f  that  ^'  in  all  actions  of  trespass,  assault  and 
battery  (2$),  iud  other  personal  actions,  wherein  the  judg^,, 
at  the  trial  of  the  cau^^  shall  not  find  and  certify  under  his 
hand,  upon  the  back  of  the  record^  that  an  assault  and  battery- 
was  prpved,  or  that  the  freehold  or  title  of  the  land  n>entioned 
in  the  plaintiff's  declaration,  was  chiefly  in  question;  the 
plaintiff,  in  case  the  jury  shall  find  the  damages  to  be  under 
the  value  of  forty  shilling,  shall  not  recover  more  costs  of* 
suit  than  the  damages  so  found  shall  amount  unto." 

Notwithstanding  the  general  words*  "  other  ber^ondl  ac- 
tions^"  this  statute  had  been  uniformly  construed  to  be  con- 
fined to  the  two  sf)ecies  of  actions  therein  specially  named^ 
viz.  trespass,  and  assault  and  battery ;  and  that  the  action  o'.' 
trespaj»s  is  confined  to  trespass  quare  clausum  fngit^  wherc:u 
the  freehold  or  title  to  the  land  may  come  in  question. 

#  Wat  to  ▼.  Baker,  Cro.  Car.  964.  t  Salk.  S08.     Milbtfme  ▼.  Rcade,  '< 

Wils.  S39.  per  Willes, C.  J. 


.  (95)  For  the  casts  on  this  statute  relation  to  «s$aalt  vnd  Vstterr^ 
4^  ante,  p.  40. 
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It  may  be  laid  down  as  a  general  rule,  that  all  actions  quare 
Clausum  fres(it^  wherein  the  plaintiff  merely  declares  for  an 
injury  to  the  freehold,  or  to  something  growing  upon",  or 
atfixed*  to  the  freehold,  as  breaking  a  lock  aflixed  to  plain- 
tiff's gate^,  are  within  the  statute.  And  this  rule  holds, 
Although  the  declaration  charges  the  defendant  with  taking 
and  carrying  away  a  portion  of  the  freehold,  provided  sudi 
taking  and  carrying  away  be  merely  a  mode  or  qualificatioD 
of  the  injury  done  to  tiie  land. 

In  an  action  of  trespass  quare  clausum  fregti\  it  was  stated 
in  the  first  count,  that  the  defendants  broke  and  entered  the 
close  of  the  plaintiffs ;  and  the  grass  of  the  plaintiffs,  there 
then  growing,  with  their  feet  in  walking  trod  down,  spoiled, 
and  consumed,  and  dug  up  and  got  divers  large  quantities 
of  turf,  peat,  sods,  heath,  stories,  soil,  and  earth  of  the  plain- 
tiffs, in  and  upon  the  place  in  which,  &c.  and  took  and  car- 
Tied  away  the  same^  and  converted  and  disposed  of  the  same 
to  their  own  use.  There  was  another  count,  upon  a  similar 
trespass,  in  anotherclose.  The  defendants  pleaded  the  ge- 
neral issue  to  the  whole  declaration,  and  two  special  pleas  to 
the  second  count ;  and  on  the  trial,  a  verdict  was  found  for 
the  plaintiffs  on  the  general  issue  with  one  shilling  damages; 
and  for  the  defendants  on  the  special  pleas,  and  the  judge  had 
-not  certified.  It  was  bolden,  that  the  plaintiffs  were  not  enti- 
tled to  any  more  costs  than  damages.  Lord  Mansfield,  C.  J. 
observing,  **  Wliat  has  been  called  aii  asportavit,  in  this  de- 
claration, is  a  mode  or  qualification  of  the  injury  done  to  the 
land.  The  trespass  is  laid  to  have  been  committed  on  the 
land  by  digging,  &c.  ami  the  asportavit  as  part  of  the  same 
act ;  and  on  the  trial  of  ttnTissue,  thefreehokl  certSAfiy  might 
have  come  in  question.  This  is  clearly  distir^uishable  from 
an  asportavit  of  personal  property,  where  the  freehold  cannot 
come  in  question,  and  which,  therefore,  is  not  within  the  act ; 
thus,  after  trees  are  cut  down,  and  thereby  severed  from  tlie 
freehold,  if  a  trespasser  comes  and  carries  them  away,  that 
case  is  not  within  the  statute,  because  the  freehc4d  cannot 
come  in  question ;  here  it  might." 

So  where  the  plaintiff  declares  for  a  consequential  injury^ 
merely  as  matter  of  aggravation. 

In  trespass  for  breaking  and  entering  a  dwelling  liouseV 

tt  Hill  r.  Reerct,  €.  B.  E.  a  G.  i.  Ball,  c  Clegji;  v.  Molyocux,  Dovf^.  779. 

N.  P.  399.  a  Appleton  ▼.  Sinitli,  B.  R.  H.  2  G.  3c 

i(  Birch ▼.i>afrey,C.B.Trin.T.3G.i.  Bull.  N,  P.  330.    See  also  Bfamt  r^ 

Bull.  N.  P.  330.  Rfither,  SCr.G4&. 
X  Butlerv.  CoxeiM,  u  Mod.  l9S.6Via. 
357. 


tllESPASS.  l25i 

^nd  making  a  ^real  noise  there,  and  continuing  thefe  until 
the  plaintiff  and  another  person  were  compelled  to  give  a  sum 
of  money ;  it  was  hbklen^  that  the  plaintiff  was  entitled  to  no 
more  costs  than  daihsLged. 

In  trespass  for  throwing  stoneis*,  &c,  at  the  windows  o^ 
plaintiff's  house,  and  breaking  the  glass,  &c.  the  damagaft 
being  ^mder  405.  and  nd  certificate ;  it  was  holden,  that  the 

Elaintiff  Was  not  entitled  to  any  more  costs  than  damages ; 
ecause  the  defendant  might  have  given  liberum  tenementum 
in  evidence,  and  so  the  title  to  the  house  have  come  iii 
question. 

In  cases  like  those  above-mentioned,  if  it  does  not  appeal^  . 
either  by  the  certificate  of  the  judge,  or  by  the  pleadmgs%  //; 
(for  that  is  considered  as  tantamount  to  the  judge's  certificate)   j 
that  the  freehold  or  title  xccls  chiefly  in  quedtion,  the  plaintifff 
\&  entitled  to  nO  more  costs  than  damages,  if  he  recover  lesflj  I 
than  405. 

In  a  case  where  a  right  of  way  was  pleaded  by  metes  an<i 
bounds,  and  there  was  no  issue  taken  thereon ;  but  the  repli- 
cation new  assigned  extra  viam,  and  upon  that  there  was  a 
▼erdict  for  plaintiff  under  40^. ;  the  court  held  the  plaintiif 
was  not  entitled  to  full  costs.  Cockerill  v.  Allanson,  HuUock 
wi  costs,  86.   See  also  Gregory  v.  Omierod,  4  Taunt.  98.  S.  P. 

Before  the  stat.  4  Ann*  c.  16.  s.  8.  (allowing  the  court  on 
tnotion  to  direct  a  View)  there  could  not  be  a  view  until  Iftei? 
the  cause  had  been  brought  to  trial,  when,  if  the  judg6 
thought  proper,  the  cause  was  adjourned  to  enable  the  jurors 
to  have  a  view ;  and  this  was  entered  upon  the  recoixi :  whence 
the  court  inferred  that  the  title  must  have  come  in  question, 
and  a  view  having  been  granted,  was  considered  as  tanta- 
mount to  a  judge's  certificate*.  But  as  since  the  statute  of 
Ann,  a  view  is  granted  of  course  upon  the  previous  motion  of 
either  party^  and  may  be  granted  where  the  title  is  not  in 
question,  the  same  effect  cannot  any  longer  be  attached  to  it ; 
and  a  plaintiff  recovering  less  than  '405.  is  no  longer  entitled 
to  costs  of  increase,  merely  because  a  view  has  been  h^d, 
although  it  was  granted  upon  the  application  of  the  de^ 
fendant  •. 

If  it  appear  on  the  face  of  the  declaration^  that  the  freehold 
might  })aVe  come  iti  question,  it  is  sufficient  to  bring  the  case 
Within  the  statute. 

b  Adlem  V.  Grinaway,  6  T.  E.  C81 .         d  Keropter  ▼.  Deacon,  Ld.  Raym.  76. 
¥  Aster  T.  Finch,  3  Ley.  934.    Mariin        Salk.  665. 

K  Vullance,  y  £a»t,(3S0.  e  Fliot  y.  Hill,  B  R.  C.  isod,  1 1  East; 

184. 

«   <}   9 
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To  trespass  at  A/,  and  throwing  down,  burniog^  and  to* 
tally  destroying  the  plaintiiTs  hedge,  there  then  erected^  &c. 
wherehv>  &c.(  the  defendant  pleaded  the  general  issue,  and 
justifiea  as  tp  the  throwing  down  the.  hedge,  because  it  was 
erected  on  a  common'  over  which  he  prescribed  for  right  of 
common,  whereon  issue  was  taken,  and  found  for  the  de- 
fendant, and  a  verdict  for  the  plaintiff,  with  205.  damages 
.on  the  general  issue ;  it  was  holden,  that  the  facts  stated  in 
the  special  plea  and  found,  could  not  be  taken  into  considera* 
tion,  to  shew  that  the  title  to  the  freehold  could  not  come  in 
question  ;  and  as,  on  the  declaration,  the  freehold  might  have 
come  in  question,  and  the  jud^e  did  not  certify,  the  plaintiff 
was  entitled  to  no  more  costs  than  damages.  - 

The  cases  to  which  the  statute  does  not  apply  are,  1. 
Where  the  action  is  brought  solely  for^n  injury  to  a  personal 
chattel^9  2.  Where  the  action  is  Drought  for  a  local  trespass, 
and  also  for  a  substantive  and  independent  ii\jury  to  a  per- 
sonal chattel  (whether  in  the  same^  count  with  the  local 
trespass,  or  a  different  county  is  immaterial),  and  general 
damages  are  given;  in  which  case,  as  the  court  will  intend 
.  that  part  of  the  damages  were  given  for  the  injury  to  the 
,  chattel,  as  to  which  there  cannot  be  any  certificate,  the  case 
is  as  much  exempted  from  the  operation  of  this  statute,  as  if 
the  plaintiff  had  declared  merely  for  an  injury  to  a  personal 
chattel.  It  may  not  be  improper  to  observe,  that  in  a  case  of 
this  kind,  if  the  plaintiff  foils  in  proving  the  injury  to  the 
chattel^,  and  there  is  a  verdict  for  the  detendant  on  this  part 
of  the  declaration,  the  action  then  becomes  merely  an  action 
for  a  local  trespass  within  the  operation  of  the  statute. 

On  writs  of  inquiry,  in  cases  within  this  statute',  the 
plaintiff  shall  have  full  costs,  although  the  damages  are- 
under  40^. 

Where  the  cause  originally  began  in  an  inferior  court",  and 
is  removed  into  K.  B.  or  C.  B.  the  plaintiff  shall  have  his  full 
costs,  although  the  damages  arc  under  40^.  and  there  is  not 
any  certificate. 

It  only  remains  to  mention  another  class  of  cases,  in  which 
it  has  been  holden,  that  wherever  a  special  plea  of  justification 
is  found  against  the  defendant,  the  plaintiff  is  entitled  to  full 

costs. 

■ 

f  SUad  y.  Gamble,  7  East,  3S5.  k  Salk.  908. 

g  Ven  V  Phillips,  Salk.  sotl.    Keco  v.  1  Sheldon  v  Ludpte,  C.  B.  T.  3  O.  U 

Wliiiitlet,  I  Sti*.  534.  Bull.  N.P.  339* 

h  Andertoa  ▼.  Buck  ton,  1   Str.  19$.  inRoopr.Scritcli,4Uod.  378.    Arch- 

T lioiBpaoo  V.  Berry,  i  S(r.  55 1 .  Smitii  binhop  of  Caoterbury  v>  FullqE»  ^^ 

V  Clai  ke,  3  Str.  1  i  30.  Raytn.  SgS. 

1  8ari)e«  v.  Edgard,  3  Mod«  3$.  • 
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To  tresfsoB  iiuare  clauium  fregii\  defendant  pleaded  not 
guilty^  and  a  licence,  on  both  of  which  pleas  issue  was  joined, 
and  found  for  plaintiif,  with  one  shilling  damages ;  it  was 
bolden,  that  the  plaintiff  was  entitled  to  full  costs,  it  being  a. 
general  rule^  that  wherever  a  special  plea  of  justification  is 
found  against  defendant,  plaintiff  is  entitled  to  full  costs. 

The  rule,  as  laid  down  in  the  foregoing  case,  was  recog- 
nised in  Covner  v.  Baker,  2  H.  BI.  341.,  and  in  Peddell  v. 
Kiddle,  7  T.  R.  650. 

The  principle  on  w^hich  these  determinations  are  founded, 
is  stated  by  Lord  Kenyon,  in  the  last  mentioned  case,  to  be 
this,  that  where  the  case  is  such  that  the  judge  who  tries  it 
cannot  in  any  view  of  it  grant  a  certificate  within  the  act,  it' 
is  considered  to  be  a  case  out  of  the  statute.  It  may  be  re- 
marked, that  the  principle  adverted  to  by  Lord  Kenyon  is 
certainly  a  sound  principle,  but  it  is  not  quite  so  clear  that 
the  application  or  the  principle  to  the  cases  in  question  was 
correct 

By  Stat.  4  &  5  W.  &  M.  c.  -23.  s.  10.,  after  reciting  that 
great  mischiefs  ensue  by  inferior  tradesmen,  apprentices,^  and 
other  dissolute  persons,  neglecting  their  trades  and  employ- 
ments, who  follow  hunting,  fishing,  and  other  game,  to  the 
ruin  of  themselves,  and  damage  of  their  neighbours,  it  is 
enacted,  that  '^  if  any  such  person  shall  presume  to  hunt,  hawk, 
fish,  or  fowl,  (unless  in  company  with  the  master  of  such  ap- 
prentice, duly  qualified  by  law)  such  person  shall  be  subject 
to  the  penalties  of  this  act,  and  may  be  sued  for  his  w^ilful 
trespass  in  such  his  coming  on  any  persons  land;  and  if  found 
guilty  thereof,  the  plaintiit  shall  not  only  recover  his  damages, 
but  full  costs."  It  has  been  holden,  that  a  clothier,  who 
kept  an  alehouse,  and  was  not  qualified  to  kill  game^  was  an 
interior  tradesman  within  the  meaning  of  this  statute*,  and 
liable  to  pay  full  costs,  although  he  was  hunting  in  company 
with  a  qualified  person  at  the  time  when  the  trespass  was 
committed.  See  further  as  to  the  construction  of  this  statute, 
Buxton  V.  Mingay,  2  Wils.  70.  where  the  court  of  C.  B.  were 
equally  divided  in  opinion  on  the  question,  whether  a  surgeon 
and  apothecary,  not  qualified,  having  committed  a  trespass  in 
hunting  with  a  qualified  person,  was  **  an  inferior  trades- 
man**  within  the  meaning  of  the  statute,  Bathurst,  J.  and 
Clive,  J.  being  of  opinion  that  he  was,  conceiving  that  all 
unqualified  tradesmen  were  "  inferior  tradesmen  ;*'  but  Wil- 
les,  C.  J.  and  Noel,  J.  being  of  opinion  that  the  defendant, 
merely  as  an  apothecary  and  surgeon,  was  not  to  be  considered 

p  Redridgc  ▼.  Palmer,  3  H.  61.  s.  o  Wirkbam  ▼.  Walker,  C.  B.  M      i 
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as  an  inferior  tradesmaq^  or  a  dissolute  person  within  th« 

statute. 

By  Stat  8  &  9  W,  3.  c.  11.  s.  4.  "  In  all  actions  of  trespass, 
wherein,  at  the  trial  of  the  caused ^  it  shall  appear  and  be  cer- 
tified by  the  judge,  under  his  hand,  upon  thq  back  of  the 
record,  that  the  trespass  upon  which  any  defendant  shall  be 
found  guilty,  was  wilful  and  malicious,  the  plaintiff  shall  rer 
cover,  not  only  his  damages,  but  bis  full  costs  (26).** 

In  Reynqld  v.  Edwards,  6  T.  R.  11.  it  was  holden,  that  if 
the  trespass  was  committed  after  notice,  the  judge  was  bound 
to  certify  that  the  trespass  was  wilful  and  malicious.  But  in 
Good  V.  Watkins,  8  East,  499.  it  was  adjudged,  tliat  although 
the  trespass  were  committed  after  notice,  yet  the  statute 
meant  to  leave  it  tp  the  discretion  of  the  judge  to  certify  or 
DOt^  according  as  it  appeared  to  him  at  the  trial,  upon  view  of 
all  the  circumstances  proved,  that  the  trespass  was  or  was  nql 
^Iful  and  malicious. 

p  See  Ford  r.  Parr,  9  Wils.  fil. 


rsr 


•n 


(26)  See  «nte,  p.  41,  42. 
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TROVER. 

!•  Of  the  Nature  and  Foundation  of  the  Action  of 
Trover^  and  in  w/iat  Cases  such  Action  may  be 
maintained. 
IL  By  whom  and  against  whom  Trover  may  be  ^nain* 
taiued. 
III.  The  Declaration — Plea — Defence^  and  herein  of 
the  Doctrine  of  Liens — Evidefice — Of  staying 
the  Proceedings-^Costs — Judgment. 


L  Of  the  Nature  and  Foundation  of  the  Action  of 
Trover,  and  in  what  Cases  such  Action  may  be 
maintained. 

Definition, — ^The  action  of  trover  is  a  special  action 
upon  the  case,  which  may  be  maintained  by  any  person  who 
has  either  an  absolute  or  special  property  in  goods,  for  reco- 
vering the  value  of  such  goods,  a^gainst  another,  who  having, 
or  being  su  pposed  to  have,  obtained  possession  of  such  goods 
by  lawful  means,  has  wrongfully  converted  them  to  his  owp 
use. 

In  order  to  maintain  an  action  of  tipver,  it  is  necessary  that 
it  should  appear, 

1.  That  the  plaintiiF  had  either  an  absolute  or  a  special 
property  in  the  goods  which  are  the  subject  of  the  action,  at 
the  time  when  they  came  into  the  possession  of  the  defendant 
who  has  converted  them : 

2.  That  the  plaintiff  had  also  the  right  of  possession  in  the 
goods ; 
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3.  That  personal  good^  constitute  the  subject  matter  of 

the  action: 

4.  That  the  defendant  has  beenguijiy  of  a  wrongful  con-? 

version.  ' 

_—  —  - » -K 

^  I.  Absolute  Property. — It  must  appear,  that  the  plaintifi' 
had  a  property',  either  absolute  or  special,  in  the  goods 
which  are  the  subject  of  the  action,  at  the  time  when  they 
came  into  the  possession  of  the  defendant  who  converted 
them ;  but  it  is  not  necessary  to  shew  that  the  plaintifF  had 
both  an  absojute  and  special  prpp^rty^;  either*  the  one  or  the 
other  is  sufficient 

Absolute  property  is  where  one*,  having  the  possession  of 
goods,  has  also  the  exclusive  right  to  enjoy  them,  and  which 
can  only  be  defeated  by  his  own  act 

Trover  was  brought  by  a  tenant  in  tail,  expectant  on  .the 
determination  of  an  estate  for  life',  without  impeachment  of 
waste,  for  timber  which  grew  upon,  and  had  been  severed 
from  the  estate,  "^nd  was  in  the  possessipn  qf  the  defendant 
It  was  holden,  that  the  plaintitf  could  not  recoven  because 
an  action  of  trover  must  be  founded  on  the  property  of  the 
plaintiff,  and  in  this  case  the  plaintiff  had  not  any  property  to 
the  timber;  for  a  tenant  for  life,  without  impeachment  of 
waste,  has  a  right  to  the  trees  at  th^  momentwhen  they  are  cut 
down.  In  like  manner  tenant  in  tail,  after  possibility  of  is- 
sue extinct,  i9  entitled  to  timber  when  cut*. 

Sq  trustees  of  an  estate  pur  autre  vie.  cannot  maintain  tro- 
ver  for  trees  felled  upon  the  estate^;  for  although  they  have  a 
special  property  in  the  trees  white  standing,  yet  that  property 
ceases  when  they  are  cut  down,  and  the  trees  then  belong  to 
the  owner  of  the  inheritance. 

In  Berry  v.  Heard,  Palm.  337,  and  Cro.  Car.  242-«  it  was 
for  a  long  time  in  grealfdoubt,  \yhether  the  landlord  had  such 
a  possession  of  timber  cut  down  duripg  the  contimiance  of 
a  lease,  on  which  he  could  maintain  trover;  but  it  was  Anally 
determined  that  he  had;  because  the  interest  of  the  lessee  in 
the  timber  remained  no  longer  than  while  it  was  growing  on 
the  land  demised,  and  determined  ins^^ly  upon  the  sever- 
ance. 

The  owner  of  goods  stolen,  prosecuting  the  felon  to  con- 
Tiction,  cannot  recover  the  value  of  them  in  trover  from  a 

•  Per  Lord  Mansfield,  C.J.  i  T.R.  56.  f  Blakcr  v.  Anscombc,  ]  Bdb.  k  Pol. 

b  Per  Lawrence,  J.  7  T.  R.  398.  N.  R.  25. 

f  Ibid.  g  Cited  by  Lawrence,  J.  in  Gordoi^tf. 

d  Pyiiev.  Dor,  1  T.R.  55.  H^per,  7  T.  R.  13. 

e  vyiiliauis  V.  VVilUamij  19  Eagt,  309. 
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person''  who  has  Mrchased  the  goods  in  market  overt,  and 
sold  them  again  before  the  conviction,  notwithstanding  the 
owner  gave  the  purchaser* notice  of  the  robbery,  while  th^. 
goods  were  in  his  possession;  for,  in  order  to  maintain  tro^ 
ver,  the  plaintiff  must  prove  that  the  goods  were  his  pro- 
perty,, and  that  while  tlieyi  were  jo,  they  came  into  tlie 
possession  of  the  defendant,  who  converted  them  to  his  own 
use. 

•  An  arbitrator,  to  .whom  all  matters  in  difference  between 
a  landlord  and  tenant  bad  been  referred,  awarded  that  a  stack 
of  hay  should  be  delivered  up  by  the  tenant  to  the  landlord, 
upon  being  paid  a  certain  sum  for  it  The  landlord  tendered 
the  money,  but  the  tenant  refused  to  receive  it^  or  to  deliver 
up  the  hay;  wtfereupon  the  landlord  brought  trover  against 
the  tenant  for  the  hay.  It  was  holden^,  that  this  action  could 
not  be  maintained;  for  the  property  was  not  transferred  by 
the  mere  force  of  the  award,  and  that  the  landlord's  only  re- 
medy was  to  proceed  against  the  tenant  upon  the  award;  but 
Ld.  Ellenborough  observed,  that  the  case  might  have  been 
different  if  the  tenant  had  accepted  the  money  tendered,  for 
that  would  have  been  a  ratification  of  the  award,  and  an  assent 
on  the  part  of  the  tenant  to  the  transfer  of  the  property. 

If  a  tradesman  order  goods  to  be  sent  by  a  carrieH*,  though 
be  does  npt  name  any  particular  carrier,  the  moment  the 
goods  are  delivered  to  the  carrier,  such  delivery  operates  as 
H  delivery  to  the  purchaser,  and  the  whole  property  is  im- 
mediately vested  in  him;  and  if  any  accident  should  hap- 
pen to  the  goods,  it  will  be  at  the  risk  of  the  purchaser  (1). 

So  if  A.  order  goods  to  be  transmitted  to  him  by  a  parti- 
cular carrier?,  thpugh  upon  condition  to  return  them  again, 
if  he  dislike  them;  yet  upon  delivery  to  the  carrier  the  pro- 
perty  is  vested  in  A.  and  he  will  be  bound  to  pay  the  price 
to  the  vendor,  and  conseguently  the  vendor  cannot  bring 
trover  against  the  carrier,  it  the  carrier  convert  the  goods  to 
bis  ownuse  (2). 

h  Norwood  V.  Smith,  9  T.  R.750.  3  P.Wms.  186.  Dutlonr.S«lomoB« 

i   Hunter  t.  Rice,  15  Enat,  I0(».  son,  3  Boi.  &  Ful.  SS3-  9.  P. 

k  Said  to  have  been   determined   hy  1  Hayoes  t.  Wood,  per  Herbert,  J, 

Eyre,  C.  J.  at  Shrcwiibury  Assizes,  Surrey  Au.  1686.  Bull.  N.  P.  sb. 


( 1 )  The  only  exception  to  the  purchaser's  right  over  the  goods 
is,  that  the  vendor,  incasie  of  the  purphaser  becoming  insolvent,  may 
titop  them  tn  transitu. 

(2)  N.  Trover  will  not  lie  against  a  carrier  for  the  mer^  »on-rf^ 
licery  of  goods.     See  ante,  p.  SgfB. 
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If  A.  order  a  tradesman  to  send  him  goods  by  a  hoyman", 
and  the  tradesman  send  the  good|,  by  a  porter,  to  the  house, 
where  the  hoyman  resides,  when  in  town,  and  the  porter,  not 
finding  him,  leave  the  goods  with  the  landlord,  A.  cannot 
maintain  trover  against  the  landlord,  for  the  property  never 
vested  in  A.,  but  remained  in  the  tradesman;  but  if  the  per- 
son to  whom  the  ^oods  were  delivered  had  been  a  servant 
to  the  hoyman,  and  entrusted  by  him  to  receive  the  "goods, 
A.  might  have  maintained  trover";  for,  by  such  delivery, 
the  property  would  have  vested  in  him,  and  therefore  in 
such  case  the  tradesman  could  not  have  brought  trover  against 
the  hoyman. 

The  property  of  goods  passes  by  the  indorsement  and  de- 
livery of  the  bill  of  lading,  by  the  consignee;  to  aitother, 
bonajide^  for  a  valuable  consideration,  and  without  collusion 
with  the  consignee®,  although  the  indorsee  knew  at  the  time 
that  the  consignor  had  not  received  payment  in  money  for  his 
goods,  but  had  taken  the  consignee's  acceptances  payable  at 
a  future  day,  not  then  arrived. 

If  goods  are  sold,  to  be  paid  for  within  a  limited  time^and 
if  not  removed  at  the  end  of  that  time,  that  warehouse  rent 
shall  be  paid  for  them,  the  property  in  the  goods  vests  abso- 
lutely in  the  purchaser^  from  the  moment  of  the  sale. 

If  a  person  contracts  with  another  for  the  purchase  of  a 
chattel,  e.  jf.  a  barge,  which  is  not  in  existence  at  the  time  of 
the  contract,  although  the  full  value  of  the  article  contracted 
for  is  paid  in  advance,  and  the  order  is  proceeded  on,  yet  the 
purchaser  does  not  acquire  any  property  in  the  article,  until 
it  isfmished  anddeli\'ered  to  him''. 

After  earnest  given,  the  vendor  cannot  sell  the  goods  to 
another,  without  a  default  in  the  vendee;  and,  therefore,  if 
the  vendee  do  not  come  and  pay  for,  and  take  away  the  goods, 
tlie  vendor  ought  to  go  and  request  him;  and  then  if  ne  do^ 
not  come  and  pay  for  and  take  away  the  g*oods  in  a  conve- 
nient time,  the  agreement  is  dissolced,  and  the  vendor  is  at 
liberty  to  sell  them  to  any  other  person'.  "  If  I  sell  my 
horse  for  money,  I  may  keep  him  until  I  am  paid;  but  I  can- 
not have  an  action  of  debt  until  he  be  delivered;  yet  the  pro- 

tt  Colston  ▼.  WooUUm,  T.    ]  Ann. '  p  Phillimore  v.  Barry,  i  Cmmp.  N.  P, 

London  Sittingfl,  per  Holt,  C.  J.        C.  5]3. 

Salk.  MSS.  Bull  N.  P.  35, 6,  q  Mucklow  v.  Mangles,  1  Taunt,  ^l  8. 

9  See  Staples  ▼.  Alden,  9  Mod.  aog.    r  Per  Holt,  C.  J.  in  Lanf^ford  ▼.  A4- 

per  Holt,  C,  J.  Salk.  18.  S.  P.  mi  ubtratrix  of  Tyler,  Salk.  113. 

•  Cuniiig  v.^BrowBy  9  East,  506. 


TROVER.  ^  id59 

perty  of  tl^e  horse  is  hi/  the  bargain  in  the  bargainor  of 
buyer.  But  if  he  do  presently  tender  me  my  money,  and  I  do 
refuse  ity  he  may  take  the  horse,  or  have  an  action  of  detain* 
ment  And  if  tJie  horse  die  in  my  stable,  between  the  bar* 
gain  and  the  delivery^  I  may  have  an  action  of  debt  for  my 
money,  because,  by  the  bargain,  the  property  was  in  the 
buyer  •." 

With  respect  to  stolen  horses,  the  property  is  not  ah^red 
by  a  sale  in  market  overt,  unless  the  provisions  of  2  P.  &  M. 
c  ?•  and  31  Eliz.  c.  lH.  are  complied  with.  The  regulation*^ 
are  in  substance  as  follows:  First,  the  horse  must  be  exposed 
openly  in  the  place  used  for  sales  for  one  whole  hour,  between 
ten  in  the  morning  and  sun  set,  and  afterwards  brought  hf 
both  vendor  and  vendee  to  the  book-keeper  of  the  fair  or 
market;  secondly,  toll  must  be  paid,  if  any  due,  and  if  not, 
one  penny  to  the  book-keeper,  who  shall  enter  the  'price, 
colour,  and  marks  of  tlKj  horse,  with  the  names,  additions^ 
and  abode  of  the  vendor  and  vendee;  and  if  tlie  vendor  is  not 
known  to  the  book-keeper,  the  vendor  shall  bring  one  credi- 
ble witness  fo  avouch  his  knowledge  of  the  vendor,  whose 
name  in  like  manner  is  to  be  entered.  The  property  of  the 
owner  is  not  to  be  taken  away  by  such  sale,  if  within  six 
0K>nths  after  the  horse  is  stolen,  he  puts  in  his  claim  before 
s^mie  magistrate  where  the  horse  is  found,  and  within  40  dayt 
more  proves  such  property  by  tlie  oath  of  two  witnesses,  and 
tenders  to  the  person  in  possession  of  the  horse  such  price  as 
be  bona  fide  paid  for  it  in  maiket  overt. 

The  action  of  trover  cannot  be  support^,  unless  there  is  k 
perfect  and  complete  right  of  property  in  the  plaintiff: 

Hence  when  goods  are  sold,  if  any  thing  remain  to  be  done 
on  the  part  of  the  seller,  as  between  him  and  the  buyer*,  txy 
ascertain  the  price,  quantity",  or  individuality*  of  the  goods 
before  the  commodity  purchased  is  to  be  delivered,  a 
complete  present  right  of  property  does  not  attach  in  the 
buyer,  and  consequently  trover  is  not  maintainable. 

The  plaintiff  purchased  of  the  defendant  a  quantity  of 
^tarch^,  wliick  was  lying  at  the  warehouse  of  a  tuird  persdo, 
at  so  much  per  cwt.  by  bill  at  two  months,  for  the  delivery 

i.Koy^s  Mwnflis,    8S.  rece^i«ed  !»y  al«o  W^Ue  v.  WUk^,  5  Tannt.  ITS* 

Ld.  £ncnbovofi|h,C.  J.  iniUiDde  V.  Sheplcy   v.    l>aTi9,  5  Taunt.  t>17* 

Wluteliottse,  7  £««t,  571.  1  Marsh.  952.  8  C.  luid  Withers  v. 

t  See  Whitebottse  v.  Frost,  13  East,  Lyes,  4  Camp.  N.  P.  €.  237. 

614.  y  HaDaoQT.  Meyer,  6£a8t,6l4.  "See 

11  WatlaceT.  Breeds,  IS  East,  529.  ^  «ls(»  Zai^ury  v.  Fiirnell,   2   CaaipL 

X  Busk  T.  Davisi  9  M.  <(  S.  397.    See  N.  P.  C.  240. 
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t)f  which,  fourteen  days  were  to  be  allowed;  the  weight  not 
having  been  ascertained  at  the  time  of  purchase,  the  de- 
fendant gave,  according  to  the  usual  mode,  a  note  to  the 
warehouse-keeper  to  weigh  and  deiiver  all  his  (the  defen- 
dant's) starch.  By  virtue  of  this  order,  a  partial  weighing 
and  delivery  of  several  quantities  of  the  starch  took  place. 
Trov^er  having  been  brought  for  the  remainder,  which  was 
tinweighed  and  not  delivered,  it  was  holden,  that  the  ac- 
tion could  not  be  supported,  although  it  was  contended  on 
the  part  of  the  plaintiff,  that  a  delivery  of  part  of  an  entire 
quantity  of  gooos  contracted  for  was  a  virtual  delivery  of  the 
whole,  so  as  to  vest  in  the  vendee  the  entity  property  hi  the 
whole,  although  the  price  for  the  same  should  not  have 
been  paid.  Per  cur.  Without  deciding  what  might  be  the 
l^al  effect  of  such  part  delivery,  in  a  case  where  the  pay- 
ment of  price  was  the  only  act  necessary  to  be  performed, 
in  order  to  vest  the  propeity;  in  this  case,  another  act  was 
necessarv  to  precede  both  payment  of  price  and  delivery  of 
the  goods  bargained  for,  viz.  weighing.  Until  the  starch  was 
weighed,  the  warehouse-keeper;  as  agent  of  the  defendant, 
was  not  authorised  to  deliver  it;  still  less  was  the  buyer  au- 
thorised to  take  it  by  his  own  act  from  the  warehouse;  and 
if  he  could  not  so  take  it,  neither  can  he  maintain  an  action 
of  trover  founded  on  such  a  supposed  right  to  take,  or  in  other 
words,  founded  on  such  supposed  right  of  property  in  the 
subject  matter  of  this  action« 

But  where  every  thing  has  been  done  by  the  sellers  which 
they  contracted  to  do,  the  pi-operty  will  in  many  cases  pass 
to  the  buyers,  although  the  goods  still  continue  in  the  posr 
session  of  the  sellers.  As  where  turpentine  in  casks  was 
pold  by  auction'  at  so  much  per  cwt,  and  the  casks  were  to 
be  taken  at  a  certain  marked  quantity,  except  the  two  last, 
put  of  which  the  seller  was  to  fill  up  the  rest  before  they 
we're  delivered  to  the  purchasers,  on  which  account  the  two 
last  casks  were  to  be  sold  at  uncertain  quantities:  anil  a 
deposit  was  to  be  paid  by  the  buyers,  at  the  time  of  the  sale, 
and  the  remainder  within  30  days  on  the  goods  being  de- 
livered ;  and  the  buyers  had  the  option  of  keeping  the  goods 
in  the  warehouse,  at  the  charge  of  the  seller,  .for  those  30 
days,  after  which  they  were  to  pay  the  rent;  and  the  buyers 
having  employed  the  warehouseman  of  the^  seller  as  their 
agent,  he  filled  up  some  of  the  casjcs  out  of  the  two 
.last,  but  left  the  bungs  out,  in  order  to  enable  the  custom- 
house ofEcer  to  guage  them ;  but  before  he  could  fill  up  th^ 

i 

%  Rogg  V.  Minctty  ii  East,  910. 
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rest,  a  fire  consumed  the  whole  in  the  warehouse  within  the 

«d  days.  It  was  bolden,  that  the  property  passed  to  the 
uyers  in  all  the  cask»  which  were  filled  up,  because  nothing 
further  remained  to  oe  done  to  them  by  the  seller ;  for  it  was 
,\he  business  of  the  buyers  to  get  them  guaged,  without^ 
which  they  could  not  have  been  removed ;  and  the  act  of  the 
warehouseman  in  leaving  them  unbunged  after  filling  them 
up,  which  was  for  the  purpose  of  the  guaging,  must  be  taken 
to  have  been  done  as  agent  for  the  buyers,  whose  concern  the 
guaging  was.  But  the  property  in  the  casks  not  filled  up  re- 
mained in  the  seller,  at  whose  risk  they  continued. 

Special  PropeHy. — A  special  property  is,  where  he  who 
has  the  possession  of  goods,  holds  them  subject  to  the  claims 
of  other  persons*  (3).  This  id  sufficient  to  enable  him  to 
maintain  trover  against  a  stranger.  Hence  this  action  may 
be  brought 

By  a  bailee* : 

By  a  carrier* : 

By  lessee  for  life  against  a  stranger,  who  takes  away  the 
timber  of  a  house  which  has  been  blown  down;  for  the  lessee 
for  life  has  a  special  property  to  make  use  of  the  timber  (as 
if  he  would  rebuild),  though  the  general  property  be  in  the 
reversioner* : 

By  a  loixl  who  seizes  an  estray  or  wreck,  against  a  stranger, 
before  the  year  and  day  are  expired' : 

By  a  sheriff  a<7aj|:ist  a  person  who  takes  a\vay  goods  (which 
have  been  seized  by  the  sheriff  in  execution)  before  they  are 
fold^    But  a  landlord  who  has   distrained  goods,  cannot 

a  Per  Lawrence,  J.  in  Webb  v.  Fox,  tl  PorPowi^I,  J.  Midland  Circuit,  Salk. 

7  T.  R.  398.  MSS.  BuH.  N.  P.  33. 

4  Bro.  Treiipasii,  gi.  Arnold  v.  Jeffre-  e  Sir  VV.  Cotirtney't  case.  C.  B.  Salk. 

•oil,  Lord  Raymond,  375-  MSS  Pye  w.  PleydcU,  Berks,  1750. 

'«  Giiodwin  V.  RiclMrdkOii,  i  Rol.  Abr.  per  Clarke,  Bar.  S.  P.  BulL  N.  P.  33^ 

4.  (!•)  pi.  I  •  f  WilbrahaiD  ?.  Soow,  s  Saund.  47. 


(3)  •*  The  immediate  right  to  real  property  must  he  vested  in 
one  person  only,  [or  in  several  persons  in  the  same  right] ;  whereas 
u  special  property,  in  the  case  of  personalty,  may  be  in  one^as  in 
the  instance  of  carpers,  whil«  the  absolute  right  to  it  may  exist  in 
another.  When  a  competition  arises  between  those  two  persons^ 
the  right  of  the  latter  must  prevail;  but  as  a^^aiast  all  other  per<r 
Sofis  a  s|>ei:ial  [property  is  sufHcient.''  Per  l^ord  Kei^xtn^  C  J. 
7  T.  R.  396. 
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I  maintain  trover  for  tfiem« ;  for  he  had  at  common  law  a  powef 
;  to  detain  the  goods  as  a  pledge  only,  and  although  by  statute 
;   he  is  authorized  to  sell,  yet  he  has  not  any  property. 

In  addition  to  these  instances  of  special  property,  it  is  to 
be  observed,  that  there  may   be  special  pro|>erty  without 
possession,  or  there  may  be  special  property  arising  simply 
out  of  a  lawful  possession,  and  which  ceases  when  the  true 
owner  Appears;  as  where  a  chimney-sweeper's  boy  having 
found  a  jewel '^,  carried  it  to  a  goldsmith,  to  be  infonti^ 
•what  it  was,  who  refused  to  return  it;  it  was  holden,  that 
though  the  boy,  who  was  the  plaintiff,  did  not  by  such  find- 
ing acquire  an  absolute  property  in  the  jewel,  yet  he  had  such 
k  property  as  would  enable  him  to  keep  it  against  all  persons 
except  the  rightful  owner,  and  consequently  that  he  might 
maintain  trover  for  it  against  the  goldsmith,  who  was  a  wrong- 
doer.   So  a  possession  under  the  rightful  owner  is  sufficimt 
against  a  person  having  no  colour  of  right.    As  whereffie 
plaintiff  bouglit  and  paid  for  a  ship  stranded  on  the  coast,  but 
did  not  comply  with  the  regulations  of  the  register  acts ;  he 
endeavourea  for  several  days  to  get  the  ship  off,  but  without 
success;    at    length  she  went  to   pieces.     The  defendant 
having  possessed  himself  of  parts  of  th^  wreck  which  had 
drifted  on  his  farm,  it  was  holaen^  that  the  plaintifi'  had  suf- 
ficient property  in  him  to  enable  him  to  maintain  trover 
against  a  wrong-doer,  for  as  far  as  regarded  the  possession  of 
the  plaintiff,  it  was  good  as  against  all  except  the  vendor; 
and  although  the  plaintifi*  had  no  absolute.property  as  against 
the  vendor,  yet  he  claimed  under  him,  and  had  the  possession 
against  those  who  tortiously  took  the  goods  without  colour 
of  rieht.    There  is  one  case  in  which  a  temporary  property^ 
merely  has  been  holden  sufficient  to  maintain  trover: — as 
where  defendant  having  agreed  to  sell  the  plaintiff  an  estate, 
with  the  usual  proviso,  that  hi  case  the  vendor  could  not 
make  a  title,  the  contract  should  be  void,  delivered  to  the 
pla.intifir  an  abstract  of  the  title.    The  plaintiff  laid  this  ab- 
stract before  counsel,  and  having  received  it  back  with  an 
opinion  written  at  the  foot,  and  several  queries  in  the.margin, 
be  left  it  with  the  defendant,  requesting  him  to  copy  the  opi- 
nion, and  marginal  observations,  and  return  the  abstract  as 
soon  aa  he  had  copied  them.    After  the  plaintiff  had  several 
times  in  vain  applied  to  have  the  abstract  returned,  at  length 
he  made  a  formal  demand  of  it,  when  the  defendant  refused 

f  Moneux  t.  Gorcban,  per  Probyn,    h  Armory  ▼.  Deluniricf,  i  SCr.  605. 
C.  B.  at  Huntingdan,  2^  M.  S.  Stij.         Middx.  Sitt.  coram  Pratt, C.i. 
HiU,  pu  979.  >  Sutton  ▼.  Back,  9  Tauat.  309. 

k  Roberti  t.  W/att,  3  TauAt.  9^, 
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to  re-deliver  it,  observing  that  as  he  had  been  unable  to  clear 
up  the  objectioiis  of  the  plaintiff's  counsel,  the  abstract  would 
be  useless  to  the  plaintiff.  The  plaintiff  having  brought  an 
action  of  trover  for  the  abstract,  it  was  holden,  that  he  was 
entitled  to  recover ;  Chambre,  J.  observing,  that  as  to  the  ge- 
neral property  in  the  abstract,  while  the  contract  is  open,  it  ifl 
neither  in  the  vendor  nor  in  the  vendee  absolutely,  but  if  the 
«ale  goes  on,  it  is  the  property  of  the  vendee ;  if  the  sale  is 
broken  off,  it  is  the  property  of  the  vendor.  In  the  mean 
lime  the  vendee  has  a  temporary  property,  and  a  right  to 
keep  it,  even  if  the  title  be  rejected,  until  the  dispute  be 
finally  settled,  for  his  own  justification,  in  order  to  anew  on 
what  ground  he  did  r^ect  the  title. 

2.  Right  of  Po5^e5Jiow.— The  plaintiff  must  not  only  have 

a  ri^ht  of  property  but  a  right  of  possession  also,  and  unless 

//both  these  rights  concur,  the  action  will  not  lie.     Hence 

>  where  a  person  leased  a  house  with  the  furniture  therein  ^  to 

another,  for  a  certain  time,  and  during  the  term  the  furniture 

'  was  taken  in  execution  by  the  sheriff,  at  the  suit  of  J.  S., 

against  a  person  to  whom  the  furniture  formerly  belonged ; 

'  it  was  holden,  that  the  landlord  could  not  maintain  trover 

;    a^inst  the  sheriff  tor  the  value  of  the  furniture,  because  the 

'    plaintiff  had  not  the  right  of  possession  during  the  demise; 

'    the  tenant's  property  and  interest  did  not  determine  by  the 

i-  sherifTs  trespass;  the  tenant  might  have  maintained  trespass 

\V  against  the  wrong-doer,  and  recovered  damages. 

But  the  right  of  possession  is  sufficient,  without  having 
had  actual  possession  (4).  Hence°^  where  in  trover  the  plain- 
tiff, as  executor,  declared  upon  the  possession  of  his  testator, 
it  was  holden  to  be  sufficient ;  because  the  personal  prc^erty 
of  the  testator  was  vested  in  the  executor ;  and  no  other  per- 
son having  a  right  to  the  possession,  the  property  drew  after 
it  the  possession  in  law. 

So  if  A.  be  indebted  to  C.*,  and  B.  indebted  to  A.,  and  it 
is  agreed  between  them,  that  B.  shall  deliver  goods  to  C.  in 
satisfaction  of  the  debt  due  from  A.  to  C,  and  B.  afterwards 

1  Gordon  ▼.  Harper, 7  T.  R.  9.  u  Flewellin  y.  Rave,  1  BuU.  68.  cited 

■1  Hudson   V.    liydson,  Ijitch,   914.        in  Bull.  N.  P.  35. 
cited  by  Lawrence,  J.  7  T.  R.  13. 


(4)  Hence  on  the  trial  of  an  ejtfctinerit  for  a  mine,  it  was  holden 
that  a  recovery  iu  trover  for  a  parcel  of  lead  dus^  out  of  the  mine 
vrafi  not  evidence  of  the  plaintiff '9  possession.  Lord  CuHen's  case 
at  bar,  B.  R.  Bull.  N.  P.  33. 
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converto  the  goods  to  his  own  use,  C.  may  maintain  trnven 
ajG^ainst  B.,  though  C.  never  bad  possession ;  for  by  the  agree- 
ment the  right  was  in  C,  and  the  conversion  a  wrong  done  ixf 
him. 

3.  Personal  Goods. — ^The  subject  matter  of  this  action  w^ 
confined  to  personal  goods*  Hence  trover  will  not  lie  £or 
things  fixed  to  the  freehold. 

Questions  respecting  the  right  to  what  are  ocdinorily  called 
fixtures^  principally  arise  between  three  ciaiises  of  per80B8^ 
1st  Between  different  descriptions  of  representatives  of  the 
same  owner  of  the  inheritance,  viz.  between  the  heir  and  exe- 
cutor. In  this  first  case,  /.  e.  as  between  heir  and  executor^ 
the  rule  obtains  with  the  most  rigour  in  favour  of  the  inhe- 
ritance, and  against  the  right  to  disannex  therefrom,  and  to 
consider  as  a  personal  chattel  any  thing  which  has  been  af-* 
fixed  to  the  freehold  or  inheritance,  "idly.  Between  the  exe-^ 
cutor  of  tenant  for  life,  or  in  tail^  and  the  remainder-man  or 
reversioner;  in  which  case  the  right  to  fixtures  is  considered 
mor^  favourably  for  execators  than  in  the  preoedling  case  be-i 
tween  heir  and  executor  (5).    The  3d  case^  and  that  in  which 


Per  L4.  EUeiiborottgb)  C.J.  delhrertay  Mift  jodgiftcnt  of  the  crart  id 

£iwci  ▼.  Mair,  3  JSast,5l. 


.AU. 


(5)  '*  In  deciding  ^hethek'  a  particular  fixed  instrument,  ma- 
chine, or  eren  building,  should  be  considered  as  removable  by  the 
executor,  as  between  the  executor  and  the  heir,  or  between  the 
exeeutor  and  the  person  in  remainder,  the  coitft.  In  the  three  prin: 
tipal  cases  on  this  suhject,  [\\t.  Lawto*n  v.  Lawton,  3  Atk.  13. 
flrhich  was  the  case  of  a  fire*engine  to  work  a  colliery,  erected  by 
tenant  for  life  ;  Lord  Dudley  and  Lord  Ward,  Ambler,  1 13.  which 
was  also  the  case  of  a  fire-engine  to  work  a  colliery ,  erected  by. 
tenant  for  life;  (these  two  cases  before  Lord  Hardwtcke;)  ana 
Lawton,  executor  v.  Salmon,  £.  3$  G.  3.  1  H.  Blac^  259.  in  notis^ 
before  Lord  Mansfield,  which  was  the  case  of  salt-pans,  and  which 
came  on  in  the  shape  of  an  action  6f  irorer,  brought  for  the  salt* 
pans,  by  the  executor,  against  the  tenant  of  the  heir  at  law),  th^ 
court  may  be  considered  as*  hating  decided  mainly  on  this  ground^ 
that  whert  ike  Jixed  instrumept^  enginef  or  utensil^  (and  ike  builds 
ing  covering  the  samty  fnih  within  the  sdmepiinctple^J  teas  am  aa 
cessoru  to  a  matter  of  a  personal  naiurSf  that  it  should  be  iiseff 
considered  as  personalty.  The  lire-engine>  in  the  cases  in  3  Atkr 
and  Ambler,  was  an  accessory  to  the  carrying  on  the  trade  of  getting 
and  vending  coals,  a  matter  of  a  personal  nature.  Ld.'Haitiwicke 
says,  in  the  case  in  Ambler,  <<  A  colliery -is-  not  only  an  eojoyment 
of  the  estate,  but  in  part  9irrying  pn  a  trade."  And  in  the  c^ 
in  3  Atk.  he  says,  **  One  reason  that  weighs  with  me  is^  its  b^inga 
mixed  case,  between  eujoying  tlie  profits  of  the  laad,  and  carrying 
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the  greatest  latitude  and  indulgence  has  always  been  allowed 
in  favour  of  the  claim  to  having  any  particular  articles  con- 
sidered as  personal  chattels,  as  against  the  claiih  in  respect  of 
freehold  or  inheritance,  is  the  case  between  landlord  and 
tenant. 

It  is  a  general  rule,  that  where  a  lessee  having  annexed  any 
personal  chattel  to  the  freehold  during  his  term,  afterward? 
takes  it  away,  it  is  waste.  Some  exceptions  have  been  en- 
grafted on  this  rule,  l,in  favour  of  utensils  set  up  in  relation 
to  traded,  2.  of  matters  of  ornament,  as  ornamental  marble, 

p  PentoB  T.  Rubart,  9  East,  SS. 


on  a  species  of  trade;  and  considering  it  in  this  lights  it  comes 
very  near  the  instances  in  brewhouses,  ice.  of  furnaces  and  coppera.** 
iTpon  the  same  principle,  Lord  Ch.  B.  Corny  ns  maybe  considered 
as  having  decided*  that  a  cTder-mill  should  go  to  the  executor  and 
not  to  the  heir,  t.  e.  as  a  mixed  case  between  enjoying  the  profits 
of  the  land,  and  carrying  on  a  species  of  trade,  and  as  considering 
the  cyder-mill  as  properly  an  accessory  to  the  trade  of  making 
cyder.  In  the  case  of  the  salt-pans,  Ld.  Mansfield  does  not  seem 
to  have  considered  them  as  accessory  to  the  carrying  on  a  trade, 
bdt  as  merely  the  means  of  enjoying  the  benefit  of  the  inheritance* 
He  says,  **  The  salt'Spring  it  a  valuable  inheritanpej  but  no  profit 
arises  from  it,  unless  there  be  a  salt- work,  which  consists  of  abuildo- 
ing,  &c  for  the  purpose  of  containing  the  pans,  &c.  which  are  fixed 
to  the  ground.  7%«  inheritance  cannot  be  enjoyed  without  them. 
They  are  accessories  necessary  to  the  enjoyment  of  the  principuL 
The  owner  erected  them  for  the  benefit  of  the  inheritance*^  Upon 
this  principle  he  considered  them  as  belonging  to  the  heir,  as  parcel 
of  the  inheritance,  for  the  enjoyment  of  which  they  were  made,  and 
not  as  belonging  to  the  executor,  as  the  means  or  instriiment  of 
carrying  on  a  trade."  Per  Lord  Elleuborough,  C.  J.  delivering 
the  opinion  of  the  court  in  Elwes  v.  Maw,  3  £a8t,53»  54. 

In  trover,  by  the  executor  against  the  heir,  Lee,  C  J.  held,  that 
hangings,  tapestry,  and  iron  bacHs^^to  chimnies,  belonged  to  the 
executor,  who  recovered  "accordingly  against  the  heir.  Harvey  v. 
Harvey,  Str.  1141.  Middx.  Sittings,  M.  T.  14  G.  2. 

Standing  corn  belongs  to  a  devisee  of  land,  and  not  to  the  exe- 
cutor t ;  but  a  legatee  of  goods  and  stock  on  the  farm  %  shall  take 
it  from  both.  It  is  agreed,  however,  that,  as  between  the  executor 
and  the  heir,  if  there  be  not  any  devisee  of  the  land,  the  executor 
is  entitled  to  standing  corn  §. 

•  III  a  case  cited  in  l^wton  v.  Ijiwton,  9  Atk.  13.  l6. 
t  SpeacerVcase,  Winch,  51   Harg.  Co.  hitt.  55.  b.ii.(2.) 
f  Cox-v.  Godsslve,  6  £ast,604.n.  West  v.  Monre,  8  East,  339. 
^  See  the  authorities  cited  in  Harg.  Cv.  Litt  59.  b.  n.  (a) 
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chimney-pieces^  pier-glasses^  hatigings\  waiaacotjbced,onlj 
by  screws^  aiid  the  like  (6). 

These  the  tehant  may  remove  during  tlie  term.  So  a  bam 
erected  by  the  tenant  upon  pattens  and  blocks  of  timber 
lying  upon  the  ground,  but  not  fixed  in  or  to  the  ground,  may 
be  removed  ^  But  a  tenant  for  mere  agrijcultiafai  puipoees 
cannot  remove  buildings  fixed  to  the  freehold,  which  have 
been  constructed  by  «uch  tenant  for  the  ordinstiy  purposes  of 
husbandry,  and  are  not  connected  with  any  description  of 
trade*. 

This  action  may  be  maintained  for  an  undivided  part  of  a 
chattel,  €.  g.  three-fourths  of  a  ship*. 

4.  Conner sion. — ^It  must  appear,  that  the  defendant  has 
"  been  guilty  of  a  wrongful  conversion. 

The  wrongful  conversion  by  the  defendant  is  considered  as 
the  gist  of  the  action.  *  . 

If  A.  take  the  horse  of  B.",  an(J  ride  him,  aqd  after  deliver 
him  to  B.,  yet  B.  may  maintain  trover  against  A.,  for  the 
riding  was  a  conversion,  and  the  re-delivery  will  not  bar  the 
action,  althougTi  it  will  go  ia  mitigation  of  damages. 

' '    Drawing  out  part  of.  the  liquor  in  a  vessel,  and  filling  it  «p 
/  with  water,  is  a  conversion  of  all  the  liquor*. 

If  A.  find  the  goods  of  B.,  and,  upon  a  demand  of  the 
gooda,  answer  that  he  knows  not  whether  B.  is  the  true  owner, 
and  therefore  refuses  to  deliver  them ;  this  ia  not  evidence  of 
a  conversion,  if  A-  keep  them  for  the  true  owners 

q  Beck  v.  Rebow,  i  P.  Wcns.gi.  n  Countess  of  Rutland's  cane,  T.  38 

r  CulUnfir  T.  Tufuel,  per  Treby,  C.  J.  RUs.  B.  R.  ]  Rot.  Abr.5  (L)  pi.  I. 

atUer^ord,  1694,  Bull.  N.'P.  U4.  x  Richardsun     v.  AikioAon>    Middx. 

a  Elwes  T.  Ma«r,  3  Enftt,  38.  Sitt.  coram  Eyre  and  Fortcscae,  (ab- 

t  Watson  V.  King,  4  Camp.  N.  P.  C.  seote,C.  J.)  j  Str.  576. 

97^.  y  Per  Coke,  C.  J.  2  Bulst.  313. 


(6)  "  During  the  tenm  the  tenant  may  take  away  chimney- 
pieces,  and  even  wainscot,  which  is  a  very  strong  case,  but  not  after 
the  term  ;  if  he  did,  he  would  be  a  trespasser."  Per  Lord  Hvd- 
wicke,  C.  I  Atk.  477.  See  also  Ambl,J13.  But  tenant  remain*- 
ing  in  possession,. a^r  the  expiration  of  the  term,  may  remove  fix- 
tures, annexed  to  the  freehold,  for  the  purpose  of  carrying  on  trade. 
Pen  ton  v.  Robart,  2  East,  88.  •*  What  woulci  have  been  held  t^ 
be  waste  in  the  time  of  Henry  the  7th  •,  as  removing  wainscot 
iixed  only  by  screws,  and  marble  chimney-pieces,  is  now  allowed 
to  be  done."  Per  Lord  Hardwicke,  C.  iu  Lawton  v.  L&wton, 
3  Atk.  15.  . 

*  See  also  llerlakeuden*s  case,  3 1  Eliz.  4  Rep.  64. 
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A  person  is  guilty  of  a  conversion  who  takes  the  t>Toperty 
of  one  person  by  assignment  from  another,  who  has  not  any 
aut{iority  to  dispose  of  it  (7<)« 

A.*,  a  tobacco  broker,  purchased  in  his  own  name,  for  the 
plaintiff,  some  tobacco,  which  was  then  in  the  king's  ware^ 
house,  and  afterwards  pledged  the  same  in  his  own  name  with 
the  defendant  for  a  sum  of  money,  and  transferred  it  into  the 
defendant's  name  in  the  kind's  warehouse.  The  defendant 
was  informed  of  the  plaintiff's  right  to  the  tobacco,  and  was 
applied  to,  both  by  the  plaintiff  and  the  broker,  to  deliver 
the  same  to  the  plaintiff,  but  the  defendant  jref used  to  make 
the  transfer,  or  to  give  an  order  for  the  delivery.  It  was 
holden,  that  the  acts  of  the  defendant  amoimted  to.^  con- 
version*   •       — 

So  a  servant  may  be  guilty  of  a  conversion,  although  the 
^ct  be  done  by  him  for  the  benefit  of  his  master\ 

In  a  case,  however,  where  the  defendant  had  taken  the 

{)laintiff's  boat  for  the  purpose  of  assisting-  the  plaintiff^,  and 
rbin  a  motive  of  kindness  t<s  the  plaintiff,  and  the  boat  was 
sunk  in  the  endeavour.  Lord  Ellenborough,  C.  J.  was  of 
opinion^  that  the  act  of  the  defendant  cbuld  not  be  deepfied 
an  illegal  conversion* 

•  With  respect  to  negotiable  instruments,  e.  g.  bank  notes» 
possession  is  primA  facie  evidence  of  property;  and  person* 
Holding  them  cannot  without  strong  evidence  of  fraud,  be 
compelled  by  any  prior  holder,  who  may  have  been  robbed^ 
to  disclose  the  manner  in  which  they  received  them*  (8). 

z  M'Cotobie  v.  Baviei,  $  Cast,  538.        b  Drak^  t.  Shorter,  4  Etp.  N  P.  C.     ^ 
a'  Siephens  v.  Elwall,  4  filaiile  k.  Scl-        l65. 

wya,  950.  c  Kinf  r.  Mikom,  3  Camp.  N.  P.  C.  S. 


(7)  ^*  Assuming  to  oneself  the  property  and  right  of  disposiRg 
of  another  man's  goods,  is  a  conversion/'  Per  Holt,  C.  J.  in  Bald* 
win  V.  Cole,  6  Mod,  221.  recognised  by  Ld.  Ellenborough^  C.  J« 
in  6  East,  540. 

(8)  *^  For  the  purpose  of  rendering  bills  of  exchange  negotiable^ 
the  right  of  property  in  them  i>as8e8  with  the  bills.  Every  bolder, 
with  the  bills,  takes  the  property,  and  his  title  is  stamped  upon  the 
bills  themselves.  The  property  and  the  possession  are  inseparable* 
This  was  necessary  to  make  them  negotiable,  and  in  this  respect 
they  differ  essentially  from  goods  of  which  the  property  and  pos- 
session may  be  in  different  persons.'*  Per  Eyre,  C.  J.  delivering 
^he  opinion  of  the  court  in  Collins  v.  Martin,  I  Bos.  &  Pul.  ^51. 
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A  banker  discounts  ^  \hU.  drawi^  on  a  customer^  and,  I^  the 
acceptance,  made  payable  at  bis  bapdi  after  noUce  that  itbas 
been  lost  by  the  holder,  and  afterwards  debits  his  cutonier 
with  the  amount  of  the  bilU  writes  a  dischai^e  ou  it,  and  de- 
livers it  up  to  the  customer  as  the  banker's  Voucher  o^his  ac- 
count Held,  that  the  banker  is  thereby  guilty  6f  a  conver- 
sion, and  the  loser  of  the  bill  may  recover  in  trover  witliout 
previous  demand  of  the  bill*. 

Although  it  appears  formerly  to  have  been  doubted  w|ie- 
ther  in  the  case  of  a  tortious  taking,  the  plaintiff  was  not 
confmed  to  an  action  of  a  trespass,  yet  it  is  now  agreed,  that 
in  such  case  the  plaintiff  has  bis  election  to  bring  either  tres- 
pass or  trover :  for  a  tort  'may  be  qualified,  though  it  cannot 
oe  increased*. 

If  A.  lodges  iewels,  sealed  up  at  a  banker's,  for  safe  cus- 
tody only*;  and  the  banker  breaks  open  the  box,  and  pawns 
the  j(*wels  to  another,  A.  may  maintain  trover  against  the 
pawnee  for  the  conversion  of  the  jewels  to  his  o^u  use* 

In  an  action  of  trover  for  plate^  it  appeared  that  the  plain- 
ti0*  claimed  under  a  remainder-man,  against  the  defendant, 
to  whom  it  was  pawned  by  the  tenant  for  life.  That 
I.  S.*  by  Willi  gave  his  plate  .to  trustees  for  the  use  of  his 
wifJB  durante  viduUate^  requiring  her  to  sign  an  inventory, 
which  she  did  at  the  time  the  plate  wasdelivei^  into  her 
possession.  She  afterwards  pawned  it  with  the  defendant 
tor  a  valuable  consideration,  who  had  no  notice  of  the  set- 
tlement, and  before  the  commencement  of  this  action  she 
died.  A  demand  and  refusal  was  proved.  After  verdict  for 
pkuntiflTj  the  court  were  of  opinion,  on  a  case  reserved^  that 
the  defendant  was  bound  to  deliver  up  the  plat^  without 
being  paid  the  money  he  had  advanced  on  it,  observing, 
that  the  point  was  clearly  established,  and  the  law  must  re- 
>tnain  as  it  is,  until  the  l^islature  thought  fit  to  provide, 
that  the  possession  of  such  chattels  shall  be  a  proof  or  owner^ 
ship. 

■  By  Stat  1  Jac  1.  c  21.  the  sale  of  any  goods  wrongfully 
taken  tp  any  pawnbroker  in  London,  or  within  two  miles 
thereof,  shall  not  alter  the  property. 

If  goods  stolen  are  pawned,  the  owner  may  maintain  trover 
against  the  pawnbroker^.    N.  In  this  case  the  goods  had 

c  Lovill  ▼.  Mmrtin,  4  Taunt. 79*^.  f  Boare  v.  Parker,  «  T.  R.  376. 

d  Diihop  V.  Mnntai^ue,  Cro»  Eliz«  834.  g  Packer  v.  Gillies,  LodcIob  Sitt.  after 

.  Cio.Jac.  SU.S.  C.  Trin.  T.  I806.   LH.  Elleiibur«ii(b, 

e  Uurtop  V.  Hoare,  E.  ]6  Clr 9.  K.  B.  C.J.  «  Camp.  N.  P. C.  036.  n. 

Str.    I J  87.  more  fully   repgrUcl   in 

S  Atk.44.  anil  I  VVila.  6^ 
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*been  utoleh  from  the  pteintiiTft  house  ai)d  pawned  with 
defendant  by  a  person  who  had  been  tried  for  the  felony,  and 
acquitted  on  the  absence  of  a  material  witness* 

A  whart  everi  in  London,  is  not  a  market  overt*  for  the  jir* 
tickles  bougjit  there. 

.  If,  upoa  an  information  of  seizure,  tKe  goods  be  con* 
demned,no  action  will  lie  for  them.  But  if  there  be  no  con- 
demnation, and  the  goods  were  not  liable  to  be  seizecl,  tres- 
pass or  trover  will  lie  against  the  officer  for  ihem*.  But  by 
Stat  19  G.  2.  c.  34.  s.  lo.  if  the  judge  certify  on  the  record, 
that  ihete  was  a  probable  cause  for  such  seizure,  then  the 
plaintiff,  beside  his  ship  or  goods  so  seisied,  or  the  value 
thereof,  shall  not  be  intitled  to  above  two^pence  damages,  nor 
to  any  costs  of  suit.  . 

If  goods  be  obtained  from  'A.  by  fraud\  and  pawned  to 
B.y  without  notice,  and  A,  prosecute  the  offender  to  convic- 
tion, and  get  possession  of  his  goois,  B.  may  maintain  tro« 
yer  for' them;  tor  this  is  distinguishable  from  the  case  <^  fe* 
lony^  where  tbe  owner's  right  of  restitution  is  given  by  posi- 
tive statute  (91  H.  8.  c  11.) 

As  the  master*  of  a  ship  has  no  general  authority  by  law^ 
in  the  absence  of  his  employers,'  to  sett  the  ship  entrusted  fo 
his  care,  but  Only  an  implied  authority  to  act  for  the  benefit 
of  the  concern,  exercising  a  sound  discretion,  such  as  the 
owner  himself  would  exercise  if  he  were  upon  the  spot,-  it 
follows,  that  the  owner  of  a  ship  may  recover  in  an  action  of 
trover  the  value  of  the  same  from  a  vendee  claiming  by  put- 
chase  from  the  master,  unless  the  vendee  can  shew  that  the 
ship  was  sold  by  the  master  under  such  an  urgent  necessity  as 
would  have  induced  the  owner  to  have  sold  the  ship  if  he  had 
been  present  * 

So,  although  the  captain  of  a  ship  find  it  impossible  to 
reach  his  port  of  destmation,  he  has  not  any  implied  autho- 
rity, a4  the  agent  of  the  shippers,  to  sell  the  cargo  for  their 
benefit  in  a  foreign  port,  into  which  he  is  driven;  and  if  he 
does  so,  althbugh  it  should  appear  that  he  acted  bon&Jide  for 
the  interest  of  all  persons  concerned  in  the  adventure,  yet 
such  sale  will  be  considered  as  a  tortious  t^nversion^  for  which 
the  shipowner  is  liable!^.. 

A.  entrusted  B.  with  goods  to  sell  in  Iodia%  agreeing  to 

h  Wilkinson  ▼, King^,  9 Camp.  N.  P.  C.  C.  J.  AbboU,  p.  5.  ed.  9d.  aad  s  Etp. 

335.  N.  P.  C.  65.  S.  C.  Reed  ▼.  Darby, 

1  Tinkler  v.  Poote,  3  Wits.  146. 5  Burr.  THn.  48  G.  3.  B.  R.  io  Eaat,  143. 

S65^.  m  Van  Omeron  ▼.  Dowick,  2  Camp, 

k  Parker  r,  Patrick,  5  T.'  R.  175.  N .  P.  C.  42. 

1   Hayman  ▼.  MouUon,  B.  R.  I^ndon  n  Bi^mley  v.  Coxwell,  8  Boi.  k  Pul. 

SiU,  Not.  I,  )80j.      Ellenboroafh,  43S. 
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take  back  from  B.  wbat  he  should  not  be  able  to  8ell»  and  a(<- 
lowing  him  what  he  should  ohtaip  beyond  a^  certain  price, 
with  liberty  to  sell  them  for  wbat  lie  could  get»  if  be  could 
not  obtain  .that  price*  B.^  not  having  been  able  i;o  sell  the 
goods  in  India  himself,  left  them  with  an  agent  to  be  dis- 
posed of  by  him»  directing,  the  agent  to  remit  the  money  to 
nim  (B.)  in  England.  It  wajs  holden  that  A.  could  not  main- 
tain trover  against  B.  for  the  goods. 

Trover  will  not  lie  for  goods  irr^ularly  sold  under  a  dift* 
tress*;  the  statute  11  6.  2.  c.  Id.  s.  10.  having  declared  that^ 
the  party  selling  should  not  be  deemed  a  trespasser  ab  initio^ 
and  navmg  given  an  action  on  the  case  to  the  pa.rty  grieved 
by  such  sale. 

But  if  a  party  pay  money  in  order  to  redeem  his  goods 
from  a  wrongful  distress  for  rent^  he  may  mointain  trover 
against  the  wrong-doer. 


II.  By  whom  and  against  whom   Trover   may  ht 

maintained. 

One  joint-tenant,  or  tenant  in  common,  or  parcener,  can- 
not bring  trover  against  his  companion  for  goods  remaining 
in  his  possession,  because  the  possession  of  one  is  the  pos- 
session of  both;  if  trover  be  brought,  the  joint-tenancy,  6cc 
is  good  evidence  upon  the  plea  of  not  guilty**. 

Upon  this  principle  it  was  holdeu%  tliat  A.,  a  member  of 
an  amicable  society,  who  had  been  entrusted  with  a  box, 
containing  the  sums  of  mpnev  subscribed,  and  was  hound  by 
bond  to  keep  it  safely,  coula  not  maintain  trover  against  B., 
another  member  of  the  same  society,  and  a  stranger,  in  a  case 
where  B.  had  got  possession  of  the  box,  carried  it  away,  and 
delivered  it  to  the  stranger;  Buller,  J.  observing,  that  it  was 
admitted^  that  one  of  tne  defendants  was  a  member  of  thfa 
society,  and,  consequently,  had  a  general  property  in  the  box; 
that  a  special  property  could  not  give  a  right  in  this  ac- 
tion against  a  general  property.  The  custody  only  was 
committed  to  the  plaintiff;  the  property  remained  in  the  'so- 
ciety. 

0  Wallace,  ▼.  KinfT,  1  H  B1.13.  r  HoHidaj   ▼.    Camaell  aiMT  Whites 

p  Shipwick  ▼.  Biaorhard,  6  T,  R.  29$.        1  T.  R.  t)58. 
%  S  IJron.  380.  case,  278. 
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After  an  act  of  bankruptcy  committed  by  one  of  two 
paitnersS  joint  eflects  were  sent  away,  which  came  to  the 
defendant's  hands;  then  the  solvent  partner  died,  leaving  the 
defendant  his  executor,  and  afterwards  a  commission  of  bank- 
rupt was  taken  out  against  the  surviving;  partner,  and  his 
estate  assigned  to  the  plaintiffs;  it  was  holoen,  that  they  were 
tenants'  in  common  with  the  solvent  partner,  and  aftet*  his  de^ 
cease  with  his  representatives,  by  relation  from  the  act  of 
bankruptcy;  and,  consequently,  could  not  maintain  troVer 
against  the  defendant  claininag  under  such  solvent  partner. 

After  an  act  of  bankruptcy,  committed  by  one  of  two 
partners*,  the  other  delivered  goods,  part  of  their  joint  pro- 
perty, to  a  creditor^  for  a  joint  debt,  and  died,  and  afterwards 
a  commission  issued  against  the  surviving  partner;  it  was 
holden,  that  this  was  in  substance  the  same  with  the  pre- 
ceding  case;  that  the  creditor,  by  virtue  of  such  delivery  by 
the  solvent  partner,  became  tenant  in  common  of  the  goods 
with  the  assignees  of  the  bankrupt  by  relation  from  the  act 
of  bankruptcy,  which  was.,  in  the  lite- time  of  the  solvent 
partner,  and,  consequently,  that  the  assignees  could  not  main- 
tain trover  against  such  creditor.  ^ 

If  one  tenant  in  comoKin  merely  takes  the  thing  in  com- 
mon out  of  the  possession  of  his  companion,  and  carries  it 
away,  there  no  action  lies  by  the  other  tenant  in  common'; 
but  if  he  destroy  the  thing  in  common,  the.  other  may  bring 
trespass  or  trover.  As^  where  it  appeared  that  one  tenant 
in  common  of  a  ship  had  forcibly  taken  it  out  of  the  pos- 
session of  his  companion,  and  secreted  it  from  him,  so  that 
he  knew  not  where  it  was  carried,  and  changed  the  name  of 
it,  and  it  afterwards  got  into  the  hands  of  a  third  person, 
who  sent  it  on  a  foreign  voyage,  where  it  was  lost,  Lord  King, 
C.  J-  left  it  to  the  jury,  whether  under  the  circumstances, 
the  destruction  was  not  by  the  defendant's  (the  tenant  in  com- 
mon) means;  and  the  jury  finding  in  the  affirmative,  the 
court  on  motion  for  a  new  trial,  approving  of  the  chief  jus- 
tice's direction,  refused  to'^set  aside  the  verdict  (9). 

i  Smith  and  others,  anignees,  &c.  ▼.    x  Brammel  ▼.  Jodoh,  B.  R.  T.  ss  Geo. 

Stokes,  1  Eait,  96s.  3.  MS. 

«  Smith  aoil  others,  assignees,  ^c.  ▼.    y  Baroardiston   ▼.   Cbapoiau,  Q»  B. 

Oriell,  ]  East,  369.    See  Harvey  ▼.        Hil.  T.  1  G.  ].  cited  froml.«l.  C.  J. 

Crickett,  ante,  tit.  Partners,  p.  I u6o.        Kifig>  BIS.  in  Heath  v.  Hubbard, 

4  East,  191. 


(9)  It  seems  that  the  sale  of  the  whole  of  a  ship  by  one  who  is 
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loftt  them,  and  tHat  they  came  to  the  bands  and  possesstoil 
of  the  defendant,  by  finding  (12),  who  afterwards  (13)  con* 
Terted  (14)  them  to  his  own  use. 

This  is  the  substance  of  the  declaration  in  common  cases. 

.Where  the  action  is  brought  by  an  executor,  administrator, 

or  the  assignees  of  a  bankrupt;  the  character  in  which  the 

party  sues  must  of  course  appear  on  the  face  of  the  declara* 

tion. 

Care  must  be  taken  to  state  the  possession  to  be  in  the  per- 
son to  whom  the  property  belongs. 

In  an  action  of  trover  by  the  assignee  of  bankrupt  part- 
ners*, the  declaration  consisted  of  one  count  only,  in  which 
the  possession  was  stated  to  be  in  the  partners.  It  appeared 
in  evidence,  that  the  greater  part  of  the  goods  in  question 
belonged  to  one  of  the  partners  only,  before  the  commence- 
ment of  the  partnership,  and  had  never  been  brought  into 
the  partnership  fund.  It  was  proved,  that  the  residue^of 
the  goods  was  part  of  the  joint  estate.  Per  Keiiyon,  C.  J. 
The  plaintiff  under  this  declaration  is  entitled  to  recover  the 
value  of  such  goods  only  as  have  been  proved  to  belong  to 
both  the  partners  as  partners.    Had  there  been  a  count  in 

f  Cock,  amignee  of  Kent  and  Pcmberttm,  ▼.  Tunno,  lAndoii  Sittinfi  after  H.T. 

41  G.  3.  B.  R.  KeiiyoD,  C.  J.  MS& 


(19)  The  conversion  is  the  gist  of  the  action,  and  the  manner 
in  which  the  goods  came  to  the  hands  of  the  defendant  is  only  in- 
ducement* ;  and,  therefore,  the  plaintiff  may  declare  that  the  goods 
came  to  the  possession  of  the  defendant  generally  or  specially,  by 
finding,  (though  the  defendant  came  to  the  goods  by  delivery  f,) 
or  that  the  defendant  fraudulently,  at  cards,  won  money  of  the 
plaintiff  from  the  wife  of  the  plaintiff  ^. 

(13)  In  the  declaration  the  conversion  was  laid,  under  a  scilicet, 
to  be  on  a  day  before  the  trover  §.  Upon  motion  in  arrest  of  judg- 
ment, the  declaration  was  holden  to  be  good,  *  for  the  pQstea  con- 
vertit  is  sufficient,  and  the  scilicet  is  void. 

(14)  Though  it  be  necessary  to  allege  a  day  and  place  of  con- 
version ||,  (or  of  a  request  and  refusal,  which  is  tantamount^^) 
yet  as  it  is  a  transitory  action,  the  conversion  may  be  laid  here,  and 
proved  in  Ireland*  *• 

*  Isaaclc  ▼.  Clark,  d  Bulst.  306. 

t  8  B«Ut.3i3.perCoke,  C.  J. 

t  Vid.  Ent.  2i5. 

^  TeftmoDci  v.  Johnson,  Cro.  Jac.  498. 

Jl  Hubbard V  case,  Cro.  £liz.  7S. 

^  Wilson  V.  Chambers.  Cro.  Car.  s62> 

••  Bnmn  V.  Hedges,  Salk.  290. 


\ 
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the  deckiation,  stating  ^  possession  in  the  assignee,  as 
this  was  a  joint  commission,  and  the  assignment  under  such 
commission  passes  both  separate  and  joint  effects^,  the  whole 
might  have  been  recovered ;  as  it  is,  the  verdict  must  be  for 
that  part  only  which  has  been  proved  to  be  the  property  of 
the  partners.    The  jury  found  a  verdict  accordingly. 

.In  trover  by  husband  and  wife,  the  declaration  ought  not 
to  allege  the  possession  in  them  both^  nor  state  the  damage 
to  have  accrued  to  them  both*^ ;  for  the  law  will  transfer,  m 
point  of  ownership,  the  whole  interest  to  the  husband. 

If  trover  be  brought  against  husband  and  wife,  and  it  is  al- 
leged in  the  declaration  thai  they  converted  the  goods  to  their 
own  use,  the  judgment  may  be  arrested'  or  reversed*  on  writ 
of  error  (15). 

It  seems",  however,  as  the  conversion  is  a  tort,  that  the 
wife  may  be  charged  with  it  in  the  same  manner  as  with  a 
trespass ;  that  is,  the  declaration  may  state,  that  the  husband 
and  wife  converted  the  goods,  omitting  the  words,  to  their 
own  use. 

Plea. 

The  general  issue  in  this  action  is  not  guilty;  under  which 
plea  every  ground  of  defence  which  proves  that  the  conver- 
sion was  lawful  may  be  given  in  evidence ;  for  the  gist  of  the 
action  of  trover  is  a  wrongful  conversion. 

Hence,  in  trover  for  a  gun*,  the  defendant  may  give  in  evi- 
dence, that  he  was  a  gamekeeper  of  the  manor  of  B.,and  took 
the  gun  by  virtue  of  the  stat.  22  &  ^  Car.  2.,  though  the  act 

li  Exp.  Cook,  2  P.  Wans.  500.  in  Berry  r.  Neryt,  Cro.  Jac.  66l .  Perry 

1   Per  Yelvertuo,  J.  Yd  v.  160.  ▼.  Di|^^,  Cro.  Car.  494.  S.  P. 

k  2$alk.  114.  n  Draper  v.  Fulkes,  Ydv.  165.  Anon. 

I  Rbemcs  v.  Humphreys,    Cro.  Car.        1  Ventr.  34* 

954.  o  Dane  ▼.  Walter,  in  Kent,  1682.  Bull. 

N,  P.  48. 


(l.!5)  But  where  in  trespass*  against  baron  and  feme  for  entering 
aa  house,  and  takino^  goods,  the  declaration  stated,  that  they  con<- 
verted  the  goods  to  their  own  nsc:  on  motion  in  arrest  of  judgment, 
the  declaration  was  holden  good ;  for  the  conversion  in  this  case  is 
not  the  gist  of  the  action,  and  the  action  being  maintainable  for 
f'ntering  the  house  and  taking  the  goods,  the  court  will  intend  that 
the  damages  were  given  for  those  trespasses  only. 

•  SmaUeyT.Kcrroot,Str.  1094.  Andr.s42.  S.C.  Pullen  v.  Palmer,  Bull.  N.P^ 

46.  S.  P. 
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do  not  authorize  the  pleading  the  geperat  issue,  and,  thef^fore* 
it  would  be  otherwise  in  trespass  For  taking  it  So  the  de- 
fendant may  give  in  evidence  on  the  general  issue,  that  he 
took  the  goods  in  question  for  toll^ 

Where  an  administrator  brings  trover  upon  bis  own  po9- 
sessionS  the  defendant  may  give  in  evidence  a  will,  ana  an 
executor,  upon,  not  guilty;  otherwise,  if  it  be  on  the  posses- 
sion of  the  intestate,  (as  in  the  principal  case]  for  there  ithe 
defendant  ought  to  plead  it  in  abatement,  and  if  he  does  not, 
he  shall  not  give  it  in  evidence. 

The  defendant  may  also  plead  the  statute  of  limitations', 
viz.  that  the  cause  of  action  did  not  accrue  at  any  time  within 
six  years  next  before  the  commencement  of  the  plaintiiTs 
action. 

Where  an  executor,  several  years  before,  had  left  some 
household  stuff  in  the  house,  by  the  consent  of  the  heir*,  who 
used  them  afterwards^  and  within  six  years  of  the  action 
brought,  the  executor  demanded  the. goods,  and  the  heir  re- 
fused id  deliver  them,  whereupon  trover  was  brought,  ^d 
the  statute  of  limitations  pleaded ;  it  was  holden,  that  the 
user  before  the  demand  was  neither  a  conversion,  nor  any  evi- 
dence of  it ;  for  it  was  with  the  consent  of  the  executor  unt^l 
that  time ;  and  the  demand  being  within  six  years,  the  rrfu- 
sal,  which  ensued  it,  and  which  was  the  only  evidence  of  a 
conversion  in  the  case,  was  within  the  six  years ;  and  if  a  tro- 
ver be  before  the  six  years,  and  a  conversion  after,  the  statute 
cannot  be  pleaded. 

Bankruptcy  of  the  defendant  after  the  cause  of  action  ac- 
crued»  cannot  be  pleaded,  because  the  damages  in  trover  are 
uncertain'. 

D^ence,  and  herein  of  the  Doctrine  of  Liens. 

The  most  usual  defence  to  J;his  action  is,  that  the  defendant 
has  a  lien  on  the  goods,  or  a  fight  to  detain  t^em.  It  will  be 
proper,  therefore,  to  inquire  under  what  circumstances  a  party 
inay  insist  on  this  defence. 

There  are  two  species  of  liens  known  to  the  law,  namely, 
particulnr  Hens  and  general  liens'.     Particular  liens,  ar^ 

p'  sir  W.  Jones, £40.  J.  ia  Topham  v.  Braddick,  i  Taaiit. 

q  BlainfieM  v/ Mtrcli,  per  Holt,  C.  J.  577. 

^  Laadan  Sittiiigf,.8alk.  tSfi.  t  Parkier  ▼.  N<ii4on,  6  T.  R.  €qs.  ; 

r  91  Jac.  1.  c.  16.  Q  Per.lieaUi,J;9noa»  fcJlBl;494ij«i 

8  WorUey  Montague   v.  Lord  Sand-  per  Kenyon,  C.  J.  l  .Eap.  IiK'.Py^' 

widi,7Mod.99.  citedby  Lawrence^  109.  per  Lord  Mansfield,  C.  J.  4 

Burr.  8991. 
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whei«  persons  claim  a  right  to  retain  goods,  in  respect  of  la- 
bour or  moDey  exp^ded  pn  such  goods,  and  these  liens  are 
favoured  in  law.  Qeneral  liens  are  claimed  in  respect  of  a 
general  balance  of  account ;  and  these, are  founded  on  express 
agreement,  or  are  raised  by  implication  of  law,  from  the  usage 
of  trade,  or  from  the  course  of  dealing  between  the  parties, 
whence  it  may  be  inferred,  that  the  contract  in  cjuestion  was 
made  with  reference  to  their  usual  course  of  dealing. 

By  the  common  law,  where  a  party  is  obliged  to  receive 

foods,  he  is  also  entitled  to  retain  them  for  his  indemnity  (16)» 
Ipon  this '  principle,  it  has  been  holden,  that  common  car- 
riers* (17)  and  innkeepers  have  a  particular  lien  on  the  goods 
intrusted  to  their  care.  In  like  manner,  millers  have  a  par- 
ticular lien  on  the  produce  of  com,  which  they  have  ground, 
for  the  price  of  grinding ^ 

A  person",  who  by  his  own  labour  preserves  goods,  which 
the  owner,  or  those  intrusted  with  the  care  of  them,  have 
either  abandoned  in  distress  at  sea,  or  are  unable  to  protect 
and  secure,  is  entitled  by  the  common  law  of  England  to 
detain  the  possession  of  the  goods  saved,  until  a  proper  com- 
pensation IS  made  to  him  for  his  trouble  (18).    The  reason 

• 

X  Skinner  t.  Upsbaw,  Ld.  Raym.  759.  z  Per  Holt,  C.J.  in  Hartford  v.  Jonea, 
y  Eacp*  Ockenden,  1  Alk.S35.  Lord  Raym.  393  Saik.  654.  Abbott, 

356.  ed.  Skid. 


(16)  It  was  said  by  Ryder,  C.  J.  delivering  the  opinion  of  the 
court  in  Brenan  v.  Currant,  T.  28  and  29  G.  2.  B.  R.  MSS.  that 
he  had  not  found  it  laid  down  as  a  general  rule,  that  the  remedy 
by  retainer  was  co-extensive  with  the  obligation  to  receive  goods. 
But  see  Lord  Raym.  867. 

(17)  See  further  as  to  the  lien  of  carriers,  ante,  tit.  Carriers, 
Sect.  III.  and  Rushforth  v.  Hadfield,  7  East,  224. 

(ts)  By  Stat.  26  G.  2.  c.  19.  s.  5.  it  is  enacted,  **  that  in  case 
any  persons  not  employed  by  the  master,  mariners,  or  owners,  or 
other  persons  lawftiUy  authorised,  in  the  salvage  of  any  ship,  or  the 
cargo  or  provision  thereof,  shall,  in  the  absence  of  persons  so  em- 
ployed or  authorised,  save  any  such  ship  or  goodst  and  cause  the 
same  to  be  carried,  for  the  benefit  of  the  proprietors,  into  port,  or 
to  any  adjoirMiig  custom-house  or  place  of  safe  custody,  immediate- 
ly giving  notice  thereof  to  some  justice,  megislrate,  custonb-house 
or  excise  officer,  or  shall  discover  to  any  such  magistrate  or  officer, 
where  any  such  effects  are  wrongfully  bought,  sold,  or  concealed, 
Mich  persons  shall  be  entitled  to  a  reasonable  reward  to  be  paid  by 
the  master  or  owner  of  the  vessel  or  goods,  and  to  be  adjusted  in 
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of  this  rule  is  obvious ;  goods  carried  by  sea  are  necessarily 
and  unavoidably  exposed  to  the  perils  which  storms,  tempest, 
and  accidents*,  (far  beyond  the  reach  of  human  foresight  to 

Eievenl,)  are  hourly  creating,  and  against  which  ittoo.ofteu 
appenfi,  that  the  greatest  diligence,  and  the  most  strenuous 
exertions  of  the  mariner  cannot  protect  them.  When  goods 
are  thus  in  imminent  danger  of  being  lost,  it  is  most  frequent- 
ly at  the  hazard  of  the  lives  of  those  who  save  them,  that 
tbcy  are  saved;  Principles  of  public  policy  dictate  to  civi- 
lized and  commercial  countries,  not  only  the  propriety,  but 
even  the  absolute  necessity  of  establishing  a  liberal  recom^ 
pence  for  the  encouragement  of  those  who  engage  in  so  dan- 
gerous a  service. 

As  to  general  liens,  it  has  been  determined,  that  the  attor- 
neys and  solicitors  of  the  different  courts  have  a  Hen  on  all 
papers  remaining  in  their  bands,  and  judgments  recovered, 
for  their  costB^  (19). 

An  atlx)niey  has  a  lien  for  his  general  balance  on  papers  of 
bis  clients,  which  come  to  his  hands  in  the  coiirse  offais  pro- 
fessional employment;  therefore  where  C.  gave  his  attorney 
a  specific  sum  for  the  purpose  of  satisfying  a  debt  for  which 
an  execution  had  issueq  against  his  goods  at  the  suit  of  B.,  and 
the  attorney  paid  the  money  to  B.,  who  thereupon  delivered 
to  him  a  lease  which  had  been  deposited  by  C*  with  B.  as  a 
security  for  the  debt ;  it  was  holden,  *  thatHJie  attorney  had  a 
lien  on  it  for  his  general  balance  due  from  C. ;  and  that  such  tien 
was  not  extinguished  by  his  having  taken  acceptances  from  C, 
for  the  amount  of  that  balance  before  the  lease  came  to  his 

a  NicholM>nv.Cbapinaii,3H.BI.954.    c  SteTenton  ▼.  Blakelock,  i  M .  A(  S* 
b  MitcheU  v.  Oldfield,  4  T.  R.  123.  535. 


case  of  disagreement  about  the  quantnmf  in  the  same  manner  as 
salvage  is  to  oe  adjxisted  or  paid  by  stat.  19  Ann.  sl»  &  c.  18*  or  by 
Stat.  26  G.  2,  c.  19.** 

(19)  But  in  one  case,  where  A.  purchased  the  interest  of  a  lease 
for  years,  and  the  writings  were  left  in  the  hands  of  B.  an  attorney, 
to  draw  an  assignment  of  the  lease ;  B.  drew  the  assignment,  and  it 
wm  sealed,  bat  B:  refused  to  deliver  it,  until  A.  paid  Tor  the  drew* 
iog«  &€. ;  upon  which  A.  brought  trover  against  B,  for  the  deed  : 
Holt,  C  J«  held,  that  the  action  would  lie;  because  B*  might  have 
an  action  for  what  he  deserved,  but  that  he  could  not  detain  for  it. 
Anon.  Pascb.  6  W.  &  M.  at  Nisi  Prius.  Ex  rel.  Mr,  Place,  1  Ld. 
Kaym*  738. 
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hands ;  some  of  those  acceptances,  when  the  lease  did  come 
to  his  hands,  having  been  dishonoured,  and  one  of  them  taken 
up  by  the  attorney. 

The  lien  which  an  attorney  has  on  the  papers  in  his  bands, 
is  only  conmiensurate  with  the  right  which  the  party  deli- . 
vering  the  papers  to  him  has  therein.  Every  one  whether 
attorney  or  not,  has,  by  the  common  law,  a  lien  on  die  spe- 
cific deed  or  paper  delivered  fo  him  to  do  any  work  or  bus!-* 
ness  thereon,  but  not  on  other  muniments  of  the  same  party, 
unless  the  person  claiming  the  lien  be  an  attorney  or  sofi- 
citw*. 

So  where  a  banker  has  advanced  money  to  a  customer  •> 
he  has  a  lien  upon  all  the  securities  which  come  into  his 
hands  belonging  to  that  person,  for  the  amount  of  his  gene* 
ral  balance :  unless  there  be  evidence  to  shew,  that  he  re- 
ceived any  particular  security,  under  special  circumstances, 
which  would  take  it  out  of  the  general  rule. 

So  a  calico  printer  has  a  lien  upon  the  linen  in  his  posses- 
sion^  for  the  general  balance  of  his  account,  for  work  done  in 
the  course  of  that  business.  So  a  printer  employed  to  print 
certain  numbers,  but  not  sll  consecutive  numbers,  of  an  entire 
>^ork'  has  a  lien  upon  the  copies  not  delivered,  for  his  general 
balance  due  for  printing  the  whole  of  those  numbers*. 

In  like  manner  it  has  been  determined,  that  dyers*,  fac- 
tors* (20),  and  wharfin^rs'',  have  liens  for  their  general 
balance* 

« 

The  master  of  a  vessel  has  a  lien  on  the  trunk  of  a  person 
whom  he  has  conveyed  in  his  vessel,  until  a  reasonable  sum 
has  been  tendered  for  the  passage*.  N.  It  did  not  appear  in 
this  case,  what  were  the  terms -of  the  contract;  but  it  was 
proved,  that  the  defendant  had  brought  the  plaintiflFand  his 
trunk,  containing  his  wearing  apparel,  home  in  his  vessel 
from  the  Braizils  to  London ;  16/.  had  been  paid  by  the  plain- 

d  Hotlit  T.  Claridgr,  4  TiMint.  807.  i  ICrugfer   v.  TMlcox,    Aiuhler^   sr^^. 

c  Dsvift  ▼.  Bowsher,  5  T.  R.  4S8.  Gardener  v  Coteinan,  cited  1  Burr. 

f  Exp.  Amlrewp,  21  Jnue,  1764,  per  494    aud  6  East,  28.  |»er  Bnller,  J. 

LordNortliin|^oii,C.  Co.  B.  L.4;29.  '   S.  P. 

edit.  5tb-    Wekton  ▼.  Goald,  3  £ap.  k  Nuylor  v.  Maitglet,  1  Hsp.  N.  P.  C. 

N.  P.  C..96«.  Keuyoo,  C.  4.  109. 

t  Blake  v.  Nicholson,  3  M.  &  S.  167.  1  Wolf  v.  SammerB,  U»ndoii  Siltiogt 

ll  Sftrile  V.  Barcbard,  4  £sp.  N.  P.  C'  after  H.T.  51  G.  3.  Lawrcuce,  J.' 

&3>  Kenyon,  C.  J.  S  Camp.  N.  P.  C.  631. 


(20)  See  further  as  to  the  lien  of  factors,  ante,  tit.  Factors,  p.  7^7. 
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tiff,  bat  the  defendant  claimed  15/.  more,  and  insisted  on 
detaining  the  trunk  until  the  rest  was  paid.  It  was  proyed, 
that  30^  was  a  reasonable  sum  for  the  conveyance  of  the 
plaintiff.  But  the  master  of  a  ship  has  not  a  Hen  on  the 
ship",  for  money  expended  or  debts  incurred  by  him  for 
repairs  done  to  it  on  the  voyage. 

Policy  brokers  have  a  lien  for  their  general  balance*,  even 
as  against  agents  who  do  not  disclose  their  principals;^  but 
not  where  they  have  notice,  that  the  person  who  employs 
them  acts  merely  as  an  agenti* ;  and  it  hixs  been  holden,  that 
where  an  English  subject,  in  time  of  v^ar,  informed  <be 
broker,  that  the  property  insured  was  neutral,  that  was  a 
sufficient  indication  to  the  broker,  that  the  party  acted  as 
agent"!. 

A.  commissioned  B.  to  sell  a  ship,  and  having  deposited 
her  register  with  him  for  that  purpose,  became  bankrupt:  it 
was  holden,  that  the  register  acts  aid  not  prevent  B.  having  a 
lien  on  the  register  deposited  with  him'. 

A  general  right  of  detaining  a  thing  until  the  money  due 
for  the  work  done  upon  it  be  paid,  may  be  waved  by  a  spe- 
cial agreement,  as  to  the  time  or  mode  of  payment;  but 
not  nverely  by  an  agreement  for  the  paynoent  or  a  fixed  sum*, 
although  a  contrary  doctrine  is  laid  down  in  several  cases^ 

In  trover  by  an  assignee  of  a  bankrupt",  it  appeared  that 
the  goods  had  been  attached  in  the  hands  of  J.  S.  (to  whom 
they  had  been  delivered  by  the  bankrupt  (21),)  in  a  plaint 
at  the  suit  of  the  defendant    Afterwards,  and  before  con- 

m  Huwey  ▼.  Cbristie,  9  East,  496.  Hntton  t.  Bragg,  3  Marsh.  345  aod 

n  Whitehead  ▼.  Vauphan^  B.  R.  T.  95  349. 

G.  3.  Co.  B.  L.  566. 5tb  ed.  t  Breiian  ▼.  Currini,  T.  98  &  99  G.  2* 

o  Maimv.  Forrester,  4  Camp.  N.  P.  C.  B.  R.  Say.  R.  984.  shortly  stated  in 

60.  Westwood  ▼.  Bell,  ib.  349.  BuU.  N.  P.  45.  aod  MSS.    See  also 

p  Ma«iis  V.  Heudcriiouv  1  £ast,  335.  Collins  r.  Ongly,  post.    Bat  these 

Snook  r.  Daf  idsoo,  3  Camp.  N.  P.  authorities  were  overruled  ia  Chase 

C.  918.    See  also  3  Camp.  N.  P.  C.  t.  Wcstmore. 

597.  u  CoiliDS  T,  On^ly,  B.  R.  E.  9  W.  9, 

q  Snook  ▼.  DsTidson,  ub.  snp.  per  Holt,  C.  J,  cited  by  Ryder,  C  J. 

r  Mestaer  ▼.  Atkins,  1  Marsh.  76.  5  iu  Rrenaii  v. Currint, MSS ;  but  Bre- 

Taunt.  381.  S.  C.  nan  ▼.  Currint   was  oTerrulcd   in 

s  Chase  r.  Westmore,  B.  R.  Trin.  56  Chase  v.  Weaimore,   B.  R.  Trin. 

Geo.  3.     See  also  the  opinion  of  56  G.  3. 

Gibbs,  C.  J.  to  the  same  effect  in 


(21)  It  is  not  stated  for  what  purpose  the  goods  had  been  deli- 
vered to  J*  S.,  but  it  seems,  from  the  subsequent  purt  of  the  case, 
that  J.  S.  was  a  manufacturer  to  whom  the  goods  had  been  deli- 
vered by  the  bankrupt,  in  order  to  have  some  work  done  to  them, 
under  an  agreement  to  pay  a  certain  sum  of  money  for  such  work. 


I 
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demnation,  an  act  of  bankruptcy  was  committed ;  then  thp 

goocla  were  condenrtned,  and  satisfaction  entered  on  the  r^-  » 

cord  by  the  defendant.     It  was  holden,  that  this  evidencfe  I 

was  sufficient  to  charge  the  defendant,  the  property  not  I 

being  altered  until  condemnation ;  and  that  the  person  who 

delivered  the  goods  by  compulsion  of  law  was  dischai^ed. 

The  C.  J.  added,  that  if  goods  were  delivered  td  a  manufac- 

turer,  he  might  detain  them  for  what  he  deserved  for  his 

labour,  but  if  there  was  an  agreement  for  the  price  he  could    % 

not ;  in  that  case  he  must  rely  on  the  contract,  and  be  in  the 

same  condition  with  other  creditors. 

If  a  person  having  a  Ijen  upon  goods,  e.  g,  for  warehouse 
rent,  when  they  are  demanded  of  him,  claims  to  retain  them 
upon  a  different  ground,  viz.  that  the  goods  are  his  own  pro- 
perty, and  does  not  make  any  mention  of  the  lien,  trover  may 
be  maintained  against .  him,  without  evidence  of  a  tender 
having  been  made  to  him  in  respect  of  his  lien". 

A  lord  of  a  manor  seized  a  beast  as  an  estray*,  and  kept 
it  for  some  time  after  having  proclaimed  it ;  the  owner  af- 
terwards, and  within  the  year,  claimed  it,  and  brought  trover, 
without  having  first  tendered  a  satisfaction  for  the  keeping  of 
it ;  and  for  the  want  of  this,  it  was  holden,  that  the  action 
would  not  lie. 

But  if  a  horse  be  distrained  in  or^er  to  compel  an  appear- 
ance in  a  hundred-court^,  after  appearance  the  plaintifi"  cannot 
justify  detaining  the  horse,  until  his  keep  is  paid  for. 

A  party  cannot  acquire  a  lien  by  his  own  wrongful  act*. 

If  the  defendant  is  to  be  considered  as  a  mere  wrong- 
doer*, it  is  not  necessary  for  the  plaintifi'  to  tender  him  an 
indemnification  for  expenses,  which  have  been  incurred  by 
him  in  order  to  obtain  a  wrongful  possession  ('22}. 

u  Boardman  t.  Sill,  I  Carop.  N.  P.  C.    y  Lentoa  r.  Cook,  H.  9G.  3.  Bali.  N. 

410.  n.  Lord  £l1eiiboroui(1i,C.  J.  P.  45. 

K  Taylurv.  Jamcf,  3  Rol.  Abr.92(M.)     z  C>rjtH|hs  ▼.  Hyde,  Dorset  Sum.  Ast> 

pi.  3.    4  ibOg.  Lawrence,  J. 

a  Lempriere  v.  Pasley,  2  T.  R.  4S5. 


(22)  It  seems,  that  the  same  rule  holds,  where  tlte  defendant  hn« 
incurred  an  expense  in  respect  of  the  plaintiff's  goods,  without  an 
authority  from  the  plaintiff.  Stone  v.  Lingwood,  Str*  ()5I.  which 
case,  however,  was  denied  to  be  law  by  Lord  Manstield,  C.  J* 
4  Burr.  <2*2i8.  Where  possession  has  been  obtained  by  a  luisre-* 
presentation  on  the  part  of  the  defendant,  he  cannot  set  up  a  lien. 
to  which  he  mij^ht  otherwise  have  been  entitled.  JVliidden  v« 
KeiD|)ster,  1  Cainp.  N.  P.  C.  li>. 

VOL.  II.  s  s 
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But,  before  a  party  can  entitle  himself  by  an  action  of 
trover  or  relief  from  an  usurious  contract^,  he  must  tender 
all  the  money  really  advanced. 

Evidence. 

In  order  to  maintain  this  action,  the  plaintUT  must  prove, 

1.  Property  and  right  of  possession  in  himself  in  the 
goods  in  question,  at  the  time  when  they  came  to  the  posses- 
.sion  of  the  defendant 

^.  The  nature  and  value  of  the  goods  converted. 

3.  Possession  in  the  defendant,  and  a  conversion  by  him. 

In  general  this  is  the  only  proof  requisite*^,  for  it  is  not  ne- 
cessary to  prove  the  manner  in  which  the  goods  came  to 
the  hands  of  the  defendant,  that  being  matter  of  inducement 
only. 

In  trover  for  a  debenture**,  the  plaintiff  must  prove  the 
number  of  the  debenture  as  laid  in  the  declaration,  and  the 
exact  sum  to  a  farthing,  or  he  will  be  nonsuited ;  but  be  need 
not  set  out  the  number  (any  more  than  the  date  of  a  bond% 
for  which  trover  is  brought) ;  for  the  plaintiff  not  being  pos- 
sessed of  the  debenture,  may  not  know  the  number,  and  if 
he  should  mistake  in  the  number,  he  must  fail  in  the  action. 

In  trover  for  a  bond^  the  plaintiff  will  be  permitted  to 
give  parol  evidence  of  the  contents,  although  he  has  not 
given  the  defendant  notice  to  produce  the  instrument  itself. 
So  in  trover  for  the  certificate  of  a  ship's  registiy*^,  the  certi- 
ficate may  be  proved  to  have  been  granted  to  the  plaintiff  bv 
the  production  of  the  registr}',  from  which  it  was  copied, 
though  notice  has  not  been  given  to  the  defendant  to  produce 
the  certificate  itself  (23).    In  these  cases,  the  nature  of  the 

b  Fitzroy  v.  Gwilliai,  I  T.  k.  153.  e  Wilson  ▼.  Chambers,  Cro.  Car.  96)>. 

c  Bull.  N   P.  33.  f  How  V.  Hall,  14  Cast,  tt74.  aod  sfc 

A  Per  Holt,  C.J.  London  Sit  t.  A.  D.  i  Campb.  144. 

1707.  Bull.  N.  P.  37.  g  Butcher  ▼.  Jarrat,  3  Boa.  &  Pul.  143. 


(23)  *'  Where  a  written  instrument  is  to  he  used  as  a  medium  of 
proof,  by  which  a  claim  to  a  demand  arising  out  of  the  instrument 
is  to  lie  supported,  there  I  admit  t)ie  instrument  itself  must  be  pro- 
duced ^  or  notice  to  produce  it  must  have  been  given  to  the  defend- 
ant, before  any  evidence  of  its  contents  can  be  received ;  but  this 
being  an  action  of  trover  for  the  certiiicate  of  registry  itself,  I  can 
see  no  sound  reason  why  evidence  should  not  bt^  admitted  of  the 
existence  of  the  certificate,  in  the  same  manner  as  evidence  of  a 
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action  is  sufficient  notice  to  the  defendant  of  the  subject  of 
iuquiiy. 

In  trover  for  a  ship**,  the  mere  fact  of  possession  as  owner 
k  siiBicient  prima  facie  evidence  of  ownership,  without  the 
aid  of  any  documentary  proof  of  title,  as  the  bill  of  sale  or 
ship*s  register,  until  sucn  further  evidence  is  rendered  tie- 
cessary  in  consequence  of  the  adduction  of  some  contrary 
proof  on  the  other  side  (24). 

Goods  consigned  to  A.  upon  their  arrival  are  landed  on  the 
defendant's  wharf;  the  plaintiff*  in  an  action  of  trover,,  majr 
prove  his  title  by  parol,  although  the  bill  of  lading  which  hag 
been  indorsed  to  him  cannot  be  received  in  evidence  for  want 
of  a  stamp  ^ 

A  trader  on  the  eve  of  bankruptcy  made  a  collusive  sale 
of  his  goods  to  A.  It  was  holden,  tnat  U»e  assignees  could 
not  maintain  trover  for  the  goods  against  A.,  without  proving 
a  demand  and  refusal^.  But  the  sale  of  a  ship,  which  was 
afterwards  lost  at  sea,  made  hy  the  defendant,  who  claimed 
under  a  defective  conveyance  uom  a  trader  before  his  bank- 
ruptcy, has  been  holden  to  be  a  sufficient  conversion  so  as  to 
enable  the  assignees  to  maintain  trover,  without  proving  ^ 
demand  and  refusal^  N.  The  defendant  sold  the  ship  by 
public  auction,  and  afterwards  assigned  it  to  the  vendees,  wh<i 
sent  her  to  sea. 

A  demand  and  refusal  is  only  evidence  to  induce  a  jury  to 
presume  a  conversion "*,  and,  therefore,  if  the  jury  find  a 

li  Robertson  t.  French,  4  Eavt,  130.  k  Nixoo  ▼.  Jeukiiw,  9  H.  BU  135,. 

See  lUso  SuUon  ▼.  Buck,  9  Taunt.  1   5  East,  407. 

S09.  m  Per  Sir  £.  Coke,  C.  J.  10  Rep.  56.  b. 
i   Davis  V.  Reynolda,  l  Stark.  N.  P.  C.        57. 

lis. 


pictttfe,  or  other  specific  thing,  is  constantly  admitted  where  it  is 
sought  to  be  recovered  in  the  same  form  of  action. '*  Per  Rooke,  J* 
3B06.  &Pul.  146. 

(24)  Entries  in  the  custom-house  books  of  the  port  of  London* 
and  of  the  out-port  to  which  a  ship  belongs,  stating  that  she  was 
transferred  to  A.  by  B.  the  original  owner,  was  holden  not  sufficient 
evidence  to  prove  that  A.  were  liable  as  registered  owner,  there  not 
being  any  proof  to  connect  A.  with  the  entries*  Frazer  v.  Hopkins 
and  another,  C.  B.  Trin.  T.  49  G.  3.  2  Camp.  N.  P.  C.  170.  See 
also  Tinkler  v.  Walpole,  14  East,  226.  Smith  v.  Fuge,  3  Camp. 
N,  P.  C.  456.  Strother  v.  Wlllan,  4  Camp.  N.  P.  C.  24. 
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special  verdict,  that  there  was  a  demand  and  refusal,  tlie 
court  cannot  adjudge  it  to  be  a  conversion. 

A  demand  and  refusal  is  not  evidence  of  a  conversion*, 
where  it  is  apparent  that  the  defendant  has  not  been  guilty  (^ 
a  conversion ;  as  in  the  case  of  the  defendant  having  cut 
down  trees  of  the  plaintiff,  and  left  them  lying  in  the  plaintifl^s 
ground;  for  in  such  case  it  is  clear  that  there  has  not  been 
any  conversion,  if  they  continue  there  as  before.  If  A.  into 
whose  possession  goods  happen  to  come,  being  ignorant  that 
B.  is  the  real  owner,  refuses  to  deliver  them  to  B.,  until  he 
proves  that  he  is  the  real  owner;  such  qualified  refusal  is  not 
evidence  of  a  conversion**.  In  order  to  make  a  demand  and 
refusal  sufficient  evidence  of  a  conversion,  the  party,  when  he 
refuses,  must  have  it  in  his  power  to  deliver  up  or  to  detain 
the  article  demanded.  Hence,  where  in  trover  for  a  deed  % 
the  evidence  was,  that  When  the  deed  was  demanded  from  the 
defendant,  he  said  he  would  not  deliver  it  up,  but  that  it  was 
then  in  the  hands  of  his  attorney,  who  had  a  lien  upoii  it 
This  was  holden  insufficient. 

In  trover  against  a  carrier,  a  refusal  to  deliver  is  not  evi- 
dence of  a  conversion,  if  it  appears  clearly  that  the  goods 
have  been  lost  through  negligence'',  but  if  that  does  not  ap- 
pear, or  if  the  carrier  had  the  goods  in  his  custody  when  he 
refused  to  deliver  them,  it  is  good  evidence  of  a  conversion' 
(25).  But  he  may  give  in  evidence  the  detaining  of  the  goods 
for  his  hire*.  So  he  may  give  in  evidence,  that  the  goods 
were  stolen*,  for  then  he  is  not  guilty  of  a  conversion,  though 
he  will  be  liable  in  an  action  on  the  case  to  make  compensa- 
tion for  the  loss  of  the  goods.    If  A.  sends  goods  by  B. ",  a 

n  Perrur.  fiMchl.  245.  r    Salk.    6sti,      Dewcll    t.    Moxon, 

o  Green  y.  Dunn,  3  Camp.  N.  P.  C.  i  Taont.  391.  S.  P. 

915.11.  Ld.  £llenboruuQrh,C.  J.    See  a  Skinner  v.  Upuhaw,  9  Lord  Raym. 
alMu  to  the  same  cflVct,   Diet,  per  759.    The  caae  of  the  Exeter  car- 
Coke,  C.  J.  2  Dulst.  312.  ante  p.  rier,  cited  by  Holt,  C.J.  io  Yorker. 
1266.  and  Ld.  Keuyon,  C.J.  in  So-  Greuangh,  Ld.  Raym.  867. 
lomou  V.  Dawes,  i  Esp.  N.  P.  ('.83.  t  Geor^re  v.  Wybiirn,   I  Rol.  Abr.  6 

p  Smith  ▼.  Young,  1  Camp.  I^.  P.  C.  (L.)  pi.  4. 

439.  u  Atteisol  V.  Briant,  1  Camp.  N.  P. 

q  Anony.  Salk.  655.    Ross  v.  Johnson,  C.  409.  ElleDboroug^li,  C.  J. 
5  CniT.   9325.     Kiikmao   t.  Har- 
greaves,  ante,  p.  398. 


(25)  ••  If  a  carrier  says,  he  ha.s  the  goods  in  his  warehouse,  and 
relusfH  to  deliver  them,  that  will  be  evidence  of  a  conrersion,  and 
trover  may  be  maintained,  bat  not  for  u  bare  non-delivery,  without 
any  such  refusal."  Per  Lord  Ellenboroujj^h,  C.  J.  in  Severin  r. 
Keppell,  4  Esp.  N.  P.  C.  157. 
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common  carrier,  to  be  delivered  to  C,  proof  that  B.  asserted 
he  had  delivered  the  goods  to  C,  whereas  in  truth  C.  had 
never  received  them,  is  not  sufficient  evidence  of  conversion 
to  support  trover  against  B.     So  in  trover  for  a  horse  in  an^ 
inn-keeper^s  possession,  refusal  is  not  a  conversion,  orevi-' 
dence  of  a  conversion,  unless  the  plaintiff  tender  a  sum  suf- 
ficient for  the  keep  of  the  horse,  and  the  jury  is  to  judge  of 
the  sufficiency  of  the  tender*  (26),    But  if  A.  put  a  horse  to  ' 
pasture  with  B.,  and  agree  to  pay  him  a  certain  sum  per  week 
as  long  as  he  remains  at  pasture,  and  afterwards  sell  him  to  C, 
who  brings  trover  against  B.,'  B.  cannot  detain  the  horse 
against  C.  the  purchaser,  until  he  be  paid,  but  must  have  re- 
course to  his  action  against  A  ^. 

In  trover  against  several  defendants,  all  cannot  be  found 
guilty  on  the  same  count,  without  proof  of  a  joint  conver- 
sion by  all  *. 

Possession  ought  to  be  proved  in  the  defendant  himself  ^^ 
for  deliverv  to  a  servant  is  not  sufficient,  if  the  goods  do  not 
come  to  tiie  hands  of  the  defendant,  unless  the  servant  be 
employed  by  his  master  to  receive  goods  for  him,  and  the 
goods  are  delivered  in  the  way  of  his  trade ;  as  if  a  pawn  be 
delivered  to  a  pawnbroker's  servants 

In  trpverfor  a  bill  of  exchange,  the  damages  are  to  be  cal- 
culated according  to  the  amount  of  the  principal  and  interest 
due  upon  the  bill  at  the  time  of  the  conversion  ^ 

X  Anon.  3  Show.  161.  per  North,  C.  J.  a  Bull.  N.  P.  44. 

y  Chupmau  ▼.  Allen,  Qro.  Car.  971.  b  Jones  ▼.  Hart,  Salk.  44}. 

Bat  see  Chase  w,  Westmore,  B.  R.  c  Mercer  ▼.  Juneft,  3  Camp,  N.  P.  C. 

Trin.  56G.  3.  477. 

M  Nicoll    T.  Glennle    and   other^  ] 

Maule  ft'Selwyn,  508. 


(26)  **  If  a  man  brings  his  horse  to  an  inn,  and  leaves  him  there 
in  the  stable  without  any  special  agreement  as  to  what  he  is  to  pay, 
the  innkeeper  is  not  bound  to  deliver  the  horse  until  the  owner  has 
defrayed  his  charge  for  the  horse ;  but  he  may  justify  the  detainer 
of  the  horse  for  his  food  and  keeping ;  and  after  the  horse  has  eat 
as  much  as  he  is  worth,  the  innkeper,  upon  a  reasonable  appraise- 
nient,  may  sell  him,  and  it  is  a  good  sale  in  law.  But  if  there  be 
a  special  agreement,  that  the  owner  of  the  horse  shall  pay  a  certain 
sum  for  the  keep,  in  that  case,  although  the  horse  eat  out  double 
his  price,  the  innkeper  cannot  sell  him."  Per  Pophara,  C.  J« 
Yely.  67*  But  see  Chase  v.  Westmore,  ub«  sup.  and  see  also 
Jone^  y.  Pearle,  Str.  55(>,  where  it  was  holden,  that  an  innkeeper 
cannot  sell  the  horse  of  bis  guest,  except  io  the  city  of  London, 
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Of  staying  the  Proceedings — Costs^^ Judgments 

Formerly,  if  the  defendant  was  desirous  of  staying  the  pro* 
ceedings  against  him,  by  bringing  the  subject  matter  of  the 
action  into  court,  and  undertaking  to  pay  the  costs  incurred^ 
the  court  refused  to  listen  to  the  application',  unless  the  ac- 
tion was  brought  for  money  %  observing,  that  they  had  not 
any  warehouse  for  the  purpose.  But  of  late  years  it  has 
been  usual  to  grant  applications  of  this  kind,  when  a  proper 
case  has  been  brought  l)efore  the  court^  (27)»  But  not  where 
it  appears  that  the  goods  are  altered^  and  of  less  value  thao 
they  were  when  taken  ^  (28).  • 

Costs. 

The  action  of  trover  not  being  within  the  stat  22  and 
ft3  Car.  2.  c.  9.  ^  the  recovery  of  damages  to  any  amount 
Will  entitle  the  plaintiff  to  costs  by  virtue  of  the  stat  of 
Gloucester* 

The  Stat.  8  &  9  W,  3.  c.  11.  s.  1.*  which  gives  costs  to  per- 
sons who  are  improperly  made  defendants  in  actions  or  plainta 
of  trespass,  assault,  false  imprisonment,  or  ejectio  firmae,  doe» 
pot  extend  to  actions  of  trover. 

Judgment. 

The  judgment  in  this  action  is  for  the  recovery  of  damages 

only^,  and  in  this  respect  it  differs  from  the  judgment  in  the 

analogous  action  of  detinue,  which  is  for  the  recovery  of  the 

goods  in  question^  or  the  value  thereof,  if  the  plaintiff  cannot 

!  have  the  goods. 

d  S«lk.    597.      Bowii^on  t.    Parry,  jp  tloyclcn    r.   Batty,    Barnes,    S84« 

Str.  933.  Olivant  v.  Perineau,  Str.         Fisher  ▼.  Prince,  3  Barr.  loo.i. 

1191.  1  Wils.  Q3.  S.  G.  Harding  v.  h  Percur.in  Veil  v.  Phillips,  S«lk.e08. 

Witkin,  Say.  wo.  i  Marriuer  v.  Barret,  P.  I  G.  2.  cited 
€  Aoon.Str.  142.  in  lQ^lcv.Wordsworth,3Byrr.  i2S5. 

f  Per  Lord  Kenjnn,  C.  J.  7  T.  R.  54.  k  Knight  v.  Bourne,  Cro.  £lis.  n6. 

Everard  V.  I^llihary,  Bull.  N.  P.  49. 


(27)  See  Pickering  v.  Truste,  7  T.  R,  53.  where  this  doctrine 
tias  extended  to  trespass  for  taking  goods. 

(28)  Where  the  goods  are  ponderous,  the  court  will  grant  a  rule 
to  shew  cause,  why,  on  the  delivery  of  the  goods  to  the  plaintiff, 
and  on  payrnrnt  of  costs,  the  proceedings  should  not  be  stayed. 
Cooke  V.  Holgate,  C.  B.  Barnes,  as  I.  ed.  4to.  Watts  v.  Phipps, 
B.  R,  E.  7  G.  3.  Bull.  N.  P,  4i>. 
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CHAP.    XLl. 


USE  AND  OCCUPATION. 

rORMERLY  an  action  of  assumpsit*  for  rent  arrear  upon 
a  parol  lease  for  yeare  could  not  have  been  maintained,  either 
pending^,  or  after  the  expiration  of  the  term^,  because  it  was 
considered  as  a  real  contract :  the  only  remedies  were  by  dis* 
tress  or  action  of  debt.  But  on  a  mere  promise  to  pay  a  sun 
of  money  ^,  or  so  much  as  the  plaintiff  deserved  to  have%  in 
consideration  of  the  ''plaintifl  's  permitting  the  defendant  to 
occupy  lands,  &c.  an  action  of  assumpsit  might  have  been 
maintained  by  the  common  law.  In  this  case  the  objection 
as  to  the  contract  being  rtal,  was  removed  by  considerine  the 
permission  to  occupy  as  not  amounting  to  a  lease,  and  the 
mere  promise  to  pay  a  sum  of  money  in  consideration  of  such 
permission,  as  not  amounting  to  a  reservation  of  rent 

In  order,  however,  more  effectually  to  obviate  the  diffi- 
culties which  occurred  in  the  recovery  of  rent,  where  the  de- 
mise was  not  by  deed,  it  was  enacted  by  stat  11  G.  2.  c.  19. 
8.  14.  "  that  landlords,  where  the  agreement  is  nut  by  deed, 
may  recover  a  reasonable  satisfaction  for  the -lands,  tenements, 
or  hereditaments,  held  or  occupied  by  the  defendant,  in  an 
action  on  the  case,  for  the  use  and  occupation  of  what  was  so 
held  or  enjoyed ;  and  if  in  evidence  on  the  trial  of  such  ac- 
tion, any  parol  demise,  or  any  agreement,  (not  being  by  deed) 
whereon  a  certain  rent  was  reserved  shall  appear,  the  plaintiff 
in  such  action  shall  not  therefore  be  nonsuited,  but  may  make 
use  tliereof  as  an  evidence  of  the  quantum  of  the  damages  to 
be  recovered." 

It  will  be  observed,  that  under  this  statute  ^  a  landlord 

«  Brett  r.  Read,  Sir  W.  Jones,  3S9.  Johnson  v.  May,  3  Lev.  150.    Ad- 

Cro.  Car.  343.  judged  on  demuirer. 

b  1  Rol.  Abr.  7.  (O.)  pi.  1.  e  How  ▼.  Norton,  1  Lev.  179.    Mason 

€  lb.  pi.  9.  see  also  Green  t.  Harrin|^-  ▼.  Welland,  Skin.  3.-)S.  344. 

ton,  Hob.;>84'Hutt.  34.S.  C.  f  Per  Eyre,  C  J.  deliverinv  the  opi- 

d  Dartnal  t.  Morgan,  Cro.  Jac.  59s.  niou  of  the  Court  in  Naibh  v.  Tat- 

Cbapmanir.  Southwicke^  1  Lev.  804.  lock^  9  H.  Bl.  3i3. 
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who  has  rent  owing  to  him  is  allowed  to  recover,  not  tte 
rent,  but  an  equivalent  for  the  rent,  a  reasonable  satis&ction 
for  the  use  and  occupation  of  the  premises,  which  have  been 
holden  and  enjoyed  under  the  demise,  by  the  action  for  the 
use  and  occupation :  and  it  is  provided  on  his  behalf,  that  if 
the  demise  be  produced  against  him,  it  shall  not  defeat  his 
action,  as  it  would  have  done  before  the  statute ;  but  the  fixed 
rent  shall  only  be  used  as  a  medium,  by  which  the  uncertain 
damages  to  be  recovered  in  this  form  oi  action  shall  be  liqui- 
dated. A  reasonable  satisfaction  for  the  use  and  occupation 
is  the  thing  intended  to*be  given ;  the  form  of  action  marked 
out  (being  enlarged  by  a  necessary  construction,  so  as  to  be 
allowed  to  be  maintamed  without  an  express  promise)  is  the 
proper  form  in  which  such  reasonable  satisfaction  is  to  be  re- 
Covered  ;  but  the  reasonable  satisfaction  which  in  its  own  na- 
ture must  apply  to  something  specific  by  which  it  can  be 
estimated,  bemg  here  given  for  use  and  occupation,  and  for 
nothing  else,  it  is  a  remedy  which,  in  its  own  nature,  is  not 
co-extensive  with  a  contract  for  rent,  nor  does  it  seem  to  have 
been  within  the  scope  and  purview  of  the  statute  to  make 
this  remedy  co-extensive  with  all  the  remedies  for  the  reco- 
very of  rents  claimed  to  be  due  by  the  mere  force  of  the  con- 
tract for  rent.  The  statute  meant  to  provide  an  easy  remedy 
in  the  simple  cases  of  actual  occupation,  leaving  other  more 
complicated  cases  to  their  ordinary  remedy. 

Since  this' Statute,  the  action  for  use  and  occupation  has 
been  resorted  to  as  one  of  the  most  convenient  remedies  for 
the  recovery  of  rent  arrear,  in  cases  to  which  the  statute  ap- 
plies.    The  plaintiff  usually  declares  in  the  form  of  a  general 
indebitatus  assumpsit  with  a  quantimi  meruit  (1).    Hence  the 
declaration  is  very  concise.     It  has  been,  however,  the  prac- 
tice to  state  in  the  declaration,  the  parish  in  which  the  land, 
messuage,  &c.  occupied  by  the  defendant,  are  situated;  and 
plaintiffs  have  very  often  been  nonsuited  for  a  variance  be- 
tween the  parish  mentioned  in  the  declaration  and  that  proved 
in  evidence^.     But  it  is  conceived,  that,  as  in  the  case  of  JCing 
\v.  Fraser,  6  East,  34S.  and  ante  p.  579.  it  was  determined,  that 
I  in  debt  for  use  and  occupation  there  was  not  any  neceissity  for 
,'/  naming  the  parish,. because  there  was  not  any  locality  in  the 
/  /  action :  so  in  indebitatus  assumpsit  the  like  doctrine  would 

g  See  Wilaon  v.  Clark,  1  Eap.  N.  P.  C.  373,  and  Guest  v.  Caumonl,  3  Camp. 

N.  P.O.  235. 


(J)  As  to  the  action  of  debt  for  use  and  occupation,  see  ante, 
Jit.  Debt,  p.  578, 
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fee  laid  down,  for  the  same*  reason  \  It  may  be  prudent, 
therefore,  in  all  cases,  to  omit  naming  the  parish,  in  order  to 
avoid  any  objections  on  the  ground  of  a  variance. 

It  v^rill  be  proper  to  remark,  that  the  statute  provides  a  re-* 
medy,  in  such  cases  only,  where  the  agreement  is  not  by  deed ; 
but  it  has  been  holden,  in  one  case',  where  the  defendant  held 
under  a  n^ere  agreement  for  a  lease,  which  did  not  amount  to 
an  actual  demise,  that  the  plaintiff  might  maintain  an  action 
for  use  and  occupation,  although  such  agreement  was  by  deed. 

In  an  action  for  use  and  occupatioR  of  apartments  in  the 
plaintitrs  house  during  half  a  year"^,  it  appeared  that  the  rent 
was  claimed  in  consequence  of  the  defendant  having  neglected 
to  give  a  notice  to  quit:  the  defence  set  up  was,  that  the 
plaintiff,  after  the  defendant  had  quitted,  hau  put  up  a  bill  at 
the  window  ;  but  Lord  Kenyon,  C.  J.  expressed  an  opinion, 
that  the  defence  insisted  on  would  aftbrd  no  answer  to  the 
plaintifi^'s  action.  It  was  for  the  benefit  of  the  defendant 
that  the  apartments  should  be  let,  nor  would  l^e  infer  from 
the  circumstances  of  the  party's  endeavouring  to  let  them, 
that  the  contract  was  put  an  end  to ;  that  there  must  be  other 
circumstances  to  shew  it,  and  not  merely  an  act  of  so  equi- 
vocal a  kind*.  That  as  the  plaintifi'  had  proved  the  taking 
the  premises,  and  the  payment  of  the  rent,  it  was  incumbent 
on  the  defendant  to  prove  that  the  tenancy  was  determined, 
by  express  evidence.  The  defendant  thereupon  proved,  that 
a  notice  to  quit  had  been  given,  in  which  the  plaintiff  had 
acquiesced,  and  obtained  a  verdict. 

A  tenancy  from  year  to  year*  created  by  parol,  is  not  de- 
termined by  a  parol  license  from  the  landlord  to  the  tenant 
to  quit  in  the  middle  of  a  quarter,  and  the  tenant's  quitting 
the  premises  accordingly.  The  statute  of  frauds  requires  a 
ileed  or  note  in  writing,  or  a  surrender  by  operation  of  law. 

The  words  of  the  statute  are,  that  the  plaintiff  may  "  re- 
cover a  reasonable  satisfaction  for  the  lands,  &c.  held  or  oc- 
cupied by  the  defendant,  in  an  action  for  use  and  occupation.'* 
An  occupation  by  the  tenant  of  the  defendant,  is,  as  far  as 
respects  the  plaintiff,  an  occupation  by  the  defendant  him- 
selt;  hence",  if  A.  agree  to  let  his  lands  to  B.,  who  permits 
C  to  occupy  them,  A.  may  recover  the  rent  in  an  action 
against  B.  for  the  use  and  occupation.    So  rent  accruing  after 

h  Kirtland  v.  Pounsett,  i  Taunt.  570.  EUcDboroug^h,  C.  J.  in  iMills  v.  Bot- 

i   Ellioi  V.  Roarers,  4  Etp.  N.  P.  C.  59.  tomley,  Middx.;^iUings  af^er  M.  T. 

Keiiyon,  C.J.  53Geo.  3.  B.  R> 

k  I^^d path  V.  Roberts,  3  Eap.  N  P.C.  m  Mollett  v.  Brnync,  2  Camp.  N.  P. 

99 >•  C.  104. 

}    This  doctrine  was  recognited  by  Ld.  n  Bull  r.  Sibbs,  9  T.  R.  3^. 
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!)remise8  are  burnt  down^  may  be  recavered  ^,  although  nor 
pnger  inhabited  by  the  tenant,  inasmuch  as  he  mu^t  be  taken 
still  to  hold  the  land,  and  that  is  sufficient  to  satisfy  the  wordr- 
of  the  statute. 

Where  the  defendant  has  not  obtained  possession  under  the 
plaintiff,  the  plaintiff  can  only  recover  rent  from  the  time  he 
has  had  the  legal  estate  in  him,  although  he  may  have  had' 
the  equitable  estate  long  before.  The  defendant  entered  upon 
a  leasehold  cottage  under  J.  S^.,  who  soon  after  mortgagea  it 
to  W.  S.,  and  in  1806,  assigned  the  equity  of  redemption  to 
the  plaintiff'.  On  the  18th  of  July,  1808,  W.  S.  assigned 
the  legal  estate  in  premises  to  the  plaintiff.  The  defendant 
continued  in  possession  till  the  Michaelmas  following,  and 
had  paid  no  rent  for  the  last  two  yoars.  It  was  contended, 
that  although  a  person  having  the  equitable  estate  only,  per- 
haps could  not  maintain  use  and  occupation  without  privity 
of  contract,  yet  the  plaintiff  being  now  clothed  with  the  le- 
gal estate,  his  title  would  have  reference  to  the  time  when 
the  equity  of  redemption  was  assigned  to  him,  so  as  to  entitle 
him  to  two  years'  rent  But  Lord  Ellenborough  clearly  held, 
that  he  could  only  recover  rent  for  the  period  between  the 
18th  of  July  and  Michaelmas-day,  1808.  His  lordship  like- 
wise ruled  in  the  same  cause,  that  the  defendant,  who  just 
before  he  quitted  had  been  distrained  upon  by  the  ground 
landlord  for  several  years*  ground  rent,  amounting  to  a  much 
larger  sum  than  was  due  to  the  plaintiff,  could  only  set  off  a 
part  of  this  snm  proportioned  to  the  period  during  which  the 
plaintiff  had  the  legal  estate ;  and  that  the  fact  of  the  plaintiff 
having  brought  an  ejectment  for  the  same  premises,  laying  a 
demise  on  the  18th  July,  1808,  was  no  bar  to  the  present 
action,  but  was  only  matterof  special  application  to  the  court. 

In  an  action  against  the  assignees  of  B.^  a  bankrupt,  the 
declaration  stated,  that  the  defendants  on  such  a  day  were  in- 
debted to  the  plaintitf  in  — /.  for  the  use  and  occupation  of 
two  houses,  &c.  before  that  time  occupied  as  tceii  by  the 
bankrupt^  whose  estate  therein  the  defendants  afterwards  had, 
as  by  the  defendants,  at  their  special  instance  and  request,  for 
one  year  tnen  elapsed,  and  as  tenants  thereof  respectively, 
to  tne  platntitf,  and  by  his  permission.  The  second  count 
was  upon  a  quantum  meruit,  to  the  same  efl'ect  as  the  in- 
debitatus assumpsit.  The  facts  of  the  case  were,  that  after 
B.  had  occupied  the  premises  during  part  of  the  year,  under 
an  agreement  to  pay  — /.  a-year  for  them,  he  became  a  bank- 

o  Bakerv.  Holtp^afrell,  iTaunt.  45.      q  Nash  r.  Tallock  and   others,  ai^ 
p  Cobb  V.  Carpenter^  s  Camp.  N.  P.         signeei   of  Lediard,   a  baakropt, 
C.  13.  0.  9  H.Bl.  9)9. 
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nipt;  whereupon  the  defeudants^  his  assignees,  entered  inta 
possession  and  continued  in  tlie  possession  for  the  remainder 
of  the  year.  A  proportion  of  the  annual  rent  for  that  part 
of  the  y.ear  during  which  the  defendants  were  in  possession, 
was  paid  into  courts  It  washolden,  that  if  the  plaintiff 
could  recover  at  all  in  this  form  of  action  against  one  person 
for  the  use  and  occupation  of  another,  (as  to  which  the  court 
would  not  give  any  opinion,)  it  raust  be  on  the  ground. of. 
•  that  occupation  having  been  permitted  at  th^  defendant*s  re- 
quest, ana  that  request  must  be  proved;  tltat  the  words  "  at 
the  special  instance  and  request  of  the  defendants,"  were  in 
this  case  words  of  substance  and  operative,  connecting  the. 
occupation  of  the  defendants,  for  which,  they,  were  bound  to 
inake.a  satisfaction,  with  the  occupation  of  B.,  a  stranger,  for 
whose  occupation,  primd  facie  at  least,  the  defendants  w&^ 
not  liable ;  tliat  in  point  of  fact  it  was  not  at  the  request  of 
the  defendants  that  B.  had  been  permitted  to  occupy;  the 
defendants  had  no  relation  to  B.,  but  as  his  assignees,  and  that 
relation  did  not  commence  until  the  close  of  B.'s  occupation; 
that  relation,  therefore,  alone  could  not  have  the  effect  of 
making  them  personally  liable,  to  answer  for  his  occupatioja 
before  his  bankruptcy,  The  averment,  that. he  had  been  per- 
mitted to  occupy  "  at  the  request"  of  the  defendants,  was 
therefore  substance,  and  not  mere  form,  and  as  the  plaintiff 
had  failed  in  the  proof  of  it,  he  wai?  not  entitled  tp  recpyer. 
from  the  defendants  the  rent  due  for  B.'s  occupation.* 

The  defendant  contracted  to  purchase  oi  the-  plaintiffs  a 
lease  of  a  ho^se^  and  on  paym^eint  of  the  purchase  money, 
was  permitted  tp^take  possession.    A.few  months ^fterwards^ 
the  plaintiff  not  having  made  out  a  good  title,  defendant  d&- 
-   clared  his  intention  to  rescind  the  contract;  he  accordingly, 
quitted  possession  of  the  house,  axid  brought  an  action  for. 
money  had  and  received  against  the  platntiif^  and  recovered  i 
the  whole  of  the  purchase  money  and  tlie  expenses  of  invest « 
tigating  the  title.    The  plaintiff  then  broueht  an  action  for 
use  and  occupation  against  the  defendant ;  but  it  was  holden^ 
that  it  would  not  lie ;  Mansfield,  C.  J.  observing,  that  a  con- 
tract  could  not  arise  by  implication  of  law  upder  circum-* 
stances,  the  occurrence  of  which  neither  of  the  parties  ever 
had  in  their  contemplation,  that  if  no  money  hati  been  paid, 
perhaps  it  might  be  a  different  question ;   but  if  a  person' 
paid  his  money,  and  wa^  so  unwise,  as  to  take  possession 
without  a  title,  justice  required  that  the  one  party  should, 
take  back  his  money,  and  the  other  his  house. 

r  Kirtland  ▼.  Ppnntctt,  9  TrudI  f45.    But  see  Hevu  r.  TQmliiw,.  Pe«k«'t 

N.  I».  C.  19«« 
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An  action  for  use  and  occupation  may  be  maintained 
gainst  a  tenant  from  year  to  year  upon  an  agreement  by  bim 
to  pay  rent  during  the  tenancy,  notwithstanding  his  bank* 
ruptcy,  and  the  occupation  of  his  assignees  during  part  of  the 
time  for  which  the  rent  accrued  (2). 

I^eclaration, — In  consideration  that  the  defendants '»  on 
the  26'th  November,  1801,  had  become  and  were  tenants  of 
a  messuage  under  a  yearly  rent  of  — L^  the  defendants  pro- 
mised to  pay  the  same  during  the  continuance  of  the  tenancy, 
with  an  averment  that  the  defendants  continued  tenants  from 
the  time  of  making  the  promise  hitherto,  that  the  defendants 
did  not,  during  the  continuance  of  the  tenancy,  pay  the  rent; 
that  on  the  29th  September,  1803,  half  a  year's  rent  was  in 
arrpr. — 2d.  Count  Indebitatus  assumpsit  for  use  and  occu« 
pation. — 3d.  Count.  Quantum  meruit. — Plea,  That  the  de- 
fendants were  traders,  and  committed  an  act  of  bankruptcy 
on  the  2d  of  April,  1803 ;  that  a  commission  issued  on  the 
5th  of  May  following;  that  an  assignment  was  executed  on 
the  21st  May  of  the  interest  of  the  defendants  in  the  mes- 
suage to  A.  and  B.,  who  became  and  were  on  the  last-men- 
tioned day,  and  thence  until  the  rent  became  due,  continued^ 
to  be  possessed  of  and  occupied  the  messuage ;  on  special, 
demurrer  it  was  holden,  that  as  it  had  been  detennined  in^ 
Auriol  V.  Mills*,  that  a  bankrupt  lessee,  tliough  out  of  pos-  } 
session,  was  still  liable  upon  his  c^J^^itaili  to  pay ;  so  here  the 
defendants  were  liable  on  their  agreement  to  jMiy  the  rent";  that 
there  was  not  any  distinction  in  this  respect,  between  an    . 
^reement  and  a  covenant,  which  is  an  agreement  under  seal,    i 
except  as  to  the  form  of  the  remedy  upon  it ;  that  the  case 
of  Auriol  V.  Mills,  to  which  this  was  perfectly  analogous,  did 
not  turn  on  any  particular  effect  of  a  covenant  under  seal,  ;  \ 
but  on  its  being  tne  personal  agreement  of  the  parties ;  and  '.  \ 
although  it  was  objected,  that  if  the  action  was  holden  to  lie,   I 
the  consequence  would  be,  that  there  must  be  an  appoition-  I 
ment  of  the  rent,  yet  the  court  observed,  that  the  landlord 
had  nothing  to  do  in  this  case  with  the  question  of  apportion- 

8  Boot  ▼.  Wilson,  s  Eftst,  311.  u  But  see  stat.  49  Geo.  3.  c.  isi.  s.  19. 

t  4  T.  R.  94.  ante,  p.  936. 


•  < 


(i)  But  debt  does  not  lie  against  a  bankrupt  on  the  reddendnm 
of  a  lease,  for  rent  accruing  after  the  commissioners*  assignment ; 
lessor^s  assent  to  such  assignment  being  virtually  inc  luded  in 
the  act  of  parliament  authorising  the  assignment  of  the  bankrupt's 
estate.    Wadham  v.  Marlowe,  Mich.  25  G.  3.  B.  K.  8  £ast^  314.  d. 
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ment  of  the  rent ;  for  he  proceeds  against  the  parties  with 
whom  he* made  the  agreement^  which  has  been  broken;  the 
court,  therefore,  said  nothing  of  his  right  to  recover  against 
the  assignees. 

Bringing  an  ejectment  will  not  be  a  bar  to  an  action  for 
use  and  occupation  for  rent  due  before  the  day  of  the  demise 
laid  in  the  declaration  in  ejectment*;  but  rent  due  subse- 
quent to  that  day  cannot  be  recovered  in  an  action  for  use 
and  occupation^ 

The  defendant,  in  this  action,  will  not  be  allowed  to  im- 
peach the  title  of  the  plaintiff,  by  whose  permission  he 
entered  upon  and  occupied  the  tenement  demised.  Hence 
a  plea  of  nil  habuit  in  tenementis^  cannot  be  pleaded*,  and 
this  rule  holds  evSn  where  the  declaration  aoes  not  state 
the  tenement  demised  to  belong  to  the  plaintiff,  provided 
it  is  stated,  that  defendant  occupied  by  permission  of  the 
plaintiff  ^  Upon  the  same  principle  it  has  been  holden, 
that  nil  habuit  in  tenementis  cannot  be  given  in  evidence  in 
this  Action. 

In  an  action  for  use  and  occupation  of  glebe  lands^  it  ap- 
peared, that  the  former  incumbent  had  let  the  lands  in  ques- 

X  Birch  ▼.  Wright,  i  T.  R.  37S.  a  Richards  ▼.  Holdltch,  H.  13  G.  8. 

y  Per  Bullcr,  J.  8.  C  l  T.  R.  388.  cited  ia  Lewis  ▼.  Wallis,  Say  R.  13. 

2  Richards  ▼.  Holditcli,   (s;   H.   13         1  Wils.  314.  S.C. 

Geo.  9.  cited  in  Lewis  v.  Wallis,    b  Cooke,  Clerk  ▼.  Loxley^  5  T.  R.  4. 

Say.  R.  13.  rpcoflfuised  in  Brooksby  r.  Watts, 

1  Ma»b.  33.    6  Taunt.  333.  S.  C. 


l^ 


-,  I 
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(3)  The  case  of  Richards  v.  Holdltch  was  this : — Error  to  re- 
Terse  a  judgement  in  action  on  the  case  upon  several  promises,  iu 
Stepney  Court,  because  the  plaintiff  declared,  that  in  cons^idcra- 
tion  he  permitted  the  defendant  to  enjoj  several  houses,  withou^ 
shewing  what  title  be  had.     Yelv.  227»  8.  Glasse's  case,  and  3  Lev. 
J93.  Aylet  v.  Williams  were  cited.     £  contra  it  w^s  said,  that  per- 
mission to  enjoy  witiiout  shewing  any  title,  was  a  sufficient  consi* 
deration.     1  Leou.  43.  Cro.  Jac.  596.  1  Lev.  304.  3  Lev.  150*    An 
objection  was  made  to  the  plea,  that  this  action  being  founded  oi^ 
a  collateral  promise,  nod  not  on  a  contract  for  the  rent,  nil  habuit 
tn  tenementis,  as  was  pleaded  in  this  case,  was  not  a  good  plea,  and 
of  that  opinion  was  the  whole  court ;  for  if  any  one  enjoys  a  benefit 
at  his  request,  and  by  ptsrmission  of  another,  that  is  a  sufficient 
consideration  for  an  assumpsit.     N.  Chappie  cited  a  case  as  ruled 
by  Loid  Hard wi eke,  yvliere  A.,. without  title,  gave  possession  of  A 
house  to  B, ;  C.  the  owner,  brought  assumpsit  for  the  use  and  ei^ 
joyment;  but  because  B.  did  not  receive  his  possession  from  C. 
nor  anywise  occupied  under  him.  Lord  Hardwicke  hel4  the  actioa 
not  maintainable  by  him. 
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tion  lo  the  defendant,  who  had  continued  tenant  to  the  pre- 
sent mcnmbenty  the  plaintiif,  and  had  paid  him  half  d  year*s 
rent  for  the  same.  This  action  benig  brought  for  some  arrears 
of  rent,  the  defendant  oflfered  to  give  evidence  of  the  plain- 
tiff's  having  been  simoniacally  presented,  of  which,  as  it  was 
stated,  the  defendant  was  ignorant,  when  he  paid  the  former 
rent;  but  Lord  Kenyon,  C.  J,  refused  to  receive  this  evi- 
dence, being  of  opinion  that  the  case  fell  within  the  common 
rule,  that  a  tenant  should  not  be  permitted  to  impeach  the 
title  of  his  landlord  in  an  action  for  use  and  occupation. 
There  was  a  venlict  accordingly  for  the  plaintiff.  The  court 
of  B.  R.,  on  motion  for  a  new  trial,  concurred  in  opinion  with 
the  C.  J. 

Neither  will  a  defendant^,  who  has  obtained  possession 
under  the  plaintiff,  be  permitted  to  shew  that  the  plaintiff's 
title  has  expired,  unless  he  solemnly  renounced  the  plaintifl^'s 
title  at  the  time,  and  commenced  a  fresh  holding  under  ano- 
ther person.  Proof  of  payment  of  rent  to  a  third  person 
claiming  title  is  not  sufficient,  without  a  formal  renunciation 
of  the  plaintiff's  title.  The  judge  will  not  permit  the  amount 
of  the  property-tax  to  be  deducted  at  Nisi  Prius  from  the 
tent  dtre^ 

Where  premises  are  let /it  an  entire  rent,  an  eviction  from 
part,  if  the  tenant  thereupon  gives  up  possession  of  the  resi- 
due, is  a  complete  defence  to  this  action  % 

A.  lets  iahds  to  B.,  who  underlets  to  C.  and  others ;  during 
these  tenanties,  A.  gives  notice  to  C,  and  the  other  under- 
tenants to  quit,  and  C.  does  quit,  and  the  lands  before  occu- 
pied by  him  remain  unoccupied  for  a  year,  and  are  then 
again  let  by  B. ;  A.  cannot  recover  against  B.  for  the  use  and 
occupation  of  this  land  for  the  year.  And  semble,  under 
the^e  circumstances,  an  eviction  might  be  pleaded  to  the 
Whole  demand  ^ 

In  an  action  for  use  and  occupation^;  if  it  appear  that  tb^ 
premises  were  let  to  the  defendant  for  the  purposes  of  pro^ 
titution,  the  action  cantiot  be  sustained,  the  contract  being 
€<yntra  htynos  mores. 

Assumpsit  for  use  and  occupation^ ;  on  examination  of  a 
witness  who  proved  the  occupation  by  defendant,  it  appeared 
jthat  there  had  been  an  agreement  in  writing,  but  not 

c  Ballav.  Wcttwood,9CatDp.N.P.C.    f  ^rn  T.  Pbelps,  i  Sink.  N.  P.O. 

d  Pocock V.Eustace, 8 Camp. N. P.O.  ff^  Girarday.  ▼.   Ricfaardton,    i    £ap. 

]di.    Etienborough,  C.  J.  N.P.  0.  la. 

^  Sinith  V.  lUleifb,  a  Camp.  N.  P.  C.  b  ^re«rer  t.  Pabner,  a  Eap.  N.  P.  6. 

&U*  813.                 .     * 
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stamped.  It  was  contended  by  plaintiflf*s  counsel,  that  the 
agreement,  not  having  been  stamped^  was  not  binding  on  the 
parties,  and  that  therefore  the  piaintiflf  might  wave  this,  and 
go  into  evidence  generally  for  use  and  occupation.  It  was  in- 
sisted for  defendant,  that  it  appeared  that  defendant  held  under 
a  written  contract,  and  therefore  the  plaintiff  was  bound  to  give 
it  in  evidence.  Eldon^  C.  J.  was  of  this  opinion,  observing,  that 
this  being  a  specific  contract  between  plaintiff  and  defendant, 
the  plaintiff  is  bound  to  sliew  what  that  contlact  was ;  it 
may  contain  clauses  which  may  prevent  plaintiff  from  reco- 
vering ;  others  for  the  benefit  of  defendant,  which  he  had  a 
right  to  have  produced ;  but  the  contract  not  being  stamped, 
it  could  not  be  given  in  evidence  (4),  therefore  the  plaintiff 
must  be  nonsuited. 

An  action  for  use  and  occupation^  b  maintainable  without 
attornment  upon  the  stat  4  and  5  Ann.  c.  16.  s.  9,  and  10. 
by  the  trustees  of  one  whose  title  the  tenant  (defendant)  had 
notice  of  before  he  paid  over  his  rent  to  his  original  landlord ; 
although  the  tenant  had  no  notice  of  the  legal  title  being  in 
the  plaintiffs  on  the  record. 

i  Lumley  ▼.  Hodpon,  16  Eait,  gg. 


(4)  tl,  v.  the  Inhabitants  of  St.  Paurs,  Bedford,  6  T.  R.  452, 
S.  P. 
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L  Inirodiiction — Of  Legal  Wagers — Form  of  Action. 
II.  Of  Illegal  Wagers. 


I.  Introduction— 'Of  Legal  Wagers — Form  of 

Action. 

Introduction. — It  has  frequently  heen  lamented,  that  idle 
and  impertinent  wagers  between  persons  not  interested  in 
the  subject  or  event  were  ever  considered  as  valid  contracts. 
Grave  and  learned  judges  have  thought  that  it  would  have 
been  more  beneficial  for  the  public,  if  it  had  been  orioinally 
determined,  that  an  action  would  not  lie  for  the  enforcing 
the  payment  of  any  wager.  Actions,  however,  on  wagers 
relatmg  to  a  variety  of  subjects,  having  been  entertained  un- 
der certain  restrictions,  and  the  legislature  not  having  as  yet 
interposed  to  prohibit  them  entirely,  it  may  be  proper  to 
state  in  what  cases  an  action  will  lie  for  enforcing  the  pay- 
ment of  a  wager,  and  in  what  such  action  cannot  be  main- 
tained. 

Of  Legal  Washers, — ^In  Andrews  v.  Heme*,  where  a  wager 
was  laid,  'that  Charles  Stuart  would  be  king  of  England 
within  twelve  months  next  following,  he  then  being  in  exile, 
it  was  holden  good.  (1)     So  in  the  Earl  of  March  v.  Pigot  •*, 

a  1  Lev.  3.1.  a  case  not  to  be  cited,  being  of  very 

b  5  Burr.  2803.     But  see  the  observa-  doubtful  aatbority.     See  also  Bland 

tiou  of  Htath,  J.  on  tb'iH  case,  in  3  v,  CoIleU,  4  Caiup.  157. 

Camp.  N.  P.  C.  172-  viz.  that  it  was 


(I)  But  as  it  was  justly  observed,  by  Lord  EUeuborough,  C.  J.,  in 
Gilbert  v.  Sykes,  1()  East,  150.  the  illegality  of  this  wager,  on  the 
ground  of  its  being  aj^ainst  public  policy,  docs  not  appear  to  have 
been  brought  under  the  consideration  of  the  court.  In  Gilbert 
T.  Sykes,  the  defendant,  in  the  year  1802,  in  consideration  of 
que  hundred  guineas^  agreed  to  pay  the  plaintiff  a  guinea  a  day 
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where  two  heirs  apparent  betted  on  the  lives  of  their  respec-^ 
tive  fathers,  no  objection  was  made  to  the  subject  of  the 
wager;  and  it  was  further  holden,  that  the  circumstance  of 
one  of  the  fathers  being  dead  at  the  time  when  the  wager  was 
made^  but  of  which  circumstance  the  parties  were  ignorant^ 
did  not  aifect  the  validity  of  th§  wager*  In  Murray  v.  Kelly, 
B..  R.  M.  26  Geo.  3*  on  a  rule  to  shew  cause  why  the  de- 
fendant should  not  be  dischaiged  on  filing  common  bail,  on 
the  ground  that  the  action  was  on  a  wager,  whether  A.  kept 
a  military  academy  at  such  a  place, pr  not;  Lord  Mansfield 
said,  that  as  it  was  merely  a  wager  on  a  private  event,  he  saw 
no  reason  why  it  should  not  be  considered  as  a  legal  debt; 
end  the  rule  was  discharged.  In  Jones  v.  Randall,  Cowp.  37* 
a  wager,  on  the  event  of  an  appeal  to  the  House  of  Lords 
from  the  Court  of  Chancery,  was  holden  good,  the  wager 
having  been  made  between  parties  who  could  not  in  any 
degree  bias  the  judgment  of  the  house,  and  there  not  being 
anv  fraud  or  colour  in  the  case.  So  in  Good  v.  £lliott% 
3"  r.  R.  4)93.  where  the  subject  of  the  wager  was,  whether 
one  S.  T.  had  or  had  not,  before  a  certain  day,  bought  a 
waggon,  lately  belonging  to  D.  C,  it  was  holden  good,  per 
three  justices ;  but  BuUer,  J.  was  of  a  diiferent  opinion,  1st, 
on  the  ground  that  two  persons  shall  tiot  be  permitted,  by 
means  of  a  voluntary  wager,  to  try  any  question  upon  the 
right  or  interest  of  a  third  person ;  and,  2dly,  that  all  wagers^ 
whether  in  the  shape  of  a  policy  or  not,  between  parties  not 
having  any  interest,  were  prohibited  by  stat  14  Geo.  3.  c.  48. 
So  in  Hussey  v.  Crickitt%  a  wager  of  a  rump  and  dozen, 

€  Trio.  T.  30  G.  3.  B.  E.  d  C.  B.  E-  T.  $3  G.  3. 3  Camp.  N.P.C. 

]6S. 


during  the  life  of  Booaparte.  The  defendant  paid  the  guinea  a  day 
for  some  years ;  but  theu  de&isted.  The  action  was  brougnt  to  recover 
tlie  arrears.  The  jury  having  found  a  verdict  for  defendant;  on 
motion  for  a  new  trial,  it  was  contended,  in  support  of  the  verdict, 
that  the  wager  was  illegal,  inasmuch  as  it  had  a  tendency  to  create 
an  interest  in  the  plaintiff  in  the  life  of  a  foreign  enemy,  and  which, 
in  the  case  of  invasion,  might  induce  him  to  act  contrary  to  his  aUe« 
giance.  The  court,  being  of  opinion  that  the  justice  of  tlie  cast) 
bad  been  satisfied,  refused  to  disturb  the  verdict;  and  Lord  Ell  en - 
borough,  C.  J.  expressed  a  strong  opinion  ag^ainst  the  legality  of  the 
wager,  as  well  on  the  ground  before-mentioned,  as  also  on  the 
ground,  that  the  party  Buffering  under  such  a  contract,  miglit  Be  in<* 
^uced  to  compass  and  encourage  the  horrid  practice  of  assaseii nation ^ 
in  order  to  get  rid  of  a  life  so  burthensome  te  hiWf 
rou  lU  T  T 
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s¥hether  the  defendant  was^  <rfder  than  the  plaintiff,  wav 
holden  to  be  legal. 

With  respect  to  the  form  of  declaring  on  a  wager,  it  may 
be  observed,  that  before  the  time  of  Hoit,  C,  J.  it  was  a  quefr» 
tion,  whether  a  general  indebitatus  assumpsit  would  not  lie 
for  a  wager ;  it  was,  however,  finally  agreed,  that  it  would 
not^ ;  but  although  an  action  does  not  lie  in  that  particular 
form,  yet  a  special  assumpsit  on  the  wager  itself,  laid  by  way 
of  mut!tiai  promises,  may  be  maintained. 


II.  Of  Illegal  Wagers. 

1.  Waoers  are  illegal  which  are  specially  prohibited  by 
positive  statute. 

A  policy  of  insurance  is,  in  the  nature  of  it,  a  contract  of 
indemnity,  and  of  great  benefit  to  trade.  But  the  use  of 
it  was  perverted  by  its  being  turned  into  a  wager.  To  re* 
medy  tliis  evil,  the  stat  19  Geo.  2.  c.  37.  was  made,  which, 
after  enumerating  in  the  preamble  the  various  frauds  and 
pernicious  practices  introduced  by  the  perversion  of  this 
species  of  contract,  and,  among  bthers,  that  of  gaming  or 
wagering,  under  pretence  of  insuring  vessels,  &c.  proceeds 
under  general  words  to  prohibit  all  contracts  of  assurance  by 
way  of  gaming  or  wagenng. 

An  agreement,  in  writing,  was  made^  that  plaintiff  should 
pay  the  defendant  20/.  at  the  next  port  a  ship  should  reach ; 
m  consideration  whereof,  the  defendant  undertook  that  tlie 
ship  should  save  her  passage  to  China  that  season,  and  if  she 
did  not,  then  he  would  pay  the  plaintiff  1000/.  at  the  end  of 
one  month  after  she  arrived  in  the  Thames.  It  was  holden, 
that  this  agreement  being  made  without  reference  to  any 
property  on  board,  although  it  appeared  that  the  plaintiff 
nad  some  little  interest  in  the  cargo,  was  a  wagering  policy 
within  the  meaning  of  the  preceding  statute. 

A  similar  provision  has  been  made  with  respect  to  insur* 
ances  on  lives,  in  consequence  of  a  mischievous  kind  of 
gaming,   which    had   been   introduced  by  such  insurances, 

e  JackHon  r.  Cole(|^raire,on  error,  Excb.    f  Kent  r.  Bird,  Cowp.  5S9- 
Ch.  H.'6W.  3.  CTiTih.  338.  BoTCf 
r.  CHitlewaD,  i  l.d.  Raym.  69. 
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wherein  the  assured  had  no  interest.  To  remedy  this  evil 
it  was  enacted  by  stat.  14  Geo.  3.  c.  48.  s.  1.  "  That  insur* 
ances  made  on  the  life  of  any  person,  or  any  other  event, 
wherein  the  person  for  whose  use  such  policy  shall  be  made, 
shall  have  no  interest,  or  by  way  of  gaming  or  wagering, 
shall  be  void."  The  second  section  directs,  that  iu  all  poli- 
cies on  lives  or  other  events,  the  names  of  tlie  persons  inter- 
ested shall  be  inserted. 

A  wager  in  the  form  of  a  policy,  between  two  uninterested 
persons  upon  the  sex  of  a  third*,  is  within  the  meaning  of 
the  preceding  statute,  and,  consequently,  illegal.  In  Good 
v.  Elliott,  3  T.  R.  ()93.  Kenyon,  C.  J.  Grose  and  Ashhurst, 
Js.  were  of  opinion,  that  the  preceding  statute  was  con- 
fined to  policies  of  insurance,  and  that  from  the  words  used 
in  the  second  clause,  it  was  apparent,  that  the  legislature  had 
written  instruments  only  in  contemplation.  But  the  con- 
struction which  was  put  by  BuUer,  J.  on  this  statute  was, 
that  it  had  nothing  to  do  with  what,  in  true  sense  and  mean^ 
ing  of  the  word,  is  a  policy,  that  is,  a  mercantile  policy  made 
on  Interest,  but  that  it  prohibited  all  wagers  made  on  any 
event  in  which  the  parties  had  not  any  interest 

By  stat.  16  Car.  2.  c.  7.  s.  2.  "  The  winner  of  any  money, 
or  other  valuable  thing,  by  deceit^  in  playing  at  cards,  dice, 
tables,  tennis,  bowls,  kittles,  shovel-board,  or  in  cock-fight- 
ings, horse-races,  dog-matches,  foot-races,  or  other  games; 
or  by  bearing  a  part  in  tte  stakes,  or  by  betting  on  the  sides 
of  suc1i  as  play,  ride,  or  run,  shall  forfeit  treble  the  value.** 
By  the  third  section  all  securities,  and  promises  given  or 
made,  for  the  payment  of  sums  exceeding  100/.,  which  have 
.been  lost  at  one  time,  by  playing  at  any  one  of  the  said  games, 
or  by  betting  on  the  players,  are  declared  void,  and  the  win- 
ner shall  forfeit  treble  the  value  of  the  money  or  other  thing 
won,  above  100/. 

The  construction  which  has  been  put  on  this  section,  may 
be  gathered  from  the  following  case; 

In  debt  for  100/.  the  plaintiff  declared  upon  articles^  of 
agreement,  purporting  that  the  plaintiff  and  defendant  should 
run  a  horse  for  iOOl.,  and  if  the  defendant  lost,  that  he  should 
pay  the  100/.,  &c.  The  defendant  pleaded  the  third  section 
of  stat  16  Car.  2.  Holt,  for  the  plaintiff,  insisted,  that  the 
statute  intended  to  avoid  securities  given  for  money  lost  at 
play  but  not  where  the  contract  was  precedent;  but  the  court 

If  Roebuck  and  aiMtber  v.  Hamerton,    h  Hedgchorrow  r.  Roseuden,  I  Vrntr. 
Cowp.737.  953. 
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were  of  a  different  opinion;  that  such  construction  would 
wholly  elude  the  statute,  and  let  men  loose  to  play  for  any 
great  sum,  provided  they  secured  it  beforehand,  and  added, 
that  this  statute  being  to  suppress  the  practice  of  excessive 
gaming^  should  be  construed  in  the  most  extensive  manner 
that  could  be  to  answer  that  end. 

A.  lost  at  play  to  the  plaintiff*,  and  gave  him  a  bill  for  the 
amount  of  the  sum  lost,  on  the  defendant,  who  accepted  the 
bill,  and  afterwards  refused  payment;  to  an  action  brought  on 
the  bill,  the  defendant  pleaded,  that  after  the  29th  day  of 
September,  1664*,  and  before  the  making  the  said  bill.  A, 
and  the  plaintiff  were  playing  together  at  hazard,  and  that 
A.  then,  at  one  time  and  meeting,  lost  to  the  plaintiff  above 
100/.  and  that  for  securing  the  payment  thereof,  A.  drew 
the  bill  in  question  on  the  defendant,  who  accepted  the  same, 
and  that  by  force  of  the  statute",  that  acceptance  was  void 
in  law.  On  demurrer  to  this  plea,  it  was  insisted,  in  support 
of  the  demurrer,  that  this  case  was  not  within  the  statute; 
because  the  nature  of  the  duty  was  altered,  and  a  new  con- 
tract created  by  the  acceptance,  which  was  the  ground  of  the 
action.  But  the  court'  overruled  the  objection ;  for  although 
this  was  a  kind  of  new  contract,  yet  all  was  founded  on  the 
\llegal  and  tortious  winning,  and  it  only  secured  the  payment 
of  that  money,  and,  therefore,  it  was  witliin  the  statute,  the 
plaintiff  being  privy  to  the  first  wrong.  Another  objection 
was  made**,  that  if  this  case  should  be  taken  to  be  within  the 
statute,  it  would  very  much  endanger  the  credit  of  English 
bills  of  exchange,  if  they  might  be  defeated  by  such  collateral 
matter;  for  it  would  be  injurious  to  the  public  trade  of 
England,  both  foreign  and  domestic.  To  this  it  was  an- 
swered by  the  court,  that  as  to  inconvenience  concerning 
trade,  there  could  not  be  any  in  this  particular  case,  because 
the  bill  had  gone  no  farther  than  to  the  first  hands,  viz.  to 
the  hands  of  the  plaintiif,  who  won  the  money,  and  so  no 
damage  could  accrue  to  any  person  but  to  him,  who  was 
certainly  a  person  within  the  statute. 

By  9  Ann,  c.  14.  s.  1.  **  All  notes,  bills,  bonds,  judgments, 
mortgages,  or  other  securities,  given  by  any  person  where 
the  whole  or  any  part  of  the  consideration  of  such  securities 
shall  be  for  money,  or  other  valuable  thing,  won  by  gaming, 
or  playing  at  cards,  dice,  tables,  tennis,  bowls,  or  other  game, 

i  Q  Lf^'.  n4.  1  The  day  from  which  the  ]6  Car.  g. 
k  lliissry  y.  Jacob,Salk.  344.     Carth.        c.7.  s.  ;l.  was  to  takeeflecL. 

3.~>6.  aud  see  the  pleadlDgii,  5  Mud.  ro  16  Car.  2.  c.  7.8.  3. 

17G.  n  Carlh.  a57. 
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or  by  betting  on  the  sides  of  such  as  game  at  any  of  the 
aforesaid  games,  or  for  repaying  any  money  knowingly  lent 
for  such  gammg  or  betting,  or  lent  at  the  time  and  place 
of  such  play,  to  any  person  that  shall  play  or  bet,  shall  be 
void." 

It  appears  from  the  casps  of  Goodburn  v.  Marley,  Str.  1159, 
Blaxton  v.  Pye,  2  Wils.  309.  and  Clayton  v.  Jennings,  2  Bl. 
R.  70(3.  that  wagers  on  horse-races  are  within  the  statutes 
16  Car.  2.  c.  7.  and  9  Ann.  c.  14.;  and,  consequently,  actions 
founded  on  such  wagers  cannot  be  supported.  In  the  case  of 
Blaxton  v.  Pye,  the  court  said,  that  though  horse-racing  was 
not  mentioned  in  the  statute  9  Ann.,  yet  it  was  within  the 
words  "  other  game"  (2).  So  in  Lynall  v.  Longbothom, 
2  Wils.  36.  the  court  of  C.  B.  were  of  opinion,  that  a  foot- 
race was  within  the  9  Ann.,  for  foot  race  was  mentioned  in 
the  10  Car.  to  which  the  9  Ann.  must  relate.  And  this 
opinion  was  recognised  and  adopted  by  the  court  in  Brown  v. 
Berkeley,  Cow  p.  28 1 . 

It  is  clear,  that  if  these  statutes  had  not  been  affected  by 
any  subsequent  provisions  of  the  legislature,  every  species  of 
wagers  at  horse  races  would  have  been  illegal;  but  now,  by 
Stat.  13  Geo.  2.  c.  19.  matches  (3)  for  50/.  (4)  and  upwards, 
are  legalized,  provided  they  are  run  at  certain  places,  and  the 
horses  carry  certain  weights;  and  by  the  stat.  18 Geo.  2.  c, 
34.  s.  11.  the  restrictions  as  to  running  at  particular  places, 
and  within  certain  weights,  are  taken  away  (5). 


(2)  In  Jeffreys  v.  Walter,  I  Wils.  220.  the  court  inclined  t6 
think,  that  cricket  was  a  game  within  the  meaning  of  the  stat.  9  Ann. 

(3)  In  Connor  v.  Quick,  cited  by  Aston,  J.  in  2  BL  R.  708.  the 
court  took  a  distinction  between  running  a  horse  for  50/.  which 
was  lawful,  and  betting  on  the  side  of  a  horse,  which  was  not  so ; 
but  if  neither  of  the  sums  betted  by  the  parties  amount  to  10/. 
such  bet  is  legal,  not  being  contrary  to  9  Ann.  c.  14.  M'Alkster 
V.  Hadeii,  2  Cump.  N.  P.  C.  438. 

(4)  It  was  agreed  between  plaintiiF  and  defendant,  that  each 
should  start  hin  mare,  and  that  if  either  should  refuse,  he  should 
forfeit  25/.  to  the  other,  but  the  plaintlfl*  was  to  pay  the  defendant 
5L  beforehand,  as  a  consideration  to  induce  him  to  make  the 
match.  The  defendant  afterwards  refusing  to  run  the  match,  the 
plaintiiF  brought  an  action  against  him  for  the  ^5/.  Perrot,  Ba. 
ron,  before  whom  the  cause  was  tried,  considered  this  as  a  match 
for  50/.  and  on  a  motion  in  arrest  of  judgment^  the  court  of  K.  B. 
were  of  the  same  opinion.  Bidmead  v.  Gale,  4  Burr.  2432.  1  Bl. 
R.  671.  S.  C. 

(5)  *'  There  seems  to  be  much  ground  for  arguing,  from  tht! 
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But  horse  races  for  a  less  sum  than  50/.  are  expressly  pn^  < 
hibited  by  the  second  section  of  13  Geo.  2.;  and,  conse^ 
quently,  wagers  on  such  horse  races  are  illegal •• 

These  statutes,  viz.  13  &  18  Geo.  2.,  are  confined  to  hand 
fide  horse  racing  only;  for  in  Ximenes  v.  Jaques,  6  T.  R.  4,09., 
where  the  plaintiff  obtained  a  verdict  on  i  wager  for  100 
guineas^  that  he  could  perform  a  certain  journey,  in  a  post 
chaise  and  pair,  within  a  given  time,  the  court  arrested  the 
judgment  (d). 

So  where  A.  betted  with  B.  "  500  guineas  and  a  dinner,** 
that  A.'s  horse  should  go  from  London  to  Sittingbourne' 
sooner  than  B.'s  two  horses  should  go  the  same  distance,  B.^s 
horses  to  be  placed  at  any  distance  from  each  other  that  B. 
should  think  proper;  the  wager  having  been  won  by  B.  and 
an  action  brought  to  recover  the  amount  of  the  wager,  and 
verdict  for  plaintiff,  the  court  arrested  the  judgment,  on  the 
ground  that  tlie  subject  of  the  wager  was  not  that  species  of 
horse  race  or  match  which  was  legalized  by  stat,  13  & 
18  Geo.  2. 

2.  An  action  cannot  be  maintained  upon  such  wagers  as 
in  the  event  may  have  an  influence  on  the  public  policy  of 
the  kingdom. 

On  this  principle  it  was  holden^i,  that  a  wager  between 
two  electors,  on  the  event  of  the  election  of  members  to 
serve  in  parliament,  was  void;  because  it  raised  an  improper 
bias  in  the  minds  of  the  parties  to  vote  for  one  or  other  of 

•^' Johnson  r.  Bunn,  4  T.  R.  i.  q  Xllcn  ▼.  Henrn,  i  T.  R.  56. 

p  Whaley  V.  Figot,  9  Bot.  k.  Pul.  51. 


nature  of  1 6  Car.  2.  and  9  Ann.,  that  these  statutes  ought  to  be 
construed  strictly,  in  order  to  enforce  the  principle  on  which  thej 
are  founded,  vi2.  to  prohibit  all  horse  racing,  and  that  the  13  & 
18  Geo.  2.  are  from  their  nature  to  be  so  construed  as  to  encourage 
the  breed  of  horses,  and  to  permit  that  species  of  horse  racing  only 
called  runtiirig  on  the  turf.  It  is  to  be  observed,  that  stat.13  Geo. 
4.  speaks  of  enterinj^,  phicing,  starting,  &c.  and  that  the  expres- 
sion, "  any  place  or  places  whatsoever,"  used  in  18  G.  9.  can  hardly 
mean  **  all  England."  Per  Lord  Eldon,  C.  J.  in  Whaley  ▼.  Pajot, 
9  Bos.  &  Pul.  is  4. 

(6)  The  reason  of  this  decision  is  not  stated  in  the  report  of  the 
case;  but  in  Whaley  v.  Pajot,  2  Bos.  &  Pul.  54.  Lord  Eldon,  C.J* 
said  **  upon  inquiry  of  the  judges  of  the  court  of  King's  Bench,  we 
find,  that  the  judgment  of  the  court  inXimeues  v.  Jaques  proceeded 
•n  an  opinion,  that  the  stat.  13  &  18  Geo.  %,  related  to  fcmi  fid9 
korse  racing  only. '^ 
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the  candidates,  \n^hlch  bias  w<)uld  be  subversive  of  the  free- 
dom of  elections,  and  detrimental  to  the  constitution. 

Every  contract  in  restraint  of  marriage  is  illegal,  as  being 
against  the  sound  policy  of  the  law.  Hence  a  wager,  that 
the  plaintiff  would  not  marry  within  six  years,  was  holden 
to  be  void';  for  although  the  restraint  was  partial,  yet  the 
immediate  tendency  of  such  contract,  as  far  as  it  went,  was 
to  discourage  marriage,  and  no  circumstances  appeared  to 
shew  that,  the  restraint,  in  the  particular  instance,  was  pru- 
dent and  proper. 

Any  wager  which  leads  to  a  public  inquiry  into  the  mode 
TDf  playing  an  illegal  game",  e.  g.  hazard,  by  which  the  bye- 
fitanders  may  acquire  a  knowledge  of  it,  is  contrary  to  good 
hiorals  and  the  policy  of  the  law,  and,  therefore,  not  a  ground 
pn  which  an  action  can  be  maintained. 

In  like  manner,  the  court  will  not  entertain  an  action  on 
a  wager  upon  an  abstract  question  of  law  or  judicial  prac- 
tice, not  arising  out  of  pre-existing  circumstances,  in  which 
the  parties  have  an  interest5.  And  in  a  late  case",  Gibbs, 
C.  J.  following  the  example  of  Ld.  Loughborough  and  Ld. 
Ellenboruugh,  in  the  foregoing  cases  of  Brown  v.  Leeson, 
and  Henkin  v.  Guerss,  refused  to  try  an  action  upon  a  wager, 
whether  an  unmarried  woman  had  had  a  child.  An  action 
cannot  be  maintained  upon  a  wager  on  a  cock-fight',  because 
it  is  a  barbarous  diversion,  which  ought  not  to  be  encouraged 
or  sanctioned  in  a  court  of  justice;  and  further,  because  it 
would  tend  to  the  degradation  of  the  court  to  entertain  such 
inquiries. 

3.  So  if  the  subject  of  the  wager  lead  to  improper  inqui- 
ries, which  respect  the  interest  and  general  importance  of 
the  country,  they  are  illegal,  as  being  contrary  to  sound  po- 
licy ;  as  wagers  on  the  amount  of  the  hop  duties^^,  or  the 
receipt  tax,  or  any  other  branch  of  the  public  revenue.  And 
this  rule  holds,  although  the  actual  discussion  may  be  ex- 
cluded by  the  special  circumstances  of  the  case:  as  where 
the  wager  being  on  the  amount  of  the  hop  duties,  the  de- 
fendant had  admitted  that  he  had  lost  his  wager*;  so  where 
defendant  had  given  a  promissory  note  for  the  amount  of  the 
wager*. 

4.  Where  the  discussion  of  the  subject  of  the  wager  will 

r  Hartley  r.  Rice,  lo  East,  23.  x  Squires r.  Wbtsken,  3  Camp.N.P.  C. 
ft  Browu  ▼.  Leenon,  3  H.  Bl.  43.  140   Ld.  Enenboroun:h,  C.  J. 

t  Heukin  v.  Guerss,  19  East,  947.  y  Atberfbid  v-  Beard,  3  T.  R.  61O. 

«i  Ditchbnro  v.  Goldsmitb,  4  Camp,  z  AtberfoldT.  Beard,  3 T.R. 610. 

152.  a  Shirley  ▼.  Saiikey,8  Bos.&  Put.  IS^ 
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he  attended  with  ii\juiy  to  a  third  person,  and  lead  to  inde* 
cent  evidence.  • 

On  this  principle^  a  wager  between  two  indifferent  per- 
sons On  the  sex  of  the  Chevalier  D*£on,  who  had  appeared 
to  the  world  as  a  man>  and  acted  in  that  character  in  a  variety 
of  capacities,  was  holden  illegal  (6). 

b  Dacotta  ▼.  Joocf y  Cowp.  729. 


(6)  The  Chevalier  D'Eon  was  for  many  years  asserted  and  im- 
plicitly believed  to  the  last  to  be  a  female*  of  which  sex  the  Che^ 
▼alier  latterly  wore  the  attire.  This  curious  question*  however> 
was  finally  set  at  rest  on  the  death  of  the  Chevalier  in  May  1810, 
when  the  body  was  dissected  in  the  presence  of  several  professional 
gentlemen,  and  it  was  certified,  by  an  eminent  8iii^;eoD,  that  iht 
pf^le  organs  were  in  evoy  resp^  perfectly  Ibrmed. 
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No  I. 

§  1.— Notice  of  Motion  to  put  off  a  Trial  for  the  Ahsenci 

of  a  Witness, 

A.  B.  plaiutiff. 
In  the  King*8  Bench*  and 

C.  D.  defendants 
Take  notice,  that  this  honourable  court  will  be  moved  on,  &:g« 
or  so  soon  after  as  counsel  can  ^>e  heard,  that  the  trial  of  this  cause 
may  be  put  off  until  next  — - — —  term,  on  account  of  the  absence 
of  a  material  witness  on  th#  part  of  the  defendant,  and  in  the  mean 
time  all  further  proceedings  be  stayed. 

Your's,  &c. 
G.  H.  defendant's  attorney* 
ToMr.E.F.  plaintiff's 
attorney. 

§  2. — Affidavit  in  Support  of  Motion  to  pnt  off  Trial  for 

the  Absence  of  a  Witness* 

A.  B.  plaintiff. 
In  the  King's  Bench  and 

C.  D.  defendant. 
C.  D.  of,  &c.  the  defemlant  in  this  cause,  makethoath  and  saith, 
that  issue  was  joined  in  this  cause  in  *  ■  term  last  past,  and  that 
notice  was  given  for  the  trial  thereof  at  the  ■  -  sitting  within  (or 
at  the  sittings  after]  the  said  term:  And  this  deponent  further 
saith,  that  E.  F.  late  of,  &c.  is  a  material  witness  for  him  this  de* 
ponent  in  the  said  cause,  as  he  is  advised  and  believes,  and  that 
he  cannot  safely  proceed  to  the  trial  thereof  without  the  testimony 
of  him  the  said  £.  P.  And  this  deponent  further  saith,  that  in  con-* 
sequence  of  the  notice  of  trial  so  given  as  afore^id,  he  this  deponent 
caused  inquiry  to  be  made,  &c.  (stating  the  nature  and  result  of 
the  inquiry  made  after  the  witness,  and  the  time  when  he  is  likely 
to  attend.) 

No.  II. 

Demurrer  to  Evidence  and  Joinder*. 

**  Afterwards  on  the  day,  and  at  the  place  within  contained,  be- 
fore Sir  G.  W.  Knight,  one  of  the  barons  of  our  lord  the  king,  of 

•   For  form  of  pica  puis  darrein  coutinaance^  see  ante,  p.  188. 
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his  Court  of  Exchequer  at  Westminster,  Sir  J.  B.  knight,  one  of 
the  justices  of  our  said  lord  the  kio^,  assigned  to  hold  pleas  in  the 
court  of  oar  said  lord  the  king,  before  the  king  himself,  and  others 
their  fellows,  justices  of  our  said  lord  the  king,  assigned  to  take  the 
assizes  in  and  for  the  city  of  W  ■  in  the  county  of  the  same  city, 
according  to  the  form  of  the  sttatnte,  frc.  come  as  well  the  within- 
named  A.  B.  esq.  as  the  wlthin-named  C.  D.  esq.  by  their  attornies 
within-named.  And  the  jurors  of  the  jury,  whereof  mention  is 
within  made;  that  is  to  say  R.  L.  &c.  being  called  likewise  come, 
and  being  chosen,  tried,  and  sworn  to  say  the  truth  of  the  premise 
ivithin  contained ;  as  to  the  first  issue  between  the  parties  within 
joined,  say,  that  the  said  CD.  is  guilty  of  the  trespass  witiiin  com<- 
pl&ined  of,  in  manner  and  form  as  the  said  A.  B.  hath  above  com- 
plained ;  and  they  assess  the  damages  of  the  said  A.  B.  by  reason 
thereof  to  sixpence.  And  as  to  the  issue  lastly  within  joined  be- 
tween the  said  parties,  the  said  C.  D.  shews  in  evidence  to  the 
jury  aforesaid,  to  prove  and  maintain  the  issue  lastly  within  joined 
on  his  part  by  one  witness,  That"  'so  state  the  evidence)  *•  And 
the  said  A.  B.  says,  that  the  aforesaid  matter  to  the  jurors  aforesaid, 
in  form  aforesaid  shewn  in  evidence  by  the  said  C  D.  is  not  suf^ 
iicient  in  law  to  maintain  the  said  issue  lastly  within  joined,  on  the 
part  of  the  said  C.  D.,  and  that  he,  the  said  A.  B.,  to  the  matter 
aforesaid,  in  form  aforesaid  shewn  in  evidence,  hath  no  necessity,  nor 
is  he  obliged  by  the  laws  of  the  laud  to  answer;  and  this  he  is  ready 
to  verif}^ :  Wherefore  for  want  of  sufficient  matter  ia  that  behalf 
>hewQ  in  evidenceto  the  jury  aforesaid,  the  said  A.  B.  prays  judg- 
meut,  and  that  the  jury  aforesaid  may  be  discharged  from  giving 
any  verdict  upon  the  said  issue;  and  that  his  damages  by  reason 
of  the  trest>ass  within  complained  of,  may  be  adjudged  to  him, 
&c."  **  And  the  said  C.  D.*,  for  that  he  hath  shewn  in  evidence  to 
the  jury  aforesaid,  sufficient  matter  to  maintain  the  issue  lastly 
'within  joined,  on  the  part  of  the  said  C*  D.  and  which  he  is  ready 
to  verify  ;  and  for  as  much  as  the  said  A.  B.  doth  not  deny,  nor  in 
any  manner  answer  the  said  matter,  prays  judgment ;  and  that  the 
said  A.  B.  may  be  barred  from  having  his  aforesaid  action  against 
liim,  and  that  the  jury  aforesaid  may  be  discharged  from  giving 
.their  verdict  upon  the  issue  lastly  joined,  &c.  Wherefore  let  the 
jury  aforesaid  be  discharged  by  the  court  here,  by  the  assent  of  the 
parties,  from  giving  any  verdict  thereupon." 

No.  III. 

Bill  of  Exception. 

* 

**  Be  it  remembered,  that  in  the  term  of  the  Holy  Trinity,  in  the 
—year  of  the  reign  of  our  sovereign  lord  George  the  dd,  now  king  of 
Great  Britain,  and  so  forth,  came  A.  B.  by  '  ■  his  attorney,  into 
the  court  of  our  said  lord  the  king  of  the  Bench  at  Westmmster, 
.and  impleaded  C.  D.  £,  F.  and  G.  H.  in  a  certain  plea  of  tresjMiss, 
on  which  the  said  A.  B.  declared  against  them 9  That" '(set  out  the 

•  Joinder. 
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declaration  and  other  pleadings,)  **  And  thereupon  the  iasne  wa^ 
Joined  between  the  said  A.  B.  and  the  said  C.  D.  £.  F.  and  G.  H. ; 
and  afterwards,  to  wit,  at  the  sittings  of  Nisi  Prius  held  at  the 
Gajldhali  of  the  city  of  London  aforesaid^  in  and  for  the  said  city^ 
before  the  right  honourable  E.  Ld.  E.  Chief  Justice  of  our  said  lord 
the  king  of  the  Bench  at  Wesl^ninster,  T.  S.  esq.  being  associated 
to  the  said  chief  justice,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided ;  on  >■■  ■  ■   the  ■  '     day  of  ■  » 

in  the  year  of  the  reign  of  our  said  lord  the  present  king,  the 
aforesaid   issue  so  joined  between  the  said   parties  as  aforesmd, 
came  to  be  tried  by  a  jury  of  the  city  of  London  aforesaid,  for  that 
purpose  duly  empannelled,  that  is  to  say,  I.  K.  and  L«  M*  &c« 
good  and  lawful  men  of  the  said  city  of  London ;  at  which  day 
came  there  as  well  the  said  A.  B.  as  also  the  said  C.  D.,  E.  F.y 
aud  G.  H.,  by  their  respective  attornies  aforesaid.     And  the  jurors 
of  the  jury  aforesaid  empannelled   to  try  the  said  issue  being 
called,  also  came,  ani  were  then  and  there  in  due  manner  chosen 
and  sworn  to  try  the  same  issue ;  and  upon  the  trial  of  that  isstie 
the  counsel  learned  in  the  law  for  the  said  A.  B.  to  maintain  and 
prove  the  said  issue;  on  his  part  gave  in  evidence.   That "  (So  set 
out  the  evidence  on  the  part  of  the  ])laintifF,  and  then  set  eat  the 
evidence  on  the  part  of  the  defendants,  and  then  proceed  as  foU 
lows)  **  Whereupon  the  said  counsel  for  the  said  defendants  did 
then  and  there  insist  before  the  chief  justice  aforesaid,  on  the  be- 
half of  the  defendants  above-named,  that  the  said  several  mat* 
ters  S4I  proiloced  and  given  in  evidence  on  the  part  of  the  said  de- 
fendants as  aforesaid,  were  sufficient,  and  ought  to  be  admitted  and 
allowed  as  decisive  evidence,  to  entitle  the  said  defendants  to  the 
bentf6t  of  the  statute  made  in  the  24th  year  of  the  reign  of  his  late 
majesty  King  George  the  second,  entitled,  an  act  for  rendering  ju»« 
tices  of  the  peace  more  safe  in  the  executions  of  their  office,  and  for 
indemnifying  constables  and  others,  acting  in  obedience  to  their 
warrants ;  and  that  therefore  the  said  A.  B.  ought  to  be  barred  of 
his  aforesaid  action,  aud  the  said  defendants  acquitted  thereof,  and 
thereupon  the  said  defendants,  by  their  counsel  aforesaid ^  did  then 
and  there  pray  of  the  said  justice  to  admit  and  allow  the  said  mat" 
ters  and  proof  so  produced  and  given  in  evidence  for  the  said  de- 
fendants aforesaid,  to  be  conclusive  evidence  to  entitle  the  said 
defendants  to  the  benefit  of  the  statute  aforesaid ,  and  to  bar  the 
said  A.  B.  of  his  action  aforesaid.     But  to  this,  the  counsel  learned 
in  the  law,  on  behalf  of  the  said  A.  B.,  did  then  and  there  insist 
before  the  chief  justice  aforesaid,  that  the  matters  and  evidence 
aforesaid,  so  produced  and  proved  on  the  part  of  the  said  defen- 
daiits  as  aforesaid,  were  not  sufficient,  nor  ought  to  be  admitted  or 
allowed  to  entitle  the  said  defendants  to  the  benefit  of  the  statute 
aforesaid ;  or  to  bar  the  said  A.  B.  of  bis  aforesaid  action,  aud  that 
neither  the  said  defendants,  or  any  of  them,  nor  the  said  Earl  of  H., 
were  or  was  within  the  words  or  meaning  of  the  statute  made  in  the 
seventh  year  of  the  reign  of  his  late  majesty  King  James  the  first, 
entitled,  an  act  for  ease   in  pleading  against  troublesome  and 
contentious  suits,  prosecuted   against  justices  of  peace,  mayorsi 
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constablcSB)  and  certain  other  his  majesty *8  officers,  for  the  lav^ful 
execution  of  their  office,  nor  of  the  statute  made  in  the  21st  year  of 
the  reign  of  the  same  late  king,  entitled,  an  act  to  enlarge  and  make 
perpetual  the  act  made  for  ease  in  pleading  against  troublesome 
and' contentious  suits  prosecuted  against  justices  of  the  peace, 
mayors,  constables,  and  certain  other  his  majesty's  officers,  for  the 
lawful  execution  of  their  office,  made  in  the  seventh  year  of  his  ma-* 
jesty*s  most  happy  reign;  nor  of  the  said  statute  made  in  the  24th 
year  of  the  reign  of  his  late  majesty  King  George  the  second ;  nor 
m  any  way  entitled  to  the  benefit  of  any  of  these  statutes :  And  the 
counsel  for  the  said  A.  B.  further  insisted,  that  the  seizure  and  iro<* 
prifonment  of  the  said  A*  B.  were  not  made  or  done  in  obedience  to 
the  said  warrant,  nor  have  the  said  defendants,  or  any  of  them  in 
that  behalf,  any  authority  thereby.  And  the  said  chief  justice  did 
then  and  there  declare  and  deliver  his  opinion  to  the  jury  afore* 
said;  that  the  said  several  matters  so  produc*ed  and  proved  on  the 
part  of  the  defendants  were  not  upon  the  whole  case  sufficient  to 
bar  the  said  A»  B.  of  his  aforesaid  action  against  them,  and  with 
that  direction  left  the  same  to  the  said  jur^  ;  and  the  jury  aforesaid 
then  and  there  gave  their  verdict  for  the  said  A.  B.,  and  3 00 1.  da« 
mages;  whereupon  the  said  counsel  for  the  said  defendants  did 
then  and  there  on  the  behalf  of  the  said  defendants,  except  to  the 
aforesaid  opinion  of  the  said  chief  justice,  and  insisted  on  the  said 
several  matters  and  proofs  as  an  absolute  bar  to  tlie  aforesaid  action, 
by  virtue  of  the  last  mentioned  stitute :  And  in  as  much  as  the  said 
several  matters  so  produced  and  given  in  evidence,  on  the  part  of 
the  said  defendants,  and  by  their  counsel  aforesaid  objected  and  in- 
sisted on  as  a  bar  to  the  action  aforesaid,  do  not  appear  by  tlie  record 
of  the  verdict  aforesaid,  the  said  counsel  for  the  aforesaid  defendants 
did  then  and  there  propose  their  aforesaid  exception  to  the  opinion 
of  the  said  chief  justice,  and  request  the  said  chief  justice  to  put 
his  seal  to  this  bill  of  exception,  containing  the  said  several  matters 
so  produced  and  given  in  evidence  on  the  part  of  the  said  defen« 
dants  as  aforesaid,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided;  and  thereupon  the  aforesaid  chief  jus« 
tice,  at  the  request  of  the  said  counsel  for  the  above-named  de- 
fendants, did  put  his  aeal  to  this  bill  of  exception,  pursuant  to  the 
aforesaid  statute  in  such  case  made  and  provided,  on  the  day 

of.      -  a  foresaw,  inthe— — —  year  of  the  reign  of  his  said  present 
majesty." 

The  above  precedent  is  taken  from  a  bill  of  exception,  which 
was  made  une  of  in  the  year  1763 ;  but  it  does  not  seem  necessary 
to  state  the  whole  record  in  the  bill,  provided  the  bill  be  tacked  to 
the  record ;  which  the  statute  plainly  shews  may  be  done,  by  say- 
ing,  if  the  exceptions  be  not  in  the  roll:  and  there  are  precedents  to 
warrant  this  mode  of  proceeding. 

•  Bull.  N.  P.  319, 
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BANKRUPT,  p.  175.— The  publisher  of  a  newspaper, 
buyinsr  the  whole  daily  impression  from  the  proprietors,  re- 
seUins^  it  at  a  profit, ^nd  bearing  the  loss  of  such  as  remain  un- 
flold,is  a  trader  within  the  bankrupt  laws*. 

Ban/erupt^  \).  186 — The  words  "or  otherwise  to  absent 
him  or  herself,"  in  stat  13  Kliz.  c.  7-,  and  1  Jac.  1.  c.  15., 
are  not  ccnthied  to  an  ahsenting  from  the  dwelling-house,  or 
any  particular  place :  therefore,  where  a  man,  in  the  habit  of 
attending  the  Royal  l^xchange  to  collect  news,  left  it  at  the 
sight  of  his  creditors,  desiring  a  friend  to  say  he  was  not  there; 
or  broke  an  appointment  he  had  made  with  a  creditor  to  meet 
him  there;  or,  (being  the  proprietor  of  a  theatre,)  retired  be- 
hind the  scenes  to  avoid  a  sheriff's  officer,  at  the  same  time 
giving  orders  to  be  denied  to  him :  held**  that  each  of  these 
was  an  act  of  bankruptcy. 

Bankrupt,^. 217.— By  stat  5(5Geo.  3.  c.  137.  (2d  July  1816,) 
for  extending  the  provisions  of  stat.  1  Jac,  1.  c.  16.  after  re- 
citing,  "  that  those  provisions  had  been  found  beneficial,  and 
that  it  was  expedient  to  make  such  provisions  respecting  the 
delivery  of  gooils,"  it  is  enacted  that  no  person,  body  politic, 
or  corporate,  joint  stock,  or  other  company,  having  m  their 
possession  or  custody  any  goods,  wares,  merchandizes  or  ef- 
fects belonging  to  any  person  or  persons  who  shall  become 
bankrupt,  shall  be  endangered  by  reason  of  the  delivery  of 
any  such  goods,  &e.  truly  and  bona  fide  to  such  person,  or  to 
his  order,  before  such  time  as  they  shall  know  of  the  bank- 
ruptcy. Provided*  that  bodies  politic,  or  corporate,  joint 
stock,  or  other  company,  shall  be  deemed  to  have  knowledge 
of  the  bankruptcy,  if  the  person  acting  on  their  behalf  in  tlie 
payment  of  any  debt,  or  the  delivery  of  any  goods,  &c.  knew 
of  it. 

BILLS  OF  EXCHANGE,  p.  321.— At  end  of  note  (27) 
add,  16  East,  43.  S,  C.  See  also,  Claridge  v.  DaltOD,  B.  R. 
Triu.  55  tieo.  3.  4  Maule  &  Selwyn,  p.  226. 

a  GiiDmingham  v.   Laioi^,  2  Manh.  c  S.  3. 

b  lb. 
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CARRIERS,  p.  385. — Carriers,  who  take  up  goods  at  in« 
termediate  places,  where  notices  are  not  affixed,  remain  sub- 
ject to  the  common  law  liability'. 

COVENANT,  p.  459.— After  note  a.  add,  affirmed  on 
error,  4  M.  &  S.  188. 

Covenant,  p.  460. — Add  to  4  M.  &  S.  p.  53. 

Covenant,  p.  499.-^In  covenant  on  a  lease  of  "  the  veins  of 
coal  under  certain  farms  and  lands  therein  described,  situate  in 
the  parishes  of  B.  &  M.  then  in  the  ^erera/ occupations  of  A., 
Q.,  and  C. ;  with  liberty  to  dig  any  pits,  shafts,  levels,  soughs, 
&;c.,"  the  declaration  varied  from  the  deed,  Ist  by  stating 
that  the  land  was  set  out  by  admeasurement,  instead  of  by 
reDUiation;  2dly;  in  changing  the  word  ^oi/^A^  to  ^/oi«^A^  ; 
3div,  in  stating  the  lands  to  be  situate  in  the  parish  of  B. 
and  M.,  instead  of  the  parishes  of  B.  and  M. ;  aiid  4thly,  in 
stating  them  to  be  in  the  occupation  of  A.  B.  and  C,  instead 
of  in  the  several  occupations  ot  A.  B.  and  C.  Held*  that  the 
first  and  third  variances  were  fatal ;  but  that  the  second  and 
fourth  were  immaterial. 

Covenant,  p.  499. — Plaintiff  declared,  that  by  indenture  de- 
fendant demised  to  plaintiff  **  all  that  wharf  or  deal  pound 
known  by  the  name  of  Mud  Mead,  the  wharf,  stage,  and  store* 
bouse  on  the  wharf  or  stage,  the  stor^^houses  and  dwelling- 
house  adjoining  the  Anchor  Inn,  together  with  all  the  wharf- 
age and  store-room  of  all  goods  landed  or  shipped  therefrom; 
together  with  all  wharfage  arising  from  all  coals,  &c.":  and 
that  defendant  covenanted  with  plaintiff,  that  he  (defendant^) 
would  not  suflFer  any  wharf  to  be  erected  on  any  of  his  estates 
within  the  parish  of  Milbrook,  to  the  injury  of  thewharf there-, 
by  demised; — and  then  assigns  as  a  breach,  that  the  defend- 
ant did  suffer  a  wharf  to  be  erected  on  his  estate,  and  con- 
tinued there,  whereby  the  plaintiff  had  been  deprived  of  divers 
gains  and  profits  which  would  otherwise  have  accrued  to  him 
for  wharfage  dues,  store-room,  and  reward  in  respect  of  goods 
which  might  and  would  otherwise  have  been  landed,  stored, 
and  shipped  from  the  wharf  demised  to  him,  &c.    Plea,  non 
est  factum.    At  the  trial,  before  Chambre,  J.  at  the  assizes  for 
the  county  of  Southampton,  upon  the  production  of  the  inden- 
ture, it  appeared  to  be  a  demise  f  inter  alia  J  of  the  store-house 
(not  store-houses,)  and  dwelling-house  adjoining  the  Anchor 
Inn;  whereupon  it  was  objected  on  the  part  of  thedefendant, 

d  Gourger  T.  Jolly,  C  B.  I^udon  Sit-        been  ruled  by  Ld.  KenyoDtnd  Ld. 
tings  after  Trill.  T.56  Geo.  3.  Gibbs,        Ellenborough. 
C^J.  wbo  s«id  the  aame  point  bad    e  Morgan  vJ  Edwards   abd    otlmii 

9  Marsh,  Rep.  96.  '     •^ 
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that  this  was  a  fatal  variance,  and  the  learned  judge^  being  of 
that  opinion,  directed  a'  non-suit.  A  rule  nisi  having  been 
obtained  for  setting  aside  the  nonsuit,  the  Court  of  B.  R.  after 
cause  shewn  concurred  in  opinion  with  the  learned  judge^ 

IMPRISONMENT,  p.  856.  n.  rp).— So  it  is  sufficient,  in 
indorsing  the  attorney's  name,  to  put  the  initial  only  of  his 
christian  iflime'. 

Imprisonment,  p.  866.— A  magistrate  cannot  commit  for  d 
contempt,  without  a  warrant  in  writing**. 

INNKEEPER. — An  innkeeper  shall  be  charged,  if  there 
be  a  default  in  him  or  his  servants,  in  the  well  and  safe  keep- 
ing of  his  guest's  oroods  and  chatties  within  his  common  inn; 
for  the  innKeeper  is  bound  in  law  to  keep  them  safe  without 
any  stealing;  and  it  is  not  any" excuse  for  him  to  say,  that  he 
delivered  to  the  guest  the  key  of  the  chamber  in  which  he  is 
lodged,  and  that  he  left  the  chamber  door  open.  And  although 
the  guest  doth  not  deliver  his  goods  to  the  inn-keeper  to 
keep,  nor  acquaints  him  with  them,  yet  if  they  be  carried 
away  or  stolen,  the  inn-keeper  shall  be  charged;  and  so, 
though  they  who  stole  the  goods  be  unknown.  But  if  the 
guest's  servant,  or  he  who  comes  with  him,  or  he  whom  he  de- 
sires to  be  lodged  with  him,  steals  or  carries  away  his  goods, 
the  inn-keeper  shall  not  be  charged ;  for  here  the  fault  is  in 
the  guest  to  have  such  companion  or  servant.  Calye's  case, 
8  Rep.  33.  a.  So  an  inn-keeper  is  not  answerable  for  the 
goods  of  his  guest  which  are  lost  through  the  negligence  of 
the  guest,  out  of  a  private  room  in  the  inn,  chosen  by  the 
guest  for  the  purpose  of  exhibiting  to  his  customers  his  gooils 
for  sale,  the  use  of  which  was  granted  by  the  inn-keeper,  who 
at  the  same  time  told  the  guest  that  there  was  a  key,  and  that 
he  might  lock  the  door,  which  he  neglected  to  do.  Burgess 
V.  Clements,  B.  R.  Trin.  5b  Geo.  3.  B.  R.  4  Maule  and  Selwyn^ 
p.  306. 

INSURANCE,  p.  910. — Abandonment  was  made  after 
capture,  but  before  action  bronght  the  ship  was  re-captured; 
it  was  holden',  that  the  abandonment  was  not  binding. 

Insurance^  p.  911. — The  insured  is  entitled  to  a  reasonr 
able  time  for  examining,  into  the  state  of  a  damaged  cargo, 
before  be  makes  his  election  on  the  question  of  abandonment; 
therefore,  where  a  ship  bound  from  Liverpool  to  Calais,  pul 
back  to  Liverpool  on  the  20th  of  December,  when  the' cargo, 

f  Hoar  ▼.  MUl,  B.R  H.  56  Geo.  3.  h  Tb. 

5  Matt*e  and  Selwyn.  i   Hrotberston  r.  Barber,  B  R.  M.T. 
f  Mayhew  v.  Locke,  Clk.  a  Mfir»b.         S7  Geo.  3. 
Rep.  377. 
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consisting  of  sugar,  was  immediately  relanded  and  surveyed:— 
the  owners  in  London  received  a  letter  from  their  agents  at 
Liverpool,  dated  29th  of  December,  stating,  that  the  cargo 
was  much  damaged,  but  that  it  was  still  in  contemplation  to 
send  it  on  ;--^and  another  dated  7th  of  January,  stating  that, 
on  further  examination  the  whole  cargo  was  found  to  be 
damaged :  held^  that  the  owners  on  the  receipt  of  the  latter 
letter,  were  still  in  time  to  abandon. 

Insurance,  p.  933.-^A.,  abroad,  having  two  warehouses, 
writes  to  this  country  to  eflfect  an  insurance  upon  one  of 
them  only,  without  stating,  as  was  the  fact,  that  a  house 
nearly  adjoining  to  it  had  been  on  fire  on  that  evening,  and 
that  there  was  danger  of  the  fire  again  breaking  out ;  and 
sends  his  letter  after  the  regular  post  time,  'i'he  fire  having 
broken  out  again  on  the  day  next  but  one  following,  and 
consumed  A.*s  warehouse;  held,  that  this  was  a  material 
concealment,  filtbough  A.*s  letter  was  written  without  aijiy 
fraudulent  intention'. 

Insurance,  p.  961.-— Goods  are  insured  at  and  from  M<^« 
dore  to  London.  I'he  declaration  avers  *  that  after  the  load* 
ing  the  goods,  the  ship  departed  on  her  intended  voyage,  and 
while  in  the  course  of  her  said  voyage,  was  lost  by  perils  of 
the  sea.'  Held*  that  this  was  a  material  allegation,  and 
therefore,  the  ship  having  been  lost  while  at  her  moorings, 
and  before  the  caj^  was  completed,'  the  insured  could  not 
recover. 

SHIPPING,  p.  1142.— A  transfer  of  a  ship  and  cargo  at 
sea,  conveyed  by  M.  to  S.  as  a  security  for  money  borrowed, 
by  executmg  and  delivering  to  S.  a  bill  of  sale  of  the  ship, 
a  policy  upon  ship  and  cargo,  and  indorsing  the  bills  of  lad- 
ing, was  held  not  to  pass  the  property  to  S.  where  S.  neglected, 
upon  the  ship's  return  and  notice  thereof,  to  take  possession, 
or  to  do  any  act  to  notify  the  transfer  of  the  property  to  him ; 
but  that  the  property  passed  to  the  assignees  of  M.  who  be- 
came bankrupt,  as  being  in  the  possession,  order,  and  dispo-- 
sition  of  M.  at  the  time  when  he  became  bankrupt  within  the 
Stat.  21  Jac.  1.  c.  19". 

TROVER,  p.  1283.— To  determine  what  evidence  will  be 
sufticient  to  prove  a  conversion  in  the  defendant*,  it  must  be 

k  Gcrnon  «nd    anotbtr  r.  Roy.  Ex.  n  M»ir  v.  Glcniiieaud  others, assif^ncei 

Am  ,  2  Marah.  Rep.  88.  of  Sharpe  and  Co.  baukrupta,  B.  R. 

1  Biife  ▼.  Turner,  S  Manih.  Rep,  46.  Trin.  35  Geo.  3. 4  M.  &S.  S40. 

Ml  Abitbol  T.  Brifttow,  2  Manh.  Rep.  o  Per  cur.  in  Briien  v.  Ro«,  1  Sidf  ?64i 
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known  in  what  manner  the  goods  came  to  his  hands;  for  if 
they  came  to  his  hands  by  delivery,  finding,  or  baihnent,  an 
actual  demand  and  refusal  ought  to  be  proved;  but  proof  of 
a  tortious  taking  will  supersede  the  necessity  of  proving  a  de* 
mand  and  refusal;  for  where  the  taking  is  unlawful,  it  is  of 
itself  a  conversion;  so  likewise,  if  an  actual  conversion  be 
proved,  it  is  not  necessary  to  prove  a  demand  and  refusal. 

Trover^  p.  1283. — ^A  mere  non-delivery  of  goods,  which  have 
been  placed  in  the  defendant's  hands  tor  a  si)ecific  purpose, 
will  not  amount  to  a  tortious  conversion.  Hence**,  where 
goods  have  been  delivered  to  a  manufacturer,  in  order  that  he 
may  do  something  to  the  goods  in  the  course  of  his  business, 
and  then  return  them ;  if  the  manufacturer,  upon  be- 
ing applied  to  for  the  goods,  merely  makes  excuses  for  not 
having  returned  them,  and  does  not  absolutely  refuse  to  de- 
liver them,  trover  cannot  be  maintained;  felfe.|>roper  remedy 
is  an  action  of  assumpsit  for  non-perfomMlce  of  the  con- 
tract. 

p  Fondick  t.  Collins,  i  SUrkie^s  q  .Scvertn  ▼.  Keppell,  Middx.  Sitting:«, 
N.  P.  C.  173.  lA.  EUenboroiigh,  E.  43  G.  3.  B.  R.  Lord  Elleaborougb, 
C.  J.  C  J.  4E»i».  N.P.  C.  157. 
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PRINCIPAL  MATTERS. 


ABANDONMENT : 
notice  of,  906. 

where  ship  is  captured,  and  afterwards  recaptured,  aban- 
donment made  after  recapture  is  rendered  invalid, 
though  recapture  was  not  known,  909. 

and  the  same  rule  holds,  if  ship  be  recaptured  before 
eiction  brought^  though  abandonment  was  made  before 
recapture,  1311. 

ABATEMENT: 

of  nusance  by  commoner,  410. 
plea  in, 

in  assumpsit,  115  n. 
covenant,  446  n. 
debt  on  bond,  5  Id. 
tort,  115  n. 

ABBIES: 

dissolution  of,  1190. 

ACCEDAS  AD  CURIAM : 
nature  of  this  writ,  1107. 

ACCEPTANCE  i 
of  bills,  293. 

ACCORD  AND  SATISFACTION : 
plea  of,  in  assumpsit,  116. 
covenant,  492. 
debt  on  bond, 518. 
trespass,  1230. 

ACCOUNT : 

action  of,  1. 
by  statute^  2,  3. 
how  to  declare  on,  2. 

u  u  2 


INDEX.  - 

lies  not  against  infant,  4. 

nor  by  executor  against  co-executor,  ib. 

plea  in,  4. 

evidence  on  ne  unques  receiver,  ib. 

judgment  quod  computet^  form  of,  5, 

proceedings  thereon,  6. 

auditors,  their  power,  6, 

bail,  proceeding  in  default  of  bail,  ib. 

rules  for  pleading  before  auditors,  ib.  * 

final  judgment,  form  of,  ?• 

ACKNOWLEDGMENT: 

of  debt ;  where  sufficient  to  take  case  out  of  statute  ci 
limitations,  132. 

ACTION : 

commenqisDient  of,  on  penal  statutes,  600. 

ACTION  ON  THE  CASE : 

where  case  or  trespass  is  the  proper  remedy,  416  to  424. 

what  is  the  true  criterion,  ib. 

where  trespass  or  case  is  to  be  brought  for  irregular  dis- 
tress, 12*24  n. 

where  trespass  or  case  is  to  be  brought  for  false  imprison- 
ment, 998  n. 

ADJUSTMENT:  917. 

ADMINISTRATION : 

by  whom  to  be  granted,  725. 

where  void,  ib.  n. 

where  administration  de  bonis  Hon  is  neccssar}-,  73'-^. 

during  minority  of  executor,  733. 

during  absence  of  executor  beyond  sea,  ib. 

pending  litigation,  734. 

evidence  of,  705,  6. 

ADMINISTRATOR : 

interest  of,  in  property  of  intestate,  728. 

actions  by,  744. 

against,  749. 

plea  by,  753. 

now  he  may  lay  demise,  in  qjectment,  682. 

ADULTERY : 
action  for,  8. 
Ibrm  of  action,  9. 
what  will  bar  the  action,  11  n. 
correct  statement  of  Gibber  v.  Sloper,  10  n.  (4). 
what  circumstances  will  go  in  mitigation  of  damagesy 
12,  25. 
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of  circumstances  operating  in  aggravation,  25. 

when  husband  ana  y^He  live  apart,  whether  action  is 

maintainable,  12. 
bow  statute  of  limitations  is  to  be  pleaded,  14* 
actual  marriage  must  be  proved.  Id. 
new  trial,  in  what  cases  granted,  ^0. 

ADVOWSON  : 

in  fee,  purchase  of,  not  simony,  531  n. 

AGENT : 

where  action  must  be  brought  against,  and  where  against 

principal,  86,  7.  n.  ' 

obtaining  money  illegally,  cannot  discharge  hitpself  by 

pa^in^  it  over,  88  n.  * 

,  principal  is  civilly  responsible  for  acts  of,  770. 
authorized  to  act  in  usual  way  of  business  only,  764  n. 
acceptance  of  bills  by,  288. 
see  lactor. 

AGREEMENT: 
nature  of,  441 

parol,  45. 
illegal,  59. 

contrary  to  public  policy,  62. 
fraudulent,  65. 
immoral,  67. 
void  by  stat.  of  frauds,  784. 

parol  evidence  cannot  be  given  to  support  an  action  for 
use  and  occupation,  where  there  is  an  unstamped 
agreement  in  writing,  1295. 

ALIEN : 

wife  of,  who  has  deserted  the  kingdom,  may  be  charged 

as  a  feme  sole,  269. 
enemy  cannot  sue  on  a  policy  of  insurance,  887* 
licence  to,  449. 

ALTERATION : 

of  bills  of  exchange,  300. 

AMERCEMENT  : 

in  court  leet,  debt  lies  for,  509- 

what  must  be  averted  in  the  declaration,  ib. 

ANABAPTIST : 
marriage  of,  22  n. 

ANCIENT  DEMESNE: 

must  be  pleaded  within  4  days,  693. ' 

Quae.    Whether  it  is  necessary  that  it  should  foe  verified 

by  affidavit,  ib. 
how  proved,  714. 
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APPOINTEE : 

cannot  be  sued  as  assignee,  469. 

APPRENTICE : 

may  plead  infancy  to  covenant  upon  an  indenture  of  ap- 
prenticeship, 495. 

of  actions  by  masters  for  seducing  and  harbouring,  1038. 

master  entitled  to  wages  earned  by  impressed  appren- 
tice, ib. 

promissory  note  given  as  an  apprentice  fee,  is  void,  for 
want  of  consideration,  if  indentures  are  void,  370. 

APPROVEMENT  : 
of  commons,  409. 

APPURTENANT: 

common,  405. 

ARREST  : 

what  acts  the  officer  may  justify  in  making  an  arrest,  34. 
may  be  made  without  touching  the  person,  35. 
evidence  of,  in  action  against  sheriff  for  escape,  597* 
words  merely  will  not  make  an  arrest,  1132. 
trespass  for  false  imprisonment  will  lie  for  an  unlawful 
arrest, 

as  on  mesne  process  riot  returned,  849. 

or  not  being  the  person  named  in  the  writ,  850. 

or  if  the  arrest  be  made  on  a  Sunday,  852. 

or  after  return  day  of  writ,  853. 
original  arrests  only  prohibited  on  a'Sunday,  1133. 
of  bail  on  arrests  on  mesne  process,  548* 
in  bankruptcy,  196. 
loss  by,  in  insurance,  898. 

ASSAULT  AND  BATTERY: 

what  acts  amount  to  an  assault,  27* 
the  remedy,  28. 
battery  defined,  remedy,  ib. 
where  it  lies,  ib. 
see  declaration — ^pleadings--'-costs. 

ASSETS: 

of  the  replication  of  assets  to  a. plea  of  riens  per  descent^ 

and  by  what  proof  it  may  be  supported,  565. 
admission  of,  what  is,  741. 
what  is  not,  743, 

ASSIGNEE : 

of  reversion,  461. 

assignee  by  parol,  464. 

where  the  heir  may  be  charg^  as,  465. 
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where  liable^  though  not  named,  466* 

where,  if  named,  467« 

appointee  cannot  be  sued  as  assignee  of  person  appoint* 

mg,  469. 
of  parcel  of  estate  liable  on  covenant  to  repair,  ib. 
liable  to  pay  rent  for  a  moiety  though  the  other  moiety 

be  evicted,  ib. 
not  liable  for  breaches  incurred  before  or  after  assign- 
ment, ib.,  470. 
what  will  be  a  sufficieqt  conveyince  in  order  to  exone- 

rate,  470. 
of  term,  by  way  of  mortgage,  liable  to  covenants  iq  the; 

lease,  470, 1  n. 
but  devisee  of  equitable  estate  is  not  liable  as,  473. 
of  the  averment  of  entry  and  possession,  47 1* 
the  whole  estate  must  be  conveyed  to  make  assignee 

chaigeabl^,  ib. 
and  the  estate  conveyed  must  be  the  legal  estate,  473. 
under-lessee  not  liable  as,  ib. 
but  reserving  t^e  rent  to  the  lessee  will  not  exonerate  as* 

signee,  ib. 
how  to  declare  against,  ib. 
actions  by  and  against  assignee  of  reversion  are  transi^r 

tory,  474. 
as  to  assignees  of  bankrupt  lessee,  3ee  tit  Bankrupt. 

ASSIGNMENT: 

to  assignees  of  banknipli,  how  piQvad,  Q5% 

general  assignment  passes  future  acquired  personal  pro* 

perty  of  bankrupt,  230. 
of  bond  by  chancellor,  aflter  fraudulent  commission,  231. 
where  lessee  may  plead  in  bar  to  debt  for  rent,  that  he 

baa  assigned  over  the  premises,  680. 
of  the  covenant  not  to  assign  without  licence, 
what  is  a  breach^  450. 

assignment  by  operation  of  law,  no  breach,  451* 
dischaijped  by  leave  once  granted,  452. 
for  assignment  of  bail-bond,  see  tit.  Bail. 

ASSUMPSIT: 

nature  of  action  of,  44. 

of  the  indebitatus  assumpsit,  68. 

will  not  lie  on  special  agreement  until  terms  are  per« 

formed,  70. 
nor  where  remedy  of  higher  nature,  427  n. 
of  the  declaration,  99. 
venue,  ib. 
as  to  the  day,  ib. 
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how  the  contract  ought  to  be  stated,  100. 
what  variance  will  l^  fatal,  ib. 
of  stating  the  consideration,  101  j  «• 
assigning  bVeach,  103. 
averring  notice,  ib. 
•or  reqBest,  104. 

See  money  paid,  and  money  had  and  receivedw— Plead« 

ings. 

ATTACHMENT: 

foreign,  may  be  given  in  evidence  under  general  issue  in 

assuDipait,  116. 
meaning  of  the  word  in  bankrupt  statute^  7  Jac*  1.  c.  15. 

S.12.,  188. 

ATTORNEY: 

actions  by,  for  ttie  recovery  of  fees,  154. 

statute  of  limitations  may  be  pleaded  to  action 'brought 

by  attorney  for  his  fees,  155. 
of  giving  bills  to  their  clients  under  stat.  3  Jac.  1.  c.  7. 

8. 1.  and  cases  thereon,  ib.  * 
of  the  Stat.  2  G.  2.  c.  23.  s.  23.  relating  to  delivery  of 

bills,  156. 
where  necessary  to  delivera  bill,  15T  to  100. 
bill  must  be  left  with  party  to  be  charged,  1 57* 
conveyancing  business  not  within  this  statute,  156  n., 

158, 159  n. 
delivery  of  bill  at  counHing^-bovse  bad,  168. 
amount  of  biifl  may  be  set  otf,  though  it  baa  not  been 

delivered,  159. 
attorney  must  ps'ove,  that  action  was  not  brought  until 

a  month  after  delivery  of  bill,  GOl^n. 
negligence  cannot  be  set  up  as  defence  to  action  on 

attorney's  bill,  1(KX 
but  client  may  sue  attorney  for  negligence  or  unskil- 
'    fulness,  Ki2. 

what  proof  will  be  sufficient  for  this  pui-pose,  ib. 
copy  of  a  bill,  in  what  cases  suilicientevidenoe^  K>1,  2. 
of  the  Stat  12  G.  2.  c.  13.  s;  6.  and  construction  4;here- 

of,  159,  160. 

AVOWRY  AND  COGNIZANCE: 
requisites  of,  1113. 

several  avowries  may  be  pleaded,  1114. 
plaintiff  may  traverse  defendants  being  bailiff,  ib. 
defendant  may  avow  that  locus  is  his  freehold,  1115. 
how  tenant  iu  common  must  avow,  1116. 
what  avowry  for  damage  feasant  must  allege,  ib. 


INDEX. 

plea  in  bar, 

that    cattle    escaped  throu^  tlefect  of 
fences,  what  it  must  state,  ib. 
.  right  of  cooinoo^,  haw  pleaded  by  copy*- 

holder,  1117. 
tender  of  amends  cannot  be  pleaded  un* 
der  Stat  21  Jac  I*  c*  1&  a.  5^  1119» 
1120. 
for  rent  arrear, 

how  pleaded  at  common  law,  1120. 
under  Stat.  11  G.  2.  c.  19.,  ib. 
this  statute  does  not  extend  to  rent  charges,  ib. 
sam  stated  in  avowry  to  be  dile  for  rent,  not  ma- 
rial,  ib. 
for  rent,  where  part  is  not  due,  1121. 
money  may  be  paid  into  court,  ib. 
of  avowries  for  rent  arrear  by  joint  tenant,  ib. 

parceners,  ib. 
tenants  in  common,  ib. 
eviction  may  be  pleaded  in  bai',  ib. 
what  proof  will  be  sutjicient  on  the  non  tenuit,.XlS2. 
nothing  in  arrear,  how  it  ought  to  conclude;,  ib. 
tender  of  arrears^  when  it  may  be  pleaded^  1123. 

AUCTION: 

sale  of  lands  by  auction,  within  the  foarth  clantse  of  the 

fourth  section  of  tbe«tat.  of  frauds,  164,  797- 
entry  by  ^uictioneer  sufficient  to  bmd  tbe  parties  as  to 

sale  <ii  land,  as  vreU  as  sale  of  gooda,  798* 
assent  of  seller  signified  by  fall  of  bamraer»  165. 
verbal  declaration  of  auctioDoefs,  in  vbat  caae  not  evi* 

dence,  ib. 
auctioneer  may  maintain  action  for  fooda  sotd  and  deli« 

vered,  though  the  property  was  sdd  on  the  pre^iises 

of  the  owner,  1^6# 
puffing  vitiates  conti:act«  ib. 
where  the  duty  will  not  attach,  167. 
wiiere  it  will,  i()8. 
statutes  relating  to  auctions  and  auctioneenn-wbat  steps 

must  be  taken  to  avoid  payinent  of  duty»  |()7  P. 
costs  paid  by  auctioneer  in  action  brougbt  against  him 

for  recovery  of  deposit,  on  defect  of  title,  iiMfit  be  de- 
clared for  specially,  168. 
of  the  recovery  of  d^osit  and  interest,  on  defect  of  title, 

and  hovv  to  declare  for  interest,  16d. 
at  what  time  vendor  must  be  ready  with  title  dqeds— 

must  verify  abstract  at  the  day  fixed— malcing  out 

good  title  afterwards  will  not  avail  Him  at  law,  170, 1. 
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AUDITORS: 
in  account,  6. 

AUTHORITY: 

money  paid  under  a  void  authority  may  be  recovered  in 

action  for  money  had  and  received,  78. 
party  justifying  under  an  authority  must  set  it  forth  in 

his  plea,  36, 861. 

AWARD: 

upon  an  award  to  pay  money  at  several  days,  assumpsit 

will  lie  for  each  sum  as  it  becomes  due,  513  n. 
in  what  cases  submission  to  an  award,  by  an  executor. 

shall  be  deemed  an  admission  of  assets,  743. 


BAIL: 

of  the  obligation  on  sheriff  to  take  bail  on  anrests  cm  mesne 
process,  by  common  law  and  by  statute,  d4S. 

of  the  bail  bond— -form-^OBditidn,  549, 550. 

of  immaterial  variance  between  the  writ  and  condi- 
tion, 550,  551. 

bonds  given  to  plamtiff  or  his  attorney  not  within  the 
statute,  553  n. 

of  the  assignment  of  bail-bond,  553^ 

{(heriflf  not  compellable  to  assign  at  common  law,  ib. 

provisions  by  staL  4  Airn«  c»  16.  to  remedy  the  inconve* 
nieaces  at  common  law,  554. 

in  what  court  action  on  baiMiewl  must  be  iuKHight,  555. 

not  nooessary  to  aver  that  the  ass^;iiiiiient  was  under 
hand  and  seal  of  sheriff,  ib. 

nor  to  set  forth  nahieB  of  witnesses^  nor  that  indorse- 
ment was  attested  by  them,  55& 

profert  of  aaaignment  not  necessary,  ib. 

now  far  the  bail  are  liabte^^  ib/ 

sheriff  must  consent  to  surrender;  otherwise  the  party 
will  not  be  considered  as  in  bis  custody,  ib. 

of  the  plea  of  comperuit  ad  diem,  ilK 
•  of  the  replication,    nul  tiel  record— bow  it  ought  to 
conclude,  558. 

3AILEE: 

answerable  for  mis-feasance,  though  there  was  not  any 

consideration,  382. 
special,  may  maintain  trover,  1261, 

ee^  Carrier, 
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BAILIFF: 

account  against,  2. 

the  being  bailiff  is  traversable 

in  replevin,  1114. 

and  now  in  trespass  qu.  cI.  fr.  1114  lu 

BANK  NOTES: 
tender  of,  1 49. 

BANKRUPT: 

clergymen  and  peers  may  be  bankrupts^  17*3  n. 

so  ferae  covert,  sole  trader;  banker,  orickmaker,  broker, ' 
butcher,  factor,  shoemaker,  173,  newsmap,  see  Ad- 
denda, p.  1309. 

innkeeper,  horse-dealer,  174. 

pawnbroker  and  stockbroker,  ib.  n. 

Eersons  resident  abroad,  but  trading  to  England,  175. 
ut  infants,  femes  covert,  persons  buying  apd  selling 
profits  of  land,  having  chattel  interest  therein,  can- 
not be  bankrupts,  175. 
nor  persons  drawing  bills,  176. 
nor  rarmer,  nor  builder,  ib. 
nor  grazier,  nor  drover,  177  n. 
nor  contractorB,  receivers- general,  holders  of  stock  in 

trading  companies,  177,  8- 
of  the  several  acts  of  bankruptcy,  178. 
departing  the  realm,  181. 
beginning  to  keep  house,  183. 
otherwise  absenting  himself,  18Q. 
yielding  himself  to  pri^n,  187. 
fraudulent  arrest,  attachment,  or  sequestration,  188. 
departing  from  dwelling-house,  ib. 
causing  mudulent  conveyance  of  lands  and  goods, 

^189. 
obtaining  protection,  196. 
1  ving  in  prison  two  months  after  arrest,  ib. 
day  on  which  arrest  is  made  is  to  be  included^  ib. 
escaping  out  of  prison  after  arrest,  197* 
if  act  be  done  with  intent  to*delay  creditors,  it  is 
sufficient,  though  no  creditor  is  in  feet  delayed, 
181  and  a. 
of  propertj^  in  the  possession  of  bankrupt  as  reputed 
owner^ 
of  the  statute  21  Jac.  I.  c  19.  s.  11.— construction 

thereof,  198. 
choses  in  action  within  this  statute^  ib. 
so  sales  upon  condition,  of  goods,  ib. 
cases  within  this  statute,  199  to  205. 
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cases  not  within,  205  to  216. 

of  the  statutes  I  Jac.  1.  c«  15.  s.  14.  21  Jac.  1.  c  19. 

8.  14.,  216,  7. 
of  Stat.  19  6.  2.  c.  32.  s.  1.,  relating  to  payments 

made  to  and  by  bankrupts,  220. 
of  Stat  56  Gea  5.  c.  137',  relating  to  delivery  of 

goods,  1309. 
provisions  of  Sir  S.  Romilly's  act,  46  G.  3.  c.  135., 
.217. 
manner  of  construing  the  stat  19  Geo.  2.  c*  32. 

221  n. 
cases  upon  this  statute,  221  to  223. 
of  actions  by  assignees: 

for  money  had  and  received,  223. 
covenant,  224. 
debt,  ib. 
trover,  ib. 
form  of  declaration  by  assignees,  226. 
actions  against  assignees,  229. 
assignees  of  bankrupt  lessee,  not  chargeable,  ex- 
cept on  the  ground  of  possession,  471  n. 
assignees  may  do  acts  to  ascertain,  whether  lease 

be  beneficial  or  not,  without  thereby  becoming 

responsible  for  the  covenants  in  lease,  ib. 
where  assignees  accept  lease  and  benefit  therefrom, 

bankrupt  is  not  liable  for  rent  due  after  such  ac- 
ceptance, 236. 
where  action  will  lie  by  uncertificated  bankrupt, 

230, 
of-  the  general  plea  of  bankruptcy,  231. 
When  it  must  be  signed,  232. 
how  it  must  be  pleaded,  ib. 
evidence  required  to  support  it,  ib. 
\irhat  debts  certificate  will  discharge,  233,  241. 
plea  of  bankruptcy,  personal  discharge  only,  235. 
cannot  be  pleaded  to  actions  for  uncertain  damages, 

J35. 6. 
will  not  avail  under  second  commission,  unless  15 

shillings  in  the  pound  has  been  paid,  237. 
three  cases  under  stat.  5  G.  2.  c.  30.  s.  12.  in  which 

bankrupt  cannot  avail  himself  of  his  certificate, 

ib. 
effect  of  certificate  obtained  by  assignees  debtors 

to  estate  of  bankrupt,  239, 
express    promise   after   certificate    binding,    and 

party  may  declare  for  original  cause  of  action; 
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if  conditional  promise,  must  sh^w  condition 
performed,  240. 

discharge  of  debt  in  the  country  where  it  is  con« 
tracted,  is  a  discharge  every  wlicre,  241. 

Stat  5  G.  2.  c.  30.  d.  28.  relating  to  set  oiT— ^ases 
thereon,  242. 

what  must  be  proved  by  assignees,  243. 

commission  and  proceedings  ate  evidence  of 
trading  petitioning  creditor's  debt  and  act  of 
bankruptcy,  unless  there  is  notice  of  an  inten- 
tion to  dispute  them,  243. 

commission,  bow  proved,  246. 

debt  of  petitioning  creditor,  what  SHiBcient»  ib. 

prior  to  stat  49  G.  3.  c.  121.  s.  9.  H  goods  were  sold 
upon  an  igreement  to  be  paid  for  by  a  present  bill 
payable  at  a  future  day,  this  would  not  create  a 
good  petitioning  creditor's  debt,  247. 

of  commissions,  where  two  of  three  partners  com- 
mit acts  of  bankruptcy,  250. 

where  one  is  infant,  lunatic,  or  residing  abroad,  251. 

whei*e  party  lies  two  months  in  prison,  at  what  time 
commission  must  be  sued  out,  ib. 

persons  who   have  given  credit  to  bankrupt  may 

1)rove  their  debts,  as  if  they  were  payable  present- 
y,  by  stat  4i)  Geo.  3.  c.  121,  s.  9. 260. 
of  the  proof  in  trov^  against  sberiJBffor  taking  bank- 
rupt s  gdods  in  execution,  252. 
in  what  cases  the  bankrupt  may  be  a  witness,  what 

he  may  prove,  ib. 
what  a  certificated  bankrupt  may  prove,  254. 
.  where  an  uncertificated  bankrupt  may  be  a  wit- 
ness, ib. 
in  what  cases  a  creditor  may  be  a  witness,  ib. 

BARON  AND  FEME  : 

justification  by  husband  in  defence  of  wife,  32. 

husband  must  be  sued  in  lifetime  of  wife  on  contracts 
made  by  wife  before  coverture,  257. 

wife  is  liable  for  such  debt,  if  she  survive  husband,  ib.  n. 

cohabitation,  presumptive  evidence  of  assent  in  respect 
of  contracts  made  by  wife  during  coverture,  25S. 

presumption  of  husband^s  assent,  destroyed  by  elope- 
ment and  adultery  of  wife,  ib. 

husband  not  liable  for  debts  of  wife  turned  out  of  doors 
for  having  committed  adultery  under  his  roof,  2W. 

husband  paying  wife  separate  allowance,  is  not  liable ; 
but  otherwise  if  he  does  not  pay  such  allowance,  261, 2. 
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tiaftbaiid  caugeieasly  turning  away  wife,  sends  credit  widi 

her  for  necessaries,  263. 
person  permitting  woman  to  pass  as  his  wife  is  liable  for 

necessaries,  265. 
husband  not  bound  to  maintain  wife*s  children  by  fonuer 

husband,  266. 
feme  covert  may  be  considered  as  feme  sole,  by  custom 

of  city  of  London,  or  by  civil  death  of  husband,  but 

not  on  the  ground  of  temporary  absence  of  husband, 

«67  to  272. 
where  husband  is  alien,  having  deserted  this  kingdom, 

whether  wife  may  be  considered  as  feme  sole,  269. 
in  what  cases  action  must  be  bnmght  in  joint  names  of 

husbmd  and  wife,  ^2. 
where  husband  most  sue  alone,  274. 
where  husband  and  wife  may  join,  or  husband  may  sue 

alone,  276. 
how  actions  must  be  brought  against  husband  and^wife, 

280. 
for  slander  spoken  by  husband  and  w4fe,  fhere  must  be 

separate  actions,  282. 
theie  is  a  common  law  obligation  -  on  the  husband  to 

provide  necessaries  for  his  wife,  although  she  live 

apart  from  him ;  and  a  mere  covenant  to  pay  die  wife, 

during  tiie  separation,  a  weekfy  attowimce,  mtikoui 

p€tyment^  is  not  suiBdeiit  to  exempt  the  huslnnd  from 

this  liability,  262. 

BARRATRY: 

the  meaning  of,  as  applied  to  subjects  of  British  marine 
insurance,  900. 

how  it  may  be  committed,  ib. 

not  necessary  that  the  master  should  derive  any  benefit 
from  th^act  done,  ia  order  to  constitute  barratry,  901. 

but  there  must  be  fraud,  902. 

by  whom  and  against  whom  barratry  may  be  commit- 
ted, 902,  3. 

no  barratry,  where  ship  owner  consents  to  act  done,  903. 

pot  necessary  that  loss  should  happen  in  the  act  of  com* 
mitting  barratry,  ib. 

allegation  that  ship  was  lost  ,by  fraud  and  neglect  of 
rnaster,  equivalent  to  alleging  a  loss  by  barratry,  904. 

master  having  been  released,  may  prove  barratry  tfrbave 
been  committed  with  consent  of  owner,  963,  4. 

BARREN  LAND: 

what' such,  and  exempt  from  tithe,  1204* 
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BASTARD: 

marriage  of,  19* 

BATTERY: 

action  for,  ,28. 

BILL: 

attorney  *8, 156. 

in  equity,  where  not  evidence,  712. 

BILL  OF  EXCHANGE : 

definition  of,  285. 

peculiar  properties  of,  ib. 

of  the  parties,  their  names,  ib. 

a  bill  is  a  simple  contract,  and  must  be  postponed  to 
specialties  in  a  course  of  administratioB,  286. 

of  the  capacity  of  contracting  partie»*-<orporation-^ 
infant — feme  covert,  286,  7. 

interest  in  bill  given  to  feme  covert  vests  in  her  husband, 
and  he  must  indorse  it,  287. 

agents  should  not  accept  in  their  own  names,  288. 

nartners,  when  bound,  289. 

rorms  of  foreign  and  inland  bill,  291, 2. 

bill  must  not  purport  to  foe  payable  out  of  a  particular 
fund,  OF  upon  a  contingency,  292. 

table  of  stamp  duties,  294. 

stamp  must  be  of  proper  denomination,  297. 

if  material  alteration  is  made  in  bill,  new  stamp  is  necei^ 
sary,  297,  8. 

omission  of  date  not  material,  299. 

alteration  of  date,  avoids  the  bill,  300. 

but  immaterial  alteration  of  bill  will  not  avoid  it,  302  n. 

words  "  or  order'*  effect  of,  303. 

•*  value  received"  not  essential,  304. 

consideration,  presumed  to  be  good,  ib. 

bills  given  for  gaming  or  usury,  void  by  statute,  305. 

bill  originally  good  not  vitiated  Jby  inaorsetnent  for  usu- 
rious consideration,  306. 

in  other  cases  of  illegal  consideration,  holder  must  be 
affected  with  notice,  or  have  taken  the  bill  after  it  be- 
came due,  307. 

a  bill  may  be  negotiated  after  it  is  due,  unless  there  be 
an  agreement  for  the  purpose  of  restraining  it  Charles 
v*  Marsden,  1  Taunt  234. 

where  it  is  necessaiy  to  present  bills  for  acceptance,  310, 
Sih 

acceptan(!e,  how  mlde-*paTol**by  collateral  writing,  as 
by  letter,~a£ter  bill  become  due,  binding,  311  to  315. 
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t>roini8e  to  accept  a  bill  to  be  drawn  in  future,  not  bind- 
ing, 315. 

qualified  acceptance,  explained  and  illustrated,  316. 

partial  acceptance,  instance  of,  holdeo  good,  318. 

liability  of  acceptor,  ib. 

may  be  sued  by  drawer,  ib. 

upon  what  terms  court  will  stay  proceedings,  when  ac- 
ceptor is  sued  by  several  parties,  ib. 

acceptor  can  be  discharged  by  express  agfeement  onfy^ 
319. 

notice  of  non-acceptance  must  be^ven  within  a  reason- 
able time,  ib. 

reasonable  tinoie,  qaestion  of  law,  depeadent  oo  facts,  ib. 

notice  to  drawer  ought  to  be  given  oy  holder^  dSO  n, 

in  what  case  notice  may  be  dispensed  with,  as  where 
drawer  has  not  effects,  320. 

knifwiedgt  by  indorser  of  the  bankntptcy  of  drawer  and 
acceptor  is  not  equivalent  to  notice  of  dishonour, 
322. 

notice  to  indorser  necessary  in  all  cases  except  where  the 
transaction  is  unfair,  323,  4. 

must  be  given  by  holder,  324  n. 

subsequent  promise  to  pay  is  a  waver  of  want  of  notice, 
323. 

not  necessary  to  demand  payment  of  drawer,  324. 

bow  to  declare  on  a  bill,  349* 

contract  must  be  truly  stated,  ib. 

what  variance  fatal,  350. 

how  to  declare  on  bills  payable  to  iktitious  payee,  ib. 

not  necessary  to  state  delivery,  351. 

how  plaintiff  may  decjiare  where  blank  indoraeiBe&ts  are 
struck:  out,  350  n. 

hdw  to  declsoe  on  a  bill  payable  to  a  man's  own  order, 
351. 

how  to  declare  on  i>ills  accepted  payable  at  a  particular 
place^  ib. 

how  to  decbre  i^inst  the  indorser,  352. 

of  adding  the  common  counts,  their  use  when  bill  drawn 
on  improper  stamp,  354. 

consideration  of  common  counts  must  be  stated  in  par- 
ticular, ib.  n. 

where  several  actions  are  commenced  by  bolder,  upcm 
what  terms  court  will  stay  proceedings,  355. 

of  the  reference  to  the  master  to  compute  prindpai  and 
interest,  after  interlocutory  judgment,  ib.  » 

9t  what  time  application  may  be  made  for  this  nile,  and 
in  what  courts,  ib. 
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how  to  proceed  after  interlocutory  judgtnent,  bn  bill  foi* 

foreign  money,  355. 
what  must  be  proved  on  executing  writs  of  inquiry,  356. 
evidence — proof  against  acceptor,  ib. 
against  indorser,  ib. 

foreign  bill,  in  case*  of,  protest  must  be  proved,  357. 
and  on  inland  bills^  if  stated,  358  n^ 
acceptor,  in  what  case  a  witness,  35i3. 
where  payee  may  prove  bill  void  for  want  of  stamp«  ib; 
drawer  may  prove  bill  void  for  usury,  ih. 
>   in  what  cases  interest  is  retoverable,  359« 
how  computed,  360. 

demand' of  principal  in  particular,  sufficient,  3G1.. 
see  Indorsement — Protest. 

BILL  OF  LADING  : 

where  property  passes  by  indorsement  of,  125^4 

BODY  CORPORA!  E : 

when  extinct,  1080. 

BONA  NOTABILIA :  754. 

BOND: 

when  a  bond  is  payable,  if  a  day  is  not  mentioned  in  the 

condition,  512. 
of  bonds,  covenants,  or  promises  to  pay  money  at  several 

day*— when  action  may  be  brought,  513. 
place  of  date  must  be  set  forth  in  declaration,  ib. 
money  cannot  be  paid  into  court  in  debt  on  bond,  ib. 
of  the  pleadings  to  4ebt  on  bond,  514. 
non  est  factum,  ib. 
nil  debet,  bad  on  demurrer,  ib.- 
how  to  prove  execution,  ib. 
proof  of  delivery,  ib.  ' 

of  the  general  rule  that  subscribing  witness  tnust   be 

called  to  prove  the  execution,  ib. 
of  the  exceptions  to  this  rule,  515. 
how  to  prove  deed  executed  in  the  East  Indies,  516. 
bond  30  years  old  may  be  given  in  evidence  without 

proof  or  execution,  517. 
exception  to  this  rule,  ib. 
what  evidence  will  avoid  the  bond,  ib.,  518. 
matter  which   renders   bond   voidable*  only   must   be 

pleaded  specially,  ib. 
how  one  of  two  obligors,  sued  without  the  co-obligor, 

must  plead,  ib. 
rules  for  pleading  accord  and  satisfaction,  518. 
natufe  of  duress,  519. 
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must  be  of  the  person,  519. 

of  the  replication,  530. 

of  avoiding  bonds  on  the  ground  of  unmoral  consideta* 

tion,  ib« 
of  bonds  made  in  restraint  of  trade,  ib. 
what  restraint  the  law  permits,  621 . 
bond  given  for  the  purpose  of  suppressing  if  prosecution 

for  perjury  is  illegal,  5*22. 
obligor  may  plead  matter  whether  consistent  or  not  with 

the  condition,  5Sd  n. 
of  considerations  illegal   by  statute:   gaming-*sale  of 

offices— simony — usury,  525  to  536. 
bond  originally  good,  cannot  be  avoiided  in  the  hands  of 

a  bona  fide  holder,  on  the  ground  of  subsequent  usurv^ 

534. 
bond  conditioned  to  perform  covenants,  559. 
how  the  obligee  used  to  proceed  at  common  law,  ib. 
inconveniences  of  this  mode,  560. 
of  the  remedy  provided  by  stat.  8  and  9  W.  3.  c.  11. 

560  to  563.  , 

construction  of  this  statute,  560  n. 
bond  debts,  where  bona  notabilia,  726. 

how  paid  in  a  course  of  administration,  740. 
replevin  bond, 

condition  of,  1100. 
how  construed,  1101. 
how  the  breach  may  be  assigned,  1 102. 
penalty  of,  fixed  by  stat  11 G.  S.  c.  19.  s.  S3., 
1103. 
in  trover  for  a  bond,  not  necessary  to  set  forth  date,  1282. 
for  debt  on  bond  of  ancestor  against  heir,  see  Heir. 

BOTTOMRY: 

definitipn  of,  97*3. 

difference  between  bottomiy  and  a  mere  loan,  97S,  3. 

statutes  relating  to,  973. 

BREACH : 

of  close,  1216. 
of  pounB,  659. 

of  assigning  the  breach  in  assumpsit,  103. 

covenant,  477. 

debt  on  bond  conditioned  to 
perform  covenants  at  com- 
mon  law,  and  under  star* 

8and9  W.  3.C.  11.,  559. 
on  replevin  bond,  1 102* 
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BRIBERY : 

debt  on  ^tat  against,  608. 

BRICKMAKER  : 
bankrupt,  173. 

BROKER: 

agentof  both  parties,  807. 
stock,  cannot  sell  on  credit,  764  n. 

BULL,  PAPAL: 

exemption  of  tithe  by,  1199- 

BY-LAWS : 

where  good,  1082. 
void,  1083. 
evidence  of,  1084. 

a 

CANCELLING: 

wills,  what  an  effectual  cancellation,  823. 
acceptances  of  bills  of  exchange,  316  n. 

CANONS: 

of  1603  not  binding  on  laity  prc^no  vigore,  724  n. 

CAPTURE : 

definition  of,  893. 
of  losses  by,  ib. 

insurance  against  all  captures  does  not  include  British 
capture,  895. 

CARRIER : 

of  common  carriers  and  their  responsibility,  378. 
who  are  common  carriers,  ib. 
Jiow  far  their  liability  extends,  380. 

as  to  loss  by  fire,  382. 
by  robbery,  ib. 
coach  owners  not  liable  for  inevitable  accident,  383. 
of  the  notice  given  by  carriers,  form  of,  ib. 
cases  relative  to  the  construction  of  general  notices,  38i>. 
statutes  limiting  the  responsibility  of  ship-owners,  389- 
statutes  empowering  J.  P.  to  fix  the  rates  of  land-car* 

riage,  391. 
how  the  lien  of  carriers  arises,  392. 
of  actions  against  common  carriers— must  be  brought  by 

the  owner  of  the  goods,  393. 
same  rule  holds,  in  the  case  of  carrier  by  water,  394. 
of  the  declaration,  on  the  custom  of  the  realm,  breach  of 

duty,  assumpsit,  395, 6. 
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conveniences  and  inconveniences  attending  the  different 

forms  of  declaring,  397. 
troiter  will  not  lie  against  carrier  for  mere  loss^ddS. 
where  trover  will  lie,  ib.  n. 

liable  as  at  common  law,  if  he  takes  upr  goods  at  inter- 
mediate places,  where  notice  limiting  nis  respon0ibility 

isnotafiixed,  1310. 
ship-owners  liable  in  respect  of  freight — of  declaring 

against  partners,  398. 
general  form  of  declaration  sufficient,  although  carrier  has 

given  notice,  399. 
owners  of  chartered  ship  liable,  though  king's  pilot  on 

board,  ib. 
in  what  cases  money  may  be  paid  into  court,  ib. 
evidence  of  any  thmg  not  amounting  to  legal  excuse 

immaterial,  401. 
master  good  witness  inaction  against  ship-owner,  ib. 
book-keeper  a  good  witness,  ib. 

CASE: 

where  case  or  trespass  is  the  proper  remedy,  416. 

where  special  action  on  the  case  or  trover,  1313. 

case  lies  against  sheriff  for  taking  insufficient  pledges, 

1103. 
case  lies  for  preventing  a  party  from  distraining,  653. 
so  for  rescuing  a  distress,  ib. 
against,  a  sheriff  for  an  escape  on  mesne  process,  or  in 

execution,  585. 
for  a  nusance, 

disturbance  of  common,  410. 
bow  to  declare,  411. 
disturbance  of  seat  in  a  pew,  1046  n. 
darkening  windows,  1044. 
j^  malicious  prosecution,  993. 

arrest,  996. 

for  a  rescous  of  person  arrested,  1132. 

for  shooting  off  a  gun  to  the  injury  of  plaintiff*8  decoy, 

422,  3. 
use  and  occupation,  1287. 

CASUAL  EJECTOR: 
judgment  against,  686. 

CAVEAT  EMPTOR: 

where  this  rule  applies,  83. 

CERTIFICATE: 

of  the  judge  under  stat.  22  &  23  Car. 2.  to  entitle  plahn 
liff  to  full  costs,  40« 
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under  stat  8  &  9  W.  3.  that 
there  was  a  reasonable  cause 
for  making  a  person  defend- 
,  *  ant  in  trespass,  41. 

under  stat  43  Eliz.  c.  6.  to  dc' 
prive  plaintiff  of  full  costs,  42. 
bankrupt's  certificate^  231 ,  2. 
gamekeeper's  certificate^  846, 7. 
penalty  for  not  producing  game  certificate  on  depaand, 
847. 

CHANCERY: 

bill  in,  684.  • 

CHAPEL : 

what  within  marriage  act,  16, 17  n. 

CHARTERS : 

construction  of,  1078. 

CHURCH  SEAT : 

action  on  the  case  for  disturbance  of,  1046  n. 

CHURCHWARDEN: 

is  within  the  meaning  of  the  words  •*  other  officer,"  in 
Stat  24  G.  2.  c.  44.,  858  n. 

CLAUSUM  FREGIT: 
where  it  lies,  1217. 

COCK-FIGHT : 
wager  on,  1303. 

COGNIZANCE: 

in  replevin,  nature  of,  1113, 

COMMAND : 

traversable  in  replevin  or  trespass  laid  transitorily,  and 
nqw  in  trespass,  quare  clausum  f regit,  1114. 

COMMENCEMENT  OF  ACTION : 
how  shewn,  60.1  n.,  843,  4  n. 

COMMERCE : 
illegal,  925. 

COMMISSION : 

of  bankrupt,  243. 

malicioualy  suing  out,  231,  424  a 

supersedeas  of,  1255. 

COMMITTEE  OF  LUNATIC; 
cannot  bring  ejectment,  663. 

COMMON: 

right  of,  defined,  402. 
of  pasture,  403. 
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its  kinds,  403. 

appendant,  404. 

sans  nombre,  ib. 

appurtenant,  405. 

because  of  vicinage,  403. 

in  gross,  407. 

of  fishery,  778. 
of  the  interest  of  the  owner  of  the  soil,  408. 
of  the  statute  of  Merton  and  other  statutes  relating  to 

improvement,  409. 
vfhsit  right  the  lord  may  enclose  against,  ib. 

COMMONER: 

in  what  case,  may  abate  nusance,  410. 
,     of  actions  on  the  case  by,  41 1. 

how  to  declare,  ib. 

what  injury  sufficient  to  maintain  action,  ib. 

how  to  plead  licence  from  lord  to  dig  turves,  ib. 

of  the  ancient  remedy  for  surcharge,  412- 

of  the  modern  remedy  by  action  on  the  case,  ib. 

bow  to  declare,  ib. 

where  person  claiming  common  in  the  same  place  majr 
be  a  witness,  413,  1117  n. 

of  pleading  a  prescription  for  common  during  part  of 
tne  year,  1U7. 

how  a  copyholder  ought  to  plead  when  claiming  com- 
mon, either  in  the  lord*s  soil  or  in  the  soil  of  other 
persons,  ib. 

inhabitants  of  a  vill,  unless  incorporated,  cannot  pre- 
scribe for  tommon,  1118. 

of  variances  between  prescription  for  common  as  laid 
and  found,  1110. 
COMPETENT  WITNESSES: 

who  are,  815. 

COMPOSITION : 

with  creditors,  66. 
real,  for  tithes,  1202. 

CONCEALMENT : 

where  it  vacates  contract  of  insurance,  930. 

CONDITION: 

of  the  nature  of  conditions  precedent  in  assumpsit,  106. 

in  covenant,  480. 

CONSEQUENTIAL  DAMAGES: 
action  for,  416. 

CONSIDERATION : 

of  the  consideration  required  to  support  an  assumpsit,  4^. 
^lust  l>e  of  spme  value  in  contemp^tiom  of  law,  AQ. 
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where  forbearance  of  suit  is  a  sufficient  consideration,  48. 

where  not,  50, 

must  move  from  plaintiflf,  5SL 

party  undertaking  must  have  power  to  perform  it,  53. 

past  or  executed,  not  sufficient,  54. 

now  the  consideration  ought  to  be  stated  in  the  declara- 
tion, lOl. 

of  insufficient  considerations,  102. 

executory  and  executed,  ib.,  103. 

where  matter  dehors  t^e  deed  may  be  averred,  in  order 
to  shew  ill^al  consideration,  522,  3. 

consideration  of  bill  of  exchange,  304. 

of  promissory  note,  369. 
CONSIGNOR : 

where  he  may  stop  in  transitu,  1169. 
CONSOLIDATION : 

rule,  explanation  of,  923« 
CONSPIRACY : 

how  the  modem  action  on  the  case  for  malicious  prose- 
cution differs  from  the  old  action  for  a  conspiracy, 
993. 

CONSTABLE : 

action  against,  must  be  laid  in  proper  county,  855. 
may  plead  general  issue,  ib. 
entitled  to  double  costs,  ib. 
but  must  procure  certificate,  ib. 

no  action  will  lie  against,  until  demand  made  of  the  pe- 
rusal and  copy  of  warrant,  859* 
must  be  commenced  within  six  months,  859,  860« 

unless  constable  acted  without  a  warrant,  859  n« 
in  what  cases  constable  may  justify  an  arrest,  865. 

CONSTRUCTION  : 

of  covenants,  428. 
of  charters,  1078. 

CONTRACT: 

open  and  rescinded,  329. 
CONVERSION : 

what  shall  be,  1^66. 

CONVICTION : , 

must  negstiye  qualification  specially,  844. 

CONVOY: 

warranty  to  depart  with, 

meaning  of,  938.  ^ 

Stat  43  6. 3.  c.  57*  obliging  ships  to  sail  with,  941. 
COPY  OF  INDICTMEN  J^ : 

in  felony,  only  granted  by  leave,  1002. 
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COPYHOLD: 

grantee  of  the  reversion  of  copyhold  lands  is  within  the 
intention  of  the  stat.  32  H.  8.  c.  34.  and  mi^  maintain 
covenant  against  lessee,  &c.  464. 

ejectment  may  be  brought  by  a  bishop  for  a  forfeiture 
of  copyhold  committed  during  the  vacancy  of  the 
see,  661  n. 

heir  may  maii^tain  ejectment  for  copyhold  before  ad- 
mittance, ib. 

but  until  admittance  of  surrenderee,  surrenderor  re- 
mains seised,  and  if  he  die  his  heir  may  bring  eject- 
ment, ib. 

how  surrenderee,  after  admittance,  may  lay  the  demise, 
ib.,  682. 

devisee  of  devisee,  who  died  before  admittance,  cannojt 
maintain  ejectment,  661  n. 

not  within  the  stat.  against  fraudulent  conveyances,  ib. 
or  the  stat.  of  frauds,  relating  to  devises  of  lands,  80£^. 

CORPORATION: 

"  see  bill  of  exchange, 
aggregate,  may  maintain  ejectment,  662. 

ought  to  state  that  the  demise  was  by  deed,  683. 

must  execute  a  letter  of  attorney  to  some  peison,  eija- 
powering  him  to  enter  on  the  land,  666. 

incidents  and  powers,  lOSO,  1  * 

CORRECTION : 
of  children,  36. 
scholars,  ib. 
servants,  ib. 

COSTS ; 

in  assault  and  battery,  \0. 

stat  22  &  23  Car.  2.  c.  9.  preventing  plaintiff  from  re- 
covering more  costs  than  damages,,  unless  judge  cer- 
tify, ib. 

this  statute  does  not  extend  to  writs  of  inquiry,  nor  to 
cases  where  plaintiff  complains  of  a  substantive  and 
independent  injury  to  a  personal  chattel,  although 
laid  in  the  same  declaration  with  assault  and  battery, 
ib. 

ftat.  8  &  9  W.  3.  c.  11.  giving  costs  to  defendants  in 
trespass  who  are  acquitted,  unless  judge  certify  that 
there  was  reasonable  cause  for  making  them  defend- 

«  ants,  41. 

t\iis  statute  does  not  extend  to  cases,  where  one  of  de- 
fendants lets  judgment  go.  by  default,  and  the  others 
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Bte  acquitted,  ib. ;  nor  to  actions  of  trespass  on  the 
case,  as  for  a  nusance,  41  n* 
nor  to  replevin,  1130. 
nor  to  trover,  1286. 
Stat  8  &  9  W.  3.  c.  11.  s.  4.  giving  full  costs  for  wilful 

and  malicious  trespasses,  41.    See  Trespass. 
Stat  43  Eliz.  c.  6.  s.  2.  whereby  plaintiff  may  be  deprived 
of  costs  by  a  certificate,  42.  * 

construction  thereof,  ib. 
in  replevin, 

plaintiff  entitled  to  costs,  by  virtue  of  the  stat  of 

Gloucester,  1129. 
defendant  avowing  for  rent,  custom,  or  service,  en- 
titled to  costs  by  Stat  7  H.  8.  c.  4.,  1130. 
this  Stat  extends  to  avowries  for  heriots,  but  not 
to  an  amerciament,  1130. 
in  slander, 

plaintiff  recovering  under  40^.  is  only  entitled  to 
so  much  costs  as  damages  amount  to,  1167.    ^ 
in  debt  on  stat  2  &  3  E.  6.  for  not  setting  forth  tithes, 
plaintiff  obtaining  judgment  entitled  to  costs  by 

stat  8  &  9  W.  3.  ell.  s.  3.,  1 198. 
and  by  the  same  stat  defendant  is  entitled  to  costs 
if  plaintiff  be  nonsuit,  &c.  ib. 
in  trespass,  - 

of  the  inconveniences  resulting  from  the  stat.  of 
Gloucester  giving  full  costs,  where  the  smallest 
damages  were  given,  1249. 
of  the  remedy  provided  by  stat  99  &  93  Car.  9. 

c.  9.,  ib. 
of  the  construction  of  this  statute  as  far  as  it  re- 
lates to  local  trespasses,  ib. 
what  actions  are  within  the  stat,  ib.,  1930. 
this  stat.  does  not  extend  to  a  mere  asportavit  of 

j)ersonal  property,  ib. 

if  it  appear  on  the  face  of  the  declaration^  that 

the  freehold  might  have  come  in  question,  it 

is  sufficient  to  bring  the  case  within  the  stat, 

19j1. 

plaintiff  is  not  entitled  to  costs  of  increase,  merely 

because  a  view,  has  been  had,  ib. 
of  the  cases  to  which  the  stat  does  not  supply, 

1959. 
of  the  stat  4  &  5  W.  and  M.  c.  93.  s.  10.  givine 
full  costs    against  inferior  tradesmen,  found 
guilty  of  hunting,  fishing,  &c,  1253. 
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of  the  perM>D»  within  the  descriptioii  contained 
in  this  act,  ib. 

of  the  Stat  8  &  9  W.  3.  ell.  s.  4.  against  wilful 
and  malicious  trespasses,  1^4. 

judge  not  bound  to  certify  under  this  stat  al- 
though trespass  be  committed  after  notice,  ib. 
introrer, 

plaintiff  reooverii^  damages  to  any  amount  is 
entitled  to  full  costs,  1986. 

COUCH ANCY : 

meaning  of,  404  n. 

COUNTERMAND : 

a  license  executed  is  not  countermandable,  but  otherwise 
when  it  is  executory,  1054. 

COUNTERPART  : 

where  evidence,  706. 

COURT : 

sentence  of  a  council  of  war,  conclusive  in  an  action  of 
battery,  36. 

COVENANT : 

express  and  implied  covenants  defined,  4S& 

damages  only  recoverable  in  actions  of  covenant, 

ib. 
on  promised  by  deed ;  covenant,  or  debt,  the  only 

remedy,  4S7. 
exceptions  to  this  rule,  ib.  n. 
how  covenants  are  to  be  construed,  498. 
covenants,  in  general  terms,  frequently  narrowed 

and  confined,  4^. 
cases  illustrating  this  rule,  A29  to  438. 
express  covenants,  nature  of,  433. 
party  bound  to  perform  duties  and  sustain  chaiges 

imposed  by  his  own  contract,  notwithstanding 

inevitable  accidents,  435. 
as  in  the  case  of  sudden  flood,  ib. 
or  fire,  ib. 
of  the  relief  afforded  by  a  court  of  equity  in  these 

cases,  430,  7. 
lessee  and  his  personal  representative  are  bound 

bv  express  covenants  running  with  the  land 

after  assignment,  438. 
illustration  of  this  rule,  ib.,  439. 
implied  covenants  explained,  441. 
instances  of,  ib. 
follow  the  nature  of  the  interest  granted,  ib. 
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restrttned  and  qualified  by  express  coTenantf, 

442. 
joirU  and  several  covenants^  443. 

action  follows  the  nature  of  interest,  ib. 

where  the  interest  is  joint,  action  must  be  brought 

by  sunrivors,  and  death  of  companion  must  be 

averred,  444, 
consideration  cannot  be  presumed  to  support  a 

deed  void  on  the  face  of  it,  446. 
covenant  by  husband  with  trustees,  for  mainte- 

nance  of  wife  in  case  of  separation,  is  good, 

447. 
relative  covenants  in  void  lease  are  void,  ib. 
but  independent  covenants  are  not,  ib. 
assignee  of  void  lease  cannot  maintain  covenant, 

448. 

what  will  be  a  breach  of  covenant  not  to  assign  without 
licence,  450. 

extends  only  to  acts  of  the  party,  and  not  to  as- 
signments by  operation  ot  law,  except  in  the 
case  of  fraud,  451,  2. 
discharged  by  leave  once  granted  either  to  alien 
whole  or  part,  452. 
covenant  for  quiet  enjo}rment  extends  not  to  entries  by 
strangers,  453. 

how  the  declaration  must  be  framed  for  breach  of 

such  covenant,  454. 
of  the  manner  of  averring  title  in  party  evicting, 

455. 
cases  illustrating  this,  455  to  457- 
what  will  be  a  sufficient  averment  where  the  co,^ 

venant  is  particular,  457. 
in  what  cases  the  heir  may  maintain  covenant, 

459. 

where  an  executor  may  sue,  ib. 

of  the  action  of  covenant  by  assignee  of  the  re- 
version and  assignee  of  the  term,  461. 

provisions  of  stat.  Sd  H.  8.  c»  34.  relating  to  as* 
signees  of  the  reversion,  ib. 

construction  of  this  statute,  463. 

copyholds  within  it,  464. 

assignee  by  parol  might  have  maintained  cove- 
nant  at  common  law,  ib. 

where  heir  may  be  charged  as  assignee,  465. 

executor  liable  on  covenant  of  testator,  although 
not  named,  466. , 
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of  laying  the  venue  in  actions  on  covenants  in 
leases,  where  transitory,  where  local,  474, 5. 

requisites  of  declaration,  475,  6. 

of  averring  delivery  8ub.sequent  to  the  making  of 
deed,  476. 

how  to  set  forth  the  provisions  of  the  deed,  476. 

of  the  danger  attending  the  setting  forth  the  deed 
at  length,  ib.  n. 

bow  husband  seised  in  right  of  wife,  must  declare, 

477. 
of  assigning  the  breach  in  covenant,  ib. 
accord  and  satisfaction  may  be  pleaded  in  dis- 
charge of  damages^  492. 
but  a  covenant  to  pay  money  cannot  be  dis- 
charged without  deed,  493. 
lessee  may  plead  eviction  in  bar  of  coveoant  for 

rent,  but  not  a  trespass,  494. 
infancy  must  be  pleaded  specially,  493* 
infant  apprentice  not  bound  except  by  custom » 

ib. 
levied  by  distress  cannot  be  pleaded,  495. 
in  what  case  necessary  to  reply  the  estoppel  to  nil 
habuit  in  tenementis,  496. 
^       assignee  of  reversion  may  take  advantage  of  estop* 
pel  running  with  the  land,  ib. 
^    what  is  necessary  in  order  to  give  a  party  the  be* 
neiit  of  an  estoppel,  497. 
where  the  estoppel  will  not  operate,  498. 
where  defendant  may  plead  performance  gene- 
rally, and  where  he  must  plead  specially,  501. 
on  covenant  to  build  an  house,  or  pay  rent,  release 

must  be  given  after  covenant  broken,  ib. 
notice  of  set-off  cannot  be  given  in  evidence  upon 

non  est  factum,  50$. 
unliquidated  damages  cannot  be  set  off,  ib. 
of  payment  of  money  into  court,  in  what  cases  it 

IS  permitted,  503. 
variance  between  declaration  and  evidence,  499, 

1310. 
court  is  bound  to  give  judgment  for  plaintiff,  if 
there  be  a  breach  of  covenant,  although  it  is 
stated  informally,  505. 

CRICKET: 

a  game  within  stat  of  Ann.,  1301,  n. 

CRIMINAL  CONVERSATION : 

see  Adultery. 
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CUSTOM: 

•ee  Prescription. 

ai  to  notice  of  setting  out  tithe,  1052. 
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DAMAGE  FEASANT : 
avowiy  for,  11 15, 

DAMAGES: 

unliquidated  cannot  be  set  off,  509. 

what  circumstances  will  operate  in  increase,  and  what 
in  mitigation,  of  damages  in  an  action  for  adultery, 
95. 

how  the  damages  are  to  be  assessed  upon  a  verdict 
against  joint  trespassers,  d9. 

special  damage,  in  consequence  of  words  actionable  in 
themselves,  must  be  stated  in  declaration  with  preci- 
sion* and  certainty,  U 59. 

where  wqixls  are  not  actionable  in  themselves,  special 
daniage  must  be  stated  and  proved,  11(>0. 

damages  for  conversion  of  bill  of  exchange,  how  calcu- 
lated, 1297. 

DATE: 

of  bill  of  exchange^  999- 
of  policy,  883. 

DAY: 

when  inclusive,  196. 

DEBT : 

for  what  it  lies,  608. 

in  the  debet  and  detinet,  or  detinet  only,  564,  577. 
,  what  must  be  alleged  in  debt  on  an  amerciament,  509. 
debt  lies  on  promissory  note,  ib. 

foreign  Judgment,  510. 
not  necessary  that  plaintiiT  should  recover  exact  sum 

demanded,  ib. 
on  bond^ 

see  Bond. 
^n  judgment^ 

on  what  judgment  it  lies,  571. 
judgment  must  be  unsatisfied,  ib. 
where  venue  must  be  laid,  ib. 
nul  tiel  record  to  Irish  judgment  must  conclude 
to  the  country,  57  2, 
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writ  of  error  cannot  be  pleaded  in  bar,  572. 
costs  not  recoverable,  unless  by  special  order».  ib. 
for  rent  arrear^ 

tenant  for  life,  may  maintain  debt  for  rent  arrear, 

572,  3. 
executor  of  person  seized  of  rent  service,  &c.,  may 

maintain  debt,  573. 
leasee  for  years,  having  assigned  his  term,  may 

maintain  debt,  ib. 
of  the  Stat.  4  G.  2.  c.  28.  against  tenants  holding 

over  wilfully,  ib. 
notice  to  quit  in  writing  includes  demand,  574  n. 
action  may  be  brought  on  this  statute  after  reco- 
very in  ejectment,  575. 
tenant  holding  over  after  notice  given  by  himself, 

shall  pay  double  rent,  570*. 
not  necessary  that  notice  should  be  in  writing, 

ib.  n. 
it  seems,  that  action  cannot  be  maintained  on  this 

Stat,  after  recovery  in  ejectment,  577  n. 
where  debt    by  lessor  against   lessee  may  be 

brought,  577. 
where  by  grantee  of  reversion  against  lessee,  or  by 

lessor  against  assignee,  ib. 
where  debt  by  executor  must  be  in  the  debet  and 

detinet,  and  where  in  the  detinet  only,  ib. 
debt  lies  for  use  and  occupation,  578* 
against  sheriff  for  escape^ 

see  Escape, 
of  debt  on  stat  against  bribery  at  elections  o(  members 
of  parliament,  ^8* 

Srovisions  of  the  statute,  609. 
iscoverer  indemnified  against  penalties,  ib. 
giving  the  bribe  constitutes  the  offence,  whether 
*    party  bribed  break  his  promise  or  not,  610. 

DEBTEE  EXECUTOR: 

where  debt  is  released  by  making,  542. 

DECEIT : 

action  on  the  case  lies  fbr,  621. 
on  implied  warranty,  ib.  " 

scienter  must  be  averred  and  proved,  622,  3. 

action  lies  for  deceit  against  any  person  who  deceives, 
by  a  false  assertion,  another  who  has  placed  a  reason- 
able confidence  in  him,  623. 

pECLARATION: 

entitled  generally,  to  what  it  relates,  72  n, 
where  must  be  entitled  properly,  152. 
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DEED: 

how  avoided  by  rasure  or  alteration^  517^ 
where  profert  is  necessary,  475  n. 
case  will  not  lie  where  there  is  a  deed,  427* 
exceptions  to  this  rule,  ib.  n. 
where  the  counterpart  is  evidence,  706. 
where  a  deed  from  its  antiquity  may  be  given  in  evi- 
dence without  proof  of  execution,  517. 

DE  INJURIA  SUA  PROPRIA: 

de  injuria  su&  proprii  absque  tali  causa,  a  good  repli- 
cation to  justifications  consisting  merely  of  matter  of 
fact,  as  son  assault  demesne,  38. 

but  not  where  defendant  insists  on  a  right,  1246. 

DEL  CREDERE: 

commission,  nature  of,  762  n.' 

DELIVERY: 

of  attorney's  bill,  157. 

of  deed,  what  sufficient,  514. 

to  carrier,  vests  property  in  vendee,  394  n. 

DEMAND  AND  REFUSAL: 

when  evidence  of  a  conversion,  1283,  4.  1312, 3. 

DEPARTURE : 

what  shall  be  in  replevin,  1096. 

DEPOSIT ; 

at  sale  by  auction,  when  recoverable,  169. 

DEPOSITION: 

where  not  evidence,  713, 
of  Gentoo,  816. 

DESCENT: 

where  it  tolls  entry,  693. 

DETINUE: 

where  this  action  will  lie,  634. 

the  good^  or  value  may  be  recovered,  ib. 

property  must  be  in  plaintiff,  at  the  time  of  tlie  aclioii 

brought,  635. 
but  property  without  having  had  possession  is  sufficient, 

ib.  ^ 
detinue  will  lie  for  specific  goods  only,  ib. 
defendant  must  be  in  possession,  636. 
grounds  of  the  action,  ib. 
bailment  not  traversable,  ib. 
of  the  general  issue  non  detinet,  637. 
what  may  be  given  in  evidence  under  it,  ib. 
form  of  the  judgment,  ib. 
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DEVASTAVIT: 

what  is  such,  276, 741. 

DEVIATION: 

nature  and  effect  of,  on  contracts  of  insurance,  diS. 
what  will  justify  a  deviation,  951. 

DEVISE:  •  i 

see  Will. 

DEVISEES : 

liability  of,  upon  bond  made  by  testator,  568. 

DEVISEE  OF.  TERM: 

what  he  must  prove,  705.  '     .    . 

DISCONTINUANCE: 

in  pleading,'  4  n. 

of  estate,  695. 

of  the  different  methods  by  which  an  estate  may  be  dis- 
continued, ib. 

Stat  11  H-  7.  c.  20.  relating  to  discontinuances  by  wife,  ib. 

Stat  32  H.  S.  c.  28.  relating  to  discontinuances  by  hus- 
band, 69(y. 

DISSEISIN: 

what  amounts  to,  703. 

DISSEISOR: 

account  does  not  lie  against,  1. 

DISTRESS:  I 

distress  formerly  considered  as  a  pledge  only,  638. 
for  what  a  distress  may  be  taken  at  common  law,  by 

prescription,  by  statute,  639. 
of  the  general  rule,  that  all  moveable  chattels  may  be 

distrained,  for  rent  arreat,  641. 
what  things  are  privileged  absolutely,  642.  | 

what  conditionally,  643.  ' 
what  may  be  distrained^  damage  feasant,  ib, 
V)ho  may  distrain^^ 

recoverors  of  manors,  &c.,  644. 

personal    representatives  of  tenants  of  freehold 

rents,  ib.   .- 
husbands  seized  in  right  of  their  wives,  iU 
tenants  pur  auter  vie,  ib. 
person  entitled  to  separate  hei'bage,  645. 
tenant  in  common,  ib. 
executor,  ib. 
mortgagee,  646. 
commoner,  ib. 

lessee  for  years  having  assigned  cannot  distrain,. 
647- 
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of  the  time  at  which  a  distress  may  be  taken, 

at  common  law,  647, 

by  Stat.  8  Ann.  e.  14.,  ib. 

possession  of  personal  representative  is  the  posses* 
sion  of  tenant  under  tins  statute,  ib. 

distress  for  re;2t  must  be  taken  in  the  day-time, 
648. 
of  the  place  where  a  distress  may  he  taken^ 

distress  for  rent  service  must  be  taken  on  the  land 
648. 

of  distraining  in  houses,  648, 9. 

if  separate  demises,  distress  n^ust  be  on  the  seve- 
ral premises,  649. 

of  fresh  suit,  ib. 

how  to  proceed  when  goods  are  clandestinely  re- 
moved, 648  ii. 

of  driving  the  distress  out  of  the  hundred,  650. 

remedy  for  the  same,  ib. 

where  growing  crops  may  be  laid  up,  ib. 

of  the  sale  of  distresses  for  rent  arrear  under  stat 
2  W.  &  M.  c.  5.,  651, 

where  an  action  for  pound-breach  will  lie,  652. 

duty  of  pound-keeper,  ib. 

where  rescous  lies,  ib. 

of  abusing  the  distress,  and  thereby  becoming  a 
trespasser,  ab  initio,  654. 
.  statute  provisions  on  this  subject,  11  G.  2.  c.  19. 
8.  19.  and  17  G-.  2.  c.  3&  s.  8.,  ib. 

construction  of  11  G.  2.  c.  19.  s.  19.,  1224  n. 

trespass  will  not  lie  for  excessive  distress  merely, 
655. 

nor  for  irregular  distress,  where  irregularity  is  not 
an  act  of  trespass,  1224. 

DISTURBANCE: 

of  common,  40. 

of  seat  in  pew,  1046  n. 

DITCHES: 

rule  concerning,  1218. 

DIVIDENDS: 

not  apportionable,  581  n.  * 

DOCKET: 

of  judgment,  where  accessary,  739. 

DOMESDAY: 

book,  evidence  as  to  antient  demesne,  714. 

VOL,   II.  y  Y 
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DOOR: 

breaking  open,  1938. 

DRUNKENNESS: 

ground  of  avoiding  deed,  5 18. 

DURANTE  ABSENTIA: 
administration,  733. 
minori  aetata,  administration,  ib. 

DURESS: 

plea  of,  to  debt  on  bond,  519. 
must  be  of  the  person,  ib. 
replication  to  plea  of,  5$0. 


E. 

EJECTMENT: 

nature  of  the  action,  668. 

short  account  of,  ib. 

party  who  has  the  legal  estate  must  prevail,  659* 

explanation  of  Lord  Mansfield's  aoctrine  in  Lade  r. 

Holford,  ib. 
plaintiif  must  recover  on  the  strength  of  his  own  title, 

600. 
by  whom  ejectment  may  be  brought, 
by  copyholders,  661. 
by  guardian  in  soc^e  and  testamentary  guardian, 

662. 
by  mortgagee,  and  herein  of  staying  the  proceedings 

under  stat  7  G.  9.  c.  SO.,  ib.  and  n. 
committee  of  lunatic  cannot  bring  ejectment,  663. 
what  description  will  be  sufficient  of  the  thing  for 

which  ejectment  is  brought,  ib. 
instances  of  insufficient  description,  665. 
of  entries  before  ejectment  brought,  ib. 
to  avoid  fine  with  proclamations,  666. 
of  the  declaration, 
venue,  681. 

demise  laid  must  be  such  as  title  warrants,  ib. 
on  what4ay  demise  must  be  laid,  689. 
of  the  term  for  which  demise  is  laid,  ib. 
court  will  permit  term  to  be  enlarged,  ib.  n. 
in  what  cases  the  declaratioli  ought  to  state  that 

the  demise  was  by  deed,  683. 
ouster  should  be  stated  after  the  deaiise,  ib. 


INDEX* 

of  the  notice  subscribed  to  the  declaration,  684. 

of  the  day  of  appearance,  ib- 

what  shall  be  considered  gooa  service,  ib. 

how  to  proceed  where  difficulties  arise  as  to  the 

service,  686. 
of  moving  for  judgment  against  casual  ejector, 

686. 
at  what  time  tenant  must  appear  in  town  and 

country  causes,  ib. 
substance  of  consent  rule,  687. 
difference  between  consent  rule  in  C.  B.  and  com- 
mon consent  rule  in  B.  tl.,  ib. 
argument  raised  on  this  difference,  as  to  proving 

defendant  in  possession,  determination  of  the 

court  of  B,  R.  on  this  point,  ib. 
of  the  special  consent  rule  in  B.  R.,  688. 
tenant  bound  to  give  notice  by  stat.  to  landlord, 

of  delivery  of  declaration,  ib. 
of  the  landlord  being  made  defendant,  ib. 
who  shall  be  considered  as  a  landlord  for  this 

purpose,  689. 
•    parson  not  permitted  to  defend  for  a  right  to  en- 
ter and  perform  divine  service,  ib. 
provisions  of  stat.  4  Greo.  2.  c.  28.  §.  2,  4.  relating 

to  re-entries  for  non-payment  of  rent,  ib. 
construction  thereof,  690. 
what  shall  be  considered  as  a  vacant  possession, 

691. 
Of  the  Pleadings : 

antient  demesne,  693. 

defence  on  the  ground  of  right  of  entry  having 

been  taken  away,  ib. 
by  descent,  ib. 
by  discontinuance,  695. 
by  fine  and  non-claim,*" 697. 
by  stat.  of  limitations,  701. 
evidence : 

on  the  part  of  lessor  of  plaintiff',  705. 

by  devisee  of  term,  ib. 

administrator,  ib. 

tenant  by  elegit,  706.    See  Elegit. 

landlord,  ib. 

mortgagee,  710. 

rector,  ib. 

lessor  of  plaintiff  must  prove  tenants  in  posses* 

sion,  7J1. 

y  Y  2 
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evidence  on  the  part  of  defendant,  715. 
plaintiff  may  recover  less  than  he  declares  for» 

716. 
form  of  judgment,  717. 
every  intendment  will  be  made  to  support  the 

judgment,  ib. 
execution,  718. 
see  Error— Notice  to  Quit — Mesne  Profits. 

ELEGIT: 

tenant  by,  what  be  must  prove,  706. 
examined  copy  of  the  judgment  roll,  containing  the 
award  of  elegit  and  return  of  the  inquisition,  is  evi- 
dence of  plaintiff's  title,  without  proving  a  copy  of 
the  elegit  and  of  the  inquisition.  Ramsbottom  v. 
Buckhurst,  2  Mauled  Selwyn,  565, 

EMBARGO: 

nature  of,  897- 

effect  of,  on  contract  of  insumnce,  ib. 

ENLARGEMENT: 

of  demise  in  ejectment,  682  n. 

ENTRY: 

actual  entry,  where  necessary,  665. 

where  not,  ib. 
tolled  by  descent,  693. 

entry  into  part  is  a  suspension  of  rent,  but  not  of  a  co- 
venant to  repair,  494  n. 
what  is  a  waver  of  a  right  of  entry  for  a  forfeiture,  677. 

EQUITY  OF  REDEMPTION: 

release  of,  good  consideration,  47  n. 

ERROR: 

writ  of  error,  in  account,  can  be  brought  after  second 

judgment  only,  5. 
no  writ  of  error  allowed   after  verdict  in  ejectment, 

unless  plaintiff  in  error  linds  bail,  719. 
of  the  costs  in  error  in  replevin,  11*29* 

ESCAPE : 

of  the  remedy  at  common  law,  584. 

by  statutes,  585. 
debt  for  escape,  more  eligible  proceeding  than  action  oi 

the  case,  586. 
sheriff  liable  for  escape  after  recaption  on  escape  war* 

rant,  ib. 
of  voluntary  and  negligent  escapes,  ib. 
of  escapes  upon  habeas  corpus,  587. 


INDEX. 

ftheriff  liable  for  escape,  though  judgment  on  proceas^ 

be  erroneous,  ib. 
so  where  court  has  not  jurisdiction,  588. 
Stat  8  &  9  W.  3.  c.  27.  s.  I.  relative  to  the  duty  of 
gaoler ;  s.  8.  refusal  to  shew  the  prisoner  to  be  deem- 
ed an  escape;  s.  9.  gaoler  to  give  notice  in  writing  of 
persons  in  his  custody — such  note  to  be  evidence, 
589, 590. 
of  recaption,  500. 

prisoner  in  execution  being  permitted  by  plaintiff  to  go 
at  large,  was  considered,  at  common  law,  as  a  satis- 
faction of  judgment,  591. 
consequences  of  this  rule,  592. 
persons  imprisoned  for  small  debts  may  apply  for  their 

discharge  after  having  lain  in  prison  for  a  year,  ib. 
by  whom    and    against  whom  an  action   for    escape 

may  be  brought,  593,  4. 
of  the  declaration,  59o» 
what  averments  are  necessary,  ib. 
pleadings, 

recaption  before  action  brought,  596.  . 
a  plea  to  an  action  against  the  marshal,  Sec. 
for  the  escape  of  a  prisoner  in  custody  for 
a  debt,  after  stating  the  return  of  the  pri- 
soner into  custody  after  such  escape  before 
action  brought,  ought  to  shew  a  detension 
of  him  by.  the  officer,  down  to  the  com- 
mencement of  the  action,  or  a  legal  dis- 
charge from  that  detention,  597. 
proof  necessary  to  support  the  action  for  es- 
cape, 597. 

ESCROW: 

what  is  an,  514. 

tSTOPPEL: 

of  replying  the  estoppel  to  nil  habuit  in  tenementis, 
in  covenant,  496. 
in  debt,  582. 
assignee  of  reversion  may  take  advantage  of  estoppel 

running  with  the  land,  496. 
what  is  necessary  in  order  to  give  a  party  the  benefit 

of  an  estoppel,  497. 
where  the  estoppel  will  not  operate,  498. 
a  verdict  found  in  trespass  on  any  fact  or  title,  distinctly 
4)ut  in  issue,  may  be  pleadad  as  an  estoppel  in  ano- 
ther action  between  the  same  parties,  1235. 
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t 

EVICTION: 

lessee  may  plead  eviction^  but  not  a  mere  tre»pas8y  ia 
bar  to  covenant  for  rent  arrear»  494, 
debt,  580. 
avowry,  1121. 
upe  and  occupation,  1236. 
EVIDENCE : 

in  action  for  adultery,  15. 

iparriage  must  be  proved,  ib. 

what  Bufficient  proof  of,  ib. 
identity  of  parties  how  it  may 

be  proved,  23. 
Fleet  books,  not  evidence,  ib, 
where  declaration  of  wife,  and  letters  written 
by  her,  are  evidence;  where  not,  24. 
in  actions  by  assignees  of  bankrupt,  what  must  be 

proved,  243. 
supers^eas  of  commission,  evidence  of  commission  issu* 

mg  on  particular  day,  255. 
in  actions  by  husband  and  wife,  283. 
in  actions  on  bill|»  of  exchange,  356. 

on  executing  writ  of  inquiry,  tb« 
of  protest,  357,8. 
on  promissory  notes,  375. 
agamst  carriers,  400. 
in  debt, 

on  foreign  j  udgmen t,  510. 
on  bond, 

how  to  prove  execution,  514. 

delivery,  ib. 
deed  executed  in  East  In* 

dies,  516. 
bond  void,  517. 
plea  of  payment,  539. 
for  rent  arrear,  582. 
against  sheriff  for  escape,  597* 
pn  penal  statutes, 

must  prove  that  action  was  brought  with- 
in limited  time,  601,  2. 
on  statute  against  bribeiy  at  elections  of  mem- 
bers of  parliament, 

that  action  was  brought  within  limited 

time,  614. 
not  necessary  to  shew  that  precept  was 

returned,  if  not  alleeed,  615, 
immaterial  variances  between  precept  al- 
leged and  proved^  ib. 


INDEX. 

copy  of  poll  admissible  evidence,  616. 
not  necessary  to  prove  that  party  bribed 
had  a  right  to  vote,  ib. 
in  actions  for  deceit, 

scienter  roust  be  proved,  623. 
in  detinue,  636. 
in  ejectment, 

on  the  part  of  lessor  of  plaintiff,  705. 
on  the  part  of  defendant,  71 5* 
of  a  fine,  700. 

in  trespass  for  mesne  profits,  721. 
in  actions  by  and  a^inst  executors^  759. 
of  the  execution  of  wills  required  by  the  fifth  section 

of  the  statute  of  frauds,  8*20. 
in  actions  on  the  game  laws,  845. 

on  policies  of  insurance,  959* 
for  libel,  987. 

for  malicious  prosecution,  1001. 
for  a  nusance,  1053. 
relating  to  partners,  1063. 
in  quo  warranto  informations,  1086. 
in  actions  for  reteous,  1132. 

for  seamen's  wages,  1144. 

for  slander,  1166. 

on  Stat.  2  &  3  Edw.  6.  c«  13.  for  not  setting 

out  tithes,  1211. 
for  trespass,  what  may  be  given  in  evidence 
under  the  general  issue,  1228. 

EXECUTOR : 

whenentitled  to  standing  cora,  1265 n. 
account  by  and  against,  3. 
see  Administrator. 

EXPRESS: 

malice,  where  not  necessary  to  prove,  995,  6  n. 
warranty, 

action  lies  on,  623. 

in  insurance,  936. 


FACTOR: 

his  employment,  762. 

nature  of  a  del  credere  commission,  ib.  n. 

factor  cannot  pledge  the  goods  of  principal,  either  by 

delivery  of  the  goods^  or  by  indorsement  of  a  bill  oJ 

lading,  763. 


.  INDEX. 

tntty  sell  on  credit,  7^4. 

sale  by  factor  creates  a  contract  between  owner  and 

buyer,  765. 
factor  has^a  lien  for  his  general  balance,  767- 
limitations  of  this  rule  of  law,  ib« 
principal  is  civilly  responsible  for  deceit  of  factor,  776. 
"factors  good  witnesses  from  necessity,  771. 
so  persons  who  are  to  have  a  share  of  the  profit,  ib. 

FALSE  IMPRISONMENT: 

what  is  such,  849. 

action  for,  ib. 

statutes  relating  to  actions  brought  against  J.  P.  and 

constables  for  false  imprisonment,  &c.,  855. 
justification, 

by  party  and  officer,  861. 
'  under  pi'ocess  issuing  out  of  superior  and 
inferior  courts,  86^. 

out  of  foreign  court,  864. 

FEE-FARM:  640. 

FEME  COVERT : 

where  considered  as  feme  sole,  267. 

FINE: 

actual  entry  necessary  to  avoid  fine  levied  with  procla- 
mations, but  not  a  fine  ^t  common  law,  666. 
in  what  cases  an  entry  is  barred  by  fine  and  non-claim> 

697. 
how  proved,  700, 
how  proclamations  proved,  701. 

FIRE : 

insurance  against,  977. 

loss  by,  in  marine  insurance,  904. 

FISHERY! 

several,  774. 
free,  775. 
common  of,  778. 

FIXTURES : 

when  removeable,  1264* 

FLEET-BOOKS: 
not  evidence,  23. 

FORBEARANCE : 

of  suit,  where  a  consideration,  45* 

FORFEITURE : 

what  shall  be  a  waver  of,  677. 


IXDEX. 

FRAUDS,  STATUTE  OF : 

of  the  persons  who  are  supposed  to  have  drawn  this  sta* 

tute,  779. 
first  and  second  section,  780. 
construction,  781. 
third  section,  783. 
mere  cancelling  of  lease,  not  a  deed  or  note  in  writing 

within  this  clause,  ib.,  784. 
fourth  section  relating  to  agreements,  ib. 
general  remarks  on  this  section,  ib. 
first  clause  of  fourth  section,  as  to  liability  of  personal 

representatives,  785. 
second  clause,  as  to  answering  for  the  debt,  &c.  of  ano- 
ther, 780. 
cases  within  this  clause,  786  to  790. 
parol  agreement  to  answer  for  the  debt  of  another,  and 

also  to  do  some  other  thing,  is  void  for  the  whole, 

789. 
cases  not  within  the  second  clause  of  the  fourth  sec- 
tion, 790  to  794. 
third  clause,  as  to  charging  persons  upon  agreements 

made  in  consideration  of  marriage,  794. 
does  not  extend  to  mutual  promises  to  marry,  795. 
•  fourth  clause,  as  to  agreements  made  upon  a  sale  of 

lauds,  or  any  interest  in  them,  ib. 
sales  of  land  by  auction  within  this  clause,  797. 
entry  by  auctioneer  is  sulTicient  to  bind  the  parties  as 

to  sale  of  land,  798. 
fifth  clause,  relative  to  agreements   to  be  performed 

within  a  year  from  the  making,  ib. 
how  the  word  agreement,  in  the  fourth  section,  is  to  be 

construed,  800. 
seventeenth  section,  801. 
to  what  contracts  it  extends,  ib. 
cases  within  the  statute,  ib. 
cases  not  within  the  statute,  802. 
growing  crop  of  grass  not  considered  as  goods,  803.   . 
what  siiall  be  considered  an  acceptance  of  goods,  so  as 

to  take  a  case  out  of  the  statute,  ib. 
note  or  memorandum  in  writing  of  bargain,  805. 

what  shall  be  sufficient,  ib. 
of  the  signature,  80().  ' 

by  agent,  ib. 

auctioneer  or  broker,  agent  of  both  parties,  807. 
parol  authority  sufficient,  808. 
sec  WilK 
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FREE  FISHERY: 

meaning  of  the  term,  775. 

FREIGHT : 

insurance  of»  889- 

cases  relating  to,  484  n.,  490  n. 

FRESH  RIVERS: 

soil  of,  to  whom  it  belongs,  773. 


G. 


GAME : 

opinion  of  Blackstone  as  to  the  property  of  the  game 

being  vested  in  the  king  alone,  832. 
qualification  required  by  stat  22  &  23  Car.  2.  c.  25.,  834. 
construction  of  this  statute,  ib. 
who  may  appoint  gamekeepers,  836. 
deputations  of  gamekeepers  must  be  registered,  837* 
stat  5  Ann.  c.  14.  against  higglers,  carriers,  &c.  having 

game  in  their  possession,  838. 
stat.  28  Geo.  2.  c.  12.  imposing  penalties  for  the  sale  of 

game  by  persons  qualified  or  not  qualified,  ib.  n. 
what  shall  be  deemed  an  exposing  to  sale,  841  n. 
penalties  to  which  unqualified  persons  are  liable  for 

keeping  or  using  greyhounds,  &c.  for  the  destruction 

of  tne  game,  839. 
hound  is  not  within  this  statute,  ib.  n. 
J.  P.  cannot  seize  the  gun  of  a  gamekeeper,  840  n. 
how  the  penalties  are  to  be  recovered,  841. 
penalties  for  killing  game  at  improper  seasons,  943. 
form  of  declaration  in  an  action  on  the  game  laws,  ib. 
not  necessary  to  negative  qualifications  specially,  844  n. 
how  the  declaration  ought  to  conclude,  845  n. 
joint  action  may  be  maintained  against  several  defen- 
dants, 845. 
,   of  the  evidence  necessary  to  support  the  action,  ib. 
penalties  imposed  by  certificate  act,  846. 
if  party  refuses  to  produce  certificate,  name  must  be 

demanded,  847. 
who  may  demand  production,  ib. 

GAMING  : 

statute  against,  avoiding  bonds,  bills,  notes,  &c«,  305* 
innocent  indorsee  of  note,  given  for  money  lent  to  game, 

cannot  recover,  ib.  n. 
see  Wager. 
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GENERAL  AVERAGE:  880. 

GENTOO : 

deposition  of,  816. 

GLEANING : 
illegal,  1221. 

GRANT : 

noD  existing,  when  proper  to  plead,  1S41. 

GROSS : 

common  in,  407. 

GUARDIAN^ 

in  socage,  account  against,  9, 66^  n. 
testamentary,  662  n. 


H. 

HABEAS  CORPUS: 
of  escapes  upon,  596, 

HABERE  FACIAS  POSSESSIONEM: 
writ  of,  718. 

HAY: 

how  tithed,  1050. 

HEARSAY: 

evidence,  when  admissible,  712. 
declarations  post  litem  motam  not  admissible^  4  Camp. 
401.    Berkeley  peerage. 

HEIR: 

account  bv,  1» 

^  covenant  by  and  against,  459,  465* 
debt  on  bond  of  ancestor  against,  563. 
not  bound  unless  named,  ib.  n. 
how  to  declare  against  collateral,  564. 
liability  of,  as  to  land  aliened,  566. 
rules  as  to  the  heir  taking  by  purchase  or  descent,  ib. 
plea  by,  567. 
judgment  against,  569* 

HERALD : 

books  of,  where  evidence,  711. 

HIGHWAY : 

.  of  pleading,  1246. 

HOLDING  OVER : 
penalty  on,  673,  4. 
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HOP-DUTY : 

wager  on,  1303. 

HORSE  RACES: 
wagers  on,  1301. 

HORSES : 

doctrine  relating  to  warranty  of,  625. 
sale  of,  when  stolen,  1359. 

HUSBAND  AND  WIFE: 
see  Baron  and  Feme. 


JEW: 

marriage  of,  22  and  n, 

IMPLIED : 

covenant,  441. 
malice,  1167. 
warranty,  621. 

IMPRISONMENT : 

see  False. 

INDEBITATUS : 

assumpsit,  nature  of,  68» 

INDORSEMENT : 

of  the  different  kinds  of,  330. 

blank — in  full,  ib. 

blank  indorsements  may  be  struck  out,  330  n. 

not  necessary  to  add  the  words  "  or  order'*  to  specia 
indorsement,  332. 

bill  payable  to  A.'s  order  is  payable  to  A. — so  bUl  in- 
dorsed so  A.'s  order  is  payable  to  A.,  333. 

action  will  not  lie  on  an  indorsement  of  part  of  the  sum 
mentioned  in  the  bill,  334. 

indorsement  of  person  bearing  the  same  name  with  payee 
•  will  not  confer  title,  because  hand-writing  of  payee 
must  be  proved,  ib. 

bona  fide  bolder,  for  a  valuable  consideration,  of  bills 
payable  to  bearer,  or  to  order,  but  indo'rsed  in  blank, 
entitled  to  payment,  although  bills  have  been  stolen 
or  lost,  335. 

holder  of  bill  payable  to  bearer  must  shew  that  he  gave 
valuable  consideration  for  it,  336. 

of  the  party  in  whom  the  right  of  transfer  is  vested,  337. 

personal  representatives  may  indorse  bills,  ib. 

bill  indorsed  to  executors,  how  to  declare,  ib. 


INDEX. 

INFANT: 

account  does  not  lie  against,  4. 

cannot  be  guardian  in  socage,  ib. 

marriage  of,  19. 

not  liable  as  acceptor  of  a  bill  of  exchange,  though 

drawn  for  necessaries,  287. 
of  the  plea  of  infancy : 

in  assumpsit,  IIP. 
covenant,  494. 
debt  On  bond,  536. 
debt  for  rent,  581. 
for  what  necessaries  chargeable,  120. 
where  liable,  having  confirmed  the  contract  at  full  age^ 

122. 
whether  bond  of  infant  be  void  or  voidable,  536  n. 

INFERIOR  COURTS : 

of  the  allegations  necessary  in  a  declaration  on  promises 

in  an  inferior  court,  99. 
how  officer  or  party  must  justify  under  process  of,  862. 

INFORMATION  : 

in  nature  of  quo  warranto,  1066. 

INJUNCTION : 
perpetual,  719. 

INNKEEPER : 

whether  he  may  retain  until  paid,  1285  n. 
where  he  mky  be  a  bankrupt,  174. 
liability  of,  as  to  guests*  goods,  1311. 

INNUENDO : 

nature  of,  1162. 

INQUIRY : 

Stat.  22  &  23  Car.  2.  depriving  plaintiff  of  costs  in  actions 
-    for  assault  and  battery,  where  he  recovers  under  40*. 

does  not  extend  to  writs  of  inquiry,  40. 
if  jurors  give  a  defective  verdict  under  stat.  17  Car.  2. 

c.  7.  omission  cannot  be  supplied  by  a  writ  of  inquiry, 

1127  n. 

INSTALMENTS  : 

how  to  sue  for  money  due  by,  513  n. 

INSURANCE: 

definition  of,  869. 
of  marine  insurance,  870. 
nature  of  this  contract,  ib. 
•f  the  policy,  ib. 


INDEX. 

different  kinds— interest— wager— open — ^valued,  871. 
requisites: 

1.  name  of  insured,  87^. 

Stat  25  G.  3.  C.44.'— 28  G.  3.  c.  56.,  872,  3. 
construction  of  these  statutes,  873,4. 

2.  name  of  ship,  874. 

3.  subject  matter  of  insurance,  876. 

4.  the  voyage,  ib. 

5.  the  perils,  879. 

6.  the  memorandum,  880. 

term  general  average  explained,  ib« 
of  a  loss  by  stranding,  881. 

7.  the  date,  883. 

8.  the  stamp,  ib. 

amount  of  present  stamp  duty,  ib. 
in  what  case  a  new  stamp  is  necessary,  885* 
how  policies  are  to  be  construed,  686. 
who  may  be  i;ifttreif«— alien— neutral,  887. 
who  may  he  insurers,  888. 

at  cothmon  law,  ib. 
provisions  of  stat  6  G.  1.  c.  18.  for  the  establishment  of 

two  insurance  companies,  ib. 
restrictions  imposed  by  this  statute  on  insurances  by 

partners,  889. 
of  the  subject  matter  of  insurance,  ib. 
of  insuring  freight,  890. 
in  what  cases  assured  will  be  entitled  to  recover  on  an 

insurance  of  freight,  ib. 
assumpsit  the  usual  remedy  on  policy  of  insurance,  919* 
how  the  declaration  ougnt  to  be  framed,  ib. 
non  assumpsit  usually  pleaded,  except  where  ac- 
tion is  brought  against  the  two  insurance  com^* 
panics,  922. 
consolidation  rule: 
nature  of,  923. 

account  of  its  iirst  introduction,  ib. 
of  the  several  grounds  of  defence: 

1.  alien  enemy,  924. 

2.  that  the  voyage  insured  was  prohibited,  or  that 

the  goods  were  intended  for  carryii^  on  an' 

illeg^  commerce,  923. 
trading  with  an  enemy,  ib. 
trading  to  the  East  Indies,  ib. 
trading  under  license,  926. 
trading  in  contravention  of  a  statute  or  proclama- 

mation,  929. 

3.  false  allegation,  misrepresentation,  or  conceal^ 
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ment  of  tnith,  as  to  material  facts,  will  vacate 
policy,  930. 
4.  non-compliance  with  warranty,  either  express 
or  implied,  vacates  policy,  935. 
of  express  ivarranties : 

1.  time  of  sailing,  936. 

2.  safety  of  ship  at  a  particular  time,  937* 

3.  to  depart  with  convoy,  938. 

convoy  must  be  appointed  by  government,  ib. 
and  sailing  instructions  must  he  obtained,  939  n, 
ship  must  continue  with  convoy,  940. 
statute  compelling  ships  to  sail  with  convoy^  941* 
exceptions,  ib.  n. 

4.  that  the  ship  is  neutral  property,  942. 
requisites  to  satisfy  this  warranty,  ib. 

of  the  evidence  usually  adduced  to  falsify  this 
warranty,  944. 

5.  free  of  capture  in  port,  948. 
implied  warranty: 

1.  not  to  deviate,  948. 

what  will  justify  a  deviation,  951. 

2.  sea-worthiness,  953. 

implied  condition,  that  ship  shall  be  furnished 
with  every  article  necessary  for  the  purpose  of 
safe  navigation,  954. 
as  pilots,  &c.,  ib. 

statutes  relating  to  pilotage,  955  n. 
re-a^juranctf,  nature  of,  956. 

illegal  by  statute,  except  in  three  cases,  ib. 
foager  policy : 
explained,  ib. 
law  relating  to,  previously  to  stat  19  G.  3.  c.  37., 

ib. 
provisions  of  that  statute,  957. 
foreign  ships  exempted  from  its  operation,  ib.  n. 
evidence: 

what  proof  is  necessary  to  support  action  on  po- 
licy, 959.     ^ 
an  instrument  coming  out  of  the  hands  of  parties 
thereto,  upon  notice  to  produce  it,  must,  not- 
withstanding, be  proved  by  subscribing  wit- 
ness, 964. 
return  of  premium: 

in  what  cases  assured  will  be  entitled  to  a  return  of 

the  whole,  or  part  of  the  premium,  965. 
counsel  in  opening  ought  to  demand  premium, 


INDEX. 

.  where  it  is  intended  to  insist  on  it  on  failure  of 

claim  for  loss,  971. 
receipt  in  policy  is  evidence  of  receipt  of  premiom, 

ib. 
insurance  upon  tires : 
defined,  974. 

utility  of  this  insurance,  ib. 

names  of  several  corporations  and  societies  esta- 
blished for  this  purpose,  ib. 
party  insuring  life  must  be  interested,  975. 
name  of  person  interested  must  be  inserted  in  policy, 

1241. 
creditor  is  interested  in  life  of  his  debtor,  ib. 
insured  must  subscribe  a  declaration  touching  his 

age,  state  of  health,  &c.,  97^). 
cases  relating  to  warranties  of  this  kind,  ib.  n. 
insurance  against  fire: 
nature  of,  977. 

not  assignable  without  consent^  978. 
assured  must  be  interested,  ib. 
of  the  conditions  of  the  printed  proposals,  and  how 

satisfied,  ib. 
where  the  premium  is  not  paid  within  fifteen  days 

after  expiration  of  year,  whether  insurer  be  liable 

in  case  of  loss,  979- 
see  Abandonment,  Adjustment 

INTEREST : 

in  what  cases,  and  to  what  time  interest  is  recoverable, 

359. 
in  policies,  see  tit  Insurance,  Wager  Policy,  and  Insur* 

ance  on  Lives  and  Fire, 
of  witnesses,  817. 

JOINT  AND  SEVERAL : 

of  joint  and  several  promissory  notes,  368. 

of  joint  and  several  covenants,  443. 

action  follows  nature  of  interest,  ib. 

where  the  interest  is  joint,   action  must  be  brought  by 

survivors,  444. 
death  of  companions  must  be  averred,  ib. 

JOINT  TENANTS: 
account  by,  2. 

of  laying  the  demise  in  ejectment  by  joint  tenants,  681. 
possession  of  one,  where  of  both,  704,  1270. 
where  joint  tenancy  must  be  pleaded  or  given  in  evi* 
dence,  1272,3. 
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JUDGMENT : 

where  a  party  must  shew  it  in  a  justification  in  tre»>* 

pass,  861. 
where  sheriff  must  shew  it,  ibb  . 

foreign,  69. 
how  proved,  510. 
debt  lies  on,  510.    See  Debt 
of  confessing,  by  executor,  754. 
Irish  judgment  now  proved,  572, 
form  of,  in 
account,  7« 
^  debt  on  bond  against  heir,  56Q. 

detinue,  637. 
replevin,  1125. 
trover,  1286. 
debt  on,  571. 

JUSTICES  OF  THE  PEACE ; 

actions  against  shall  be  laid  in  proper  county,  856.  . 

may  plead  general  issue,  ib. 

notice  of  suit  must  be  delivered  to  J.  P.  one  calendar 

month  before  action,  855, 6. 
J.  P.  may  tender  amends,  857. 
within  what  time  actions  against  J.  P.  must  be  l»ought^ 

650,  860. 

JUSTIFICATION: 

in  defence  of  person,  32. 

possession,  ib. 
by  officers  executing  process,  34. 
pleas  of,  under  judicial  process  out  of  superior  and  infe^ 

nor  courts,  861,  2,  3, 
of  pleading  process  of  foreign  courts^  S64« 
local  and  transitory,  37. 

L. 

LANDLORD  AND  TENANT : 

action  by  landlord  against  tenant  for  misusing  farm,  52. 
where  landlord  may  justify  an  entry  on  land  demised 

1222,  1237. 
where  landlord  may  re-enter,  677- 
of  evidence  by  landlord  to  support  ejectment,  706. 
tenant  shall  not  be  permitted  to  object  to  title  of  hif 

landlord,  660. 
where  tenant  shall  pay  double  the  yearly  walug  fpr  nof 

quitting,  573,4. 
•vot.   II.  Z2 


^^ 


INDE:f. 

where  tenant  shall  pay  double  rent  for  not  quitting,  576. 
tenants  must  give  notice  to  landlords  of  ejectments,  688. 
see  Ejectment — Notice  to  quit-— Rent 

LATITAT*: 

of  replying  a  latitat  to  plea  of  statute  of  limitations,  136. 
may  be  commencement  of  suit  or  process  only,  to  bring 
party  into  court,  153  n. 

LEASE  : 

parol,  when  good,  780,3. 

made  by  an  attorney,  where  void,  449. 

modem  doctrine  relating  to  leases  from  year  to  year,  6tl. 

where  a  license  to  occupy  amounts  to  a  lease,  1337* 

LEGACY: 

where  an  action  will  not  lie  for,  750. 
in  what  order  to  be  paid,  738. 

LEGITIMACY : 

child  may  be  iU^timate,  though  husband  is  within  the 
kingdom,  706. 

where  husband,  by  course  of  nature,  cannot  have  been 
the  father,  child  is  ill^timate,  ib. 

wife  is  witness  of  necessity  to  prove  adulterous  inter- 
course, ib. 

but  non  access  must  be  proved  by  other  witnesses,  ib* 

even  though  husband  be  dead,  ib. 

LEVANT  AND  COUCHANT : 

meaning  of  these  terms,  404  n.  414* 

LIBEL  : 

defined,  981. 

remedy  for,  by  an  action  on  the  case,  ib. 

where  it  lies,  ib. 

where  not,  982. 

how  the  declaration  ought  to  be  framed,  984. 

what  may  be  pleaded,  985. 

if  libel  be  true,  defendant  may  justify,  986. 

ftidence: 

what  necessary,  where  libel  is  in  a  foreign  lan- 
guage, 987. 
statute  relating  to  printers,  publishers,  and  pro 
prietors  of  newspapers,  989. 
jury  may  give  general  verdict,  992. 

LIBERTY: 

personal,  injury  to,  849» 

LICENSE : 
to  alien^,  449. 
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to  trade,  925. 

where  it  cannot  be  countermanded,  1064. 
plea  of,  to  action  for  trespass,  1236. 
what  defendant  must  prove  in  support  of  plea  of  licen$% 
where  plaintiff  replies  de  ii\j.  s.  p.  a.  t  c,  1917* 

LIEN  : 

of  carriers: 

how  it  arises,  392. 

nature  of  liens,  1276. 

what  persons  have  general  liens,  1278. 

how  a  right  of  detainer  may  be  waved,  1280. 

LIGHT : 

action  lies  for  obstruction  of,  1044. 

LIGHTER ! 

loss  on  board  of,  893. 

LIMITATION  OF  ACTIONS: 
in  adultery,  14. 
assault  and  battery,  38. 
assumpsit,  129. 
what  acknowledgment  will  take  a  case  out  of  the  statute, 

131. 
of  the  replication,  of  process  sued  out,  to  plea  of  statute 

of  limitations,  136. 
of  executors  renewing  suits  commenced  by  testator,  138,9. 
of  the  Stat  4  Ann.  c.  16.  s.  19-  permitting  defendants  to 

be  sued  within  a  limited  time  after  returning  from  be- 
yond seas,  142. 
in  action  of  debt  for  rent  arrear,  582. 
for  escape,  586. 
for  not  setting  forth  tithe,  1211. 

ejectment,  701. 

imprisonment,  866. 

libel.  987. 

replevin,  1123. 

slander  1160. 

LIVES  : 

insurance  on,  974. 

LOCAL  AND  TRANSITORY  t 

where  covenant  on  lease  is  local  and  where  transitory^  474. 
of  local  and  transitory  justifications,  37- 

lONDON : 

custom  of,  as  to  femes  covert  sole  traders,  267  n. 
as  to  apprentices,  493  n. 


INDEX. 

LORD  OF  A  MANOR  : 

mandamus  lites  to,  to  admit  copyholder,  1014. 
lien  of,  on  estray,  1-28L 

LOSS: 

total,  905.    ^ 
partial,  914, 

LUNATIC : 

committee  of,  cannot  bring  ejectment,  ()63. 


M. 

MAGISTRATE: 

action  against,  hew  it  must  be  brought,  853. 
notice  of,  ib.,  836,7. 

MAIHEM : 

may  be  justified  by  an  officer  in  the  army,  30. 

MALICIOUS  PROSECUTION : 
lemedy  for,  993. 
difference  between  the  modem  action  and  the  old  actioa 

for  conspiracy,  ib. 
under  what  circumstances  the  modern  action  may  be 

maintained,  994. 
of  the  grounds  of  this  action,  993. 
of  the  action  for  a  malicious  arrest,  996* 
how  supported,  997. 
of  actions  for  malicious  suits,  ib. 
declaration  must  state  how  malicious  prosecution  was 

disposed  of,  999- 
-reasonable  grounds  of  suspicion  will  be  a  sufficient  de- 
fence, 1001. 
whether  there  was  probable  cause,  is  a  question  of  law, 

ib. 
what  plaintiff  must  prove,  ib. 
proving  an  acquittal  for  want  of  prosecution,  is  not  prima 

facie  evidence  of  malice,  1003. 
it  must  appear  plaintiff  was  acquitted   before  action 

brought,  but  day  of  acquittal  is  not  material,  ib. 
no  copies  of  indictments  for  felonies  can  be  given  without 

special  order,  1001. 

MANDAMUS : 

nature  of  the  writ  of,  1003. 
where  it  lies,  1006. 
where  not,  1013. 
form  of  the  writ,  1017. 
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MANOR: 

of  the  appointment  of  gamekeepefs  by  lords  of  manors, 

836. 
boundaries  of  manor  cannot  be  tried  in  action  on  the 

game  laws,  8d7. 

MARRIAGE : 

what  good  at  common  law,  15. 

of  the  alterations  and  provisions  made  by  marriage  act, 
16  to  32. 

what  evidence  required  of  marriage  in  action  for  adnl- 
tery,  15. 

of  fleet  marriages,  23. 

where  ne  unques  accouple  cannot  be  pleaded,  281. 

marriage  by  reputation  will  bind  husband  for  wife's 
contracts,  265. 

bigamy  no  defence  to  action  for  contract  made  by  se- 
cond wife,  266. 

promise  of  marriage  not  within  stat  of  frauds,  795. 

wager  in  restraint  of,  1303. 

MASTER  AND  SERVANT: 

of  actions  by  servants  against  their  masters  for  wages, 

1031. 
where  master  may  discharge  servant  at  a  moment's 

warning,  1032. 
master  is  liable  in  respect  of  contracts  made  by  his  ser- 
vants, acting  under  an  implied  as  well  as  an  express 
authority,  ib. 
cases  on  this  point,  ib.,  1033. 
in  what  cases  the  servant  is  a  witness  for  the  master, 

without  a  release,  1034. 
master  is  liable  for  negligence  or  unskilfulness  of  ser- 
vant, but  not  for  wilful  trespass  committed  without 
his  assent,  103d,  6. 
where  the  master  may  maintain  an  action  : 

for  enticing  away  his  apprentice  or  servant,  1038. 
for  beating  him,  ib. 

for  debauching  his  servant  or  daughter,  1039. 
in  what  case  the  action  for  seduction  may  be  main- 
tained, and  what  are  the  requisites  to  support  it, 
ib. 
daughter  or  servant  is  a  competent  witness,  1040. 
courts  unwilling  to  disturb  the  verdict  on  the  groun 

of  excessive  damages,  1041. 
of  slander  spoken  by  master  of  servant,  1165,  6  n. 

MAYORS : 

statute  relating  to  the  election  of,  1007. 
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MEMBERS  OF  PARLIAMENT: 

wages  on  election  of,  1302. 

MEMORANDUM; 

day  stated  in,  primsl  facie  evidence  of  commenceinent  of 

action,  602  n. 
memorandum  indorsed  on  bond  to  be  taken  as  part  of 
condition,  544. 

MERCHANT: 

clause  relating  to  merchants*  accounts  on  stat  of  limita- 
tions, 135  n.  See  Factor. 

MESNE  PROFITS: 

action  for,  in  whose  name  it  may  be  brought,  721. 
of  the  evidence  after  judgment  upon  verdict  in  eject- 
ment, ib. 
of  the  evidence  after  judgment  by  default,  722. 
how  far  judgment  in  ejectment  is  conclusive  evidence  of 

plaintiff's  title,  ib. 
of  pleading  the  statute  of  limitations,  7^- 

MINORITY: 

see  Infancy. 

MISREPRESENTATION,  930. 

MIXED  TITHES: 

not  within  stat.  2  &  3  Edw.  6.,  1192. 

MODUS : 

may  be  given  in  evidence  on  nil  debet,  1213. 

MONASTERIES: 

dissolution  of,  1199. 

MONEY  HAD  AND  RECEIVED ; 

action  for,  where  it  lies,  77  to  99. 

MONEY  PAID: 

where  action  for  lies,  73. 

MORTGAGE : 

'  mortgagee  may  maintain  ejectment,  662. 

what  proof  necessary  to  support  the  action,  710. 

stat.  7  G.  2.  c.  20.  compelling  mortgagees  who 
have  brought  ejectment  to  re-convey,  662  n. 

where  court  will  stay  proceedings  on  payment  of 
principal  and  costs,  663  n. 

where  he  may  distrain,  646. 

cannot  defend  as  landlord,  not  having  taken  pos- 
session, 689. 
\  where  statute  of  limitations  will  not  bar,  709. 

whether  suable  as  assignee,  470  n« 
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mortgagor :  where  he  may  be  sued  on  his  personal  core- 

nant,  though  bill  of  sale  voia>  448. 

mortgage  of  trader  continuing  in  possession 
void  as  against  creditors,  19S*9* 

mortgagor  in  possession  is  not  entitled  to 
notice  to  qijit,  670. 

MUTUAL  DEBTS: 
may  be  set  off,  142, 


N. 

NAME: 

true,  as  to  marriage,  18. 

NEGLIGENCE: 

of  attornies,  162. 
of  carriers,  380. 

NEGLIGENT  ESCAPE: 

what  is  considered  as  such,  586. 

NE  UNQUES  ACCOUPLE:  281. 

bailiff,  4. 
receiver,  ib. 

NEW  ASSIGNM^ENT: 
where  necessary,  1232. 

NEWSPAPERS: 

statute  relating  to  printers  of,  989* 
publisher  of,  where  a  trader,  1309* 

NIL  DEBET: 

may  be  pleaded  to  debt  for  rent,  579. 

action  on  2  &  3  Edw.  6.  for  not  set*  - 
tid^  forth  tithe,  121 L 
what  may  be  given  in  evidence  under,  583  n. 

NIL  HABUIT  IN  TENEMENTIS: 

where  lease  is  by  indenture,  plaintiff  may  demur  to  this 

plea,  unless  want  of  title  appear  on  declaration,  495, 6. 

cannot  be  pleaded  to  action  for  use  and  occupation,  1293» 

NON  ASSUMPSIT:    114. 
infra  sex  annos,  130. 

NON-CLAIM:  i 

in  what  cases  a  bar,  697* 

NON  DIMISIT:  i 

good  plea  in  replevin^  1122.  * 
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NON  EST  FACTUiM : 

what  may  be  given  in  eviAeace  under  it,  when  pleaded 

to  debt  on  wmd,  514. 
not  a  general  issue  in  covenant,  498, 502.  i 

matenal  variance  between  deed  declared  on  and  deed 

produced,  may  be  taken  advantage  of  under  this  issue, 

499, 1310. 

NON-SUIT: 

there  cannot   be  a  non-suit  after  a  tender,  152,  sed 

(jusere. 
of  judgment  of  non-suit  before  and  after  issue  joined  in 

replevin,  1136, 7. 

NOTES,  PROMISSORY; 

definition,  361. 

common  law  doctrine  respecting  actions  on  promissory 
notes,  how  altered  by  stat  3  &  4  Ann.  c  9.,  362. 

what  notes  are  within  this  statute,  363. 

what  not,  364. 

bankers'  cash  notes,  368* 
nature  of  ib. 

of  joint  and  several  notes,  ib. 

of  the  consideration,  369. 

in  what  case  want  or  illegality  of  consideration  may  be 
insisted  on,  370. 

stamp,  3?1. 
'    payment  of  note,  when  due^  must  be  demanded  within 
a  reasonable  time,  ib. 

days  of  grace,  ib. 

mode  of  computation,  ib. 

notice  of  default  of  payment  by  maker  must  be  given  by 
indorsee  to  prior  indorsers,  37^* 

of  the  remedy  on  a  note  by  action  of  assumpsit,  374. 

of  variances  between  ndte  declared  on,  and  note  pro- 
duced in  evidence,  ib. 

what  may  be  pleaded,  375. 

of  the  evidence  necessary  to  support  action  on  note,  ib« 

by  payee,  376. 

indorsee,  ib. 

in  what  case  an  indorser  may  be  a  witness,  377. 

of  the  analogy  between  an  indorsed  note  and  a  billf  ib. 

^•  OTICE : 

of  action,  96  n. 

of  auctioneer's  conditions,  6518  tu 

to  tenant  of  distress,  651. 

of  set-off,  146  n. 


^  ; 
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of  set-off,  cannot  be  given  with  plea  of  non  est  factum  in 

covenant,  502. 
of  the  notice  required  by  stat  24  6.  2.  c.  44.  to  be  deli-* 

vered  to  J.  P.  before  action  brought,  856. 
requisites  of  this  notice,  ib.  n.  and  see  Addenda,  p.  1311. 
of  notices  by  carriers,  tblit  they  will  not  be  responsible 

beyond  a  certain  sum,  383, 1310. 
form  of  these  notices,  384  n. 
what  notice  of  dissolution  of  partnership  is  required, 

1063. 

NOTICE  TO  QUIT  : 

on  tenancies  from  year  to  year,  half  a  yearns  notice  to 
quit  must  be  given,  667* 

no  distinction  between  land  and  houses,  668. 

how  the  notice  must   be  given  where  tenant  holds 
over,  669. 

where  tenant  holds  under  a  void  agreement,  670. 

where  tenant  enters  upon  the  different  parts  at  different 
times,  ib. 

requisites  of  notice,  672. 

forms  of  notices  which  have  been  holden  good,  ib.,  673. 

need  not  be  directed,  674. 

what  shall  be  considered  as  evidence  of  service,  674,  5. 

landlord  may  wave  notice  by  subsequent  acknowledg- 
ment of  the  tenancy,  675. 

cases  where  notice  to  quit  is  not  necessary,  678. 
as  where  possession  is  adverse,  679* 
in  the  case  of  mortgages,  ib. 

NUDUM  PACTUM: 

assumpsit  will  not  lie  on,  45  n. 

NUSANCE : 

case  lies  for  nusance  to  habitation  or  land,  1044. 
e.  g,  for  darkening  windows,  ib. 
twenty  years'  enjoyment  of  lights  sufficient  to  main- 
tain action  for  obstructing  them,  1045. 
not  necessary  to  shew-  total  privation,  1046. 
instances  of  nusance  for  which  an  action  may  be  main- 
tained, ib. 
to  support  an  action  for  nusance  in  public  highway, 
^       plaintiff  must  shew  special  damage,  1048. 
and  that  he  was  using  ordinary  caution,  ib. 
what  shall  be  deemed  such  special  damage  as  will 
maintain  an  action,  ib. 
case  lies  for  not  repairing  highway,  where  special  da*- 
mage,  1049. 
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CSM  lies  Against  tithe  owner,  for  SQADsring  tithes  to  re* 
main  on  the  land  an  unreasonable  time,  1049. 

action  for  nusance  may  be  brought  by  reversioner  or  te- 

'    nant  in  possession,  1052. 

or  alienee,  ib. 

tenants  in  common  may  join,  ib. 

person  erecting  nusance,  or  his  alienee,  is  liable,  ib. 

of  the  evidence  necessary  to  support  an  action  for  a  nu- 
sance^  10o3. 

of  the  general  issue,  and  what  may  be  given  in  evidence 
under  it,  1054. 


0. 

OBLIGATION,  OR  BOND: 
debt  on,  512. 

OBLIGEE : 

release  by,  542. 

Obligor  : 

release  to,  542. 

OFFICE: 

Stat  5  &  6  Edw.  6.  c.  16.  against  sale  of  offices,  525. 

what  offices  are  within  this  statute,  536. 

excise,  though  no  part  of  the  revenue  at  the  time  of 
making  this  statute,  yet  within  the  mischief,  528. 

bond  given  by  officer  for  securing  all  the  pro6ts  to  per- 
son appointing,  is  void,  527* 

so  bona  to  surrender  when  person  appointing  chooses, 
ib, 

OFFICER : 

officer  in  the  army  may  justify  even  maihem  for  dis- 
obeying orders,  flagrante  bello,  36- 
•  assumpsit  does  not  lie  against  excise  officer  for  recovery 

of  duties' which  he  has  paid  over,  but  otherwise  if  not 
paid  over,  87  n. 

whetlier  excise  officer  is  entitled  to  a  month's  notice 
before  action  brought,  96  n. 

where  peace  officer  may  justify  an  arrest,  864,  5. 

of  justifications  by  officers  how  pleaded,  31,  35,  861. 

OVERSEER : 

whether  promise  made  by  overseer  to  pay  for  cure  of 
^  pauper  is  binding,  56  n. 

liable  to  refund  money  illegally  received  for  maintenance 
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of  b^rtatd  diild,  thoi^  be  had  paid  it  orer  to  6uc- 

cessor^  88  n. 
entitled  to  the  protection  of  stat  Q4  6.  S.  c.  44^  s.  6., 

858  n. 
trespass  will  not  lie  against  oreraeer  who  diBtiraint  for 

poor  rate,  1224. 

OWNER : 

reputed,  IDS, 

OYSTERS: 

right  to  dredge  for,  775. 


P. 

PARCENERS : 

ejectment  by,  681 : 

must  join  in  an  avowry  for  rent  arrear,  1121. 

if  an  estate  descend  to  parceners,  one  of  whom  is  under 
a  disability,  which  continues  more  than  twenty  years» 
and  the  other  does  not  enter  within  twenty  years, 
the  disability  of  the  one  does  not  preserve  the  title  of 
the  other,  after  the  twenty  years  elapsed.  Roe  d. 
Langdon  v.  Rowlston,  2  Taunt.  441. 

PARENT  AND  CHILD: 

parent  may  justify  assault  in  defence  of  child^  Si. 

may  chastise  his  child  moderately,  36. 

may  maintain  action  for  seduction  of  daughter,  1Q39' 

PARISH  REGISTERS: 
proof  of  birth,  &c.  7ll« 

PARLIAMENT: 

see  Bribery. 

PARSON : 
see  Tithes. 

PARTICULAR : 

of  demand,  354  n.,  361. 

PARTNER : 

may  accept  bill  drawn  on  firm  if  on  joint  account,  289. 
may  pass  the  partnership  interest  in  bill  by  indorsement, 

290. 
but  secus,  if  creditor  knows  that  it  is  without  consent  of 

the  other  partners,  ib. 
after  bankruptcy  of  one  partner,  bill  must  be  indorsed 

by  solvent  partner  and  assignees  of  bankrupt,  ib. 
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assumpsit  lies  on  express  promise  to  pay  balance  struck 
after  dissolution,  427  n. 

participation  of  profits  and  loss  is  necessary  to  constitute 

*     a  partnership  as  between  the  parties,  1055. 

in  respect  of  creditors,  he  who  takes  a  moiety  of  profits 
shah  be  liable  to  losses.  1057* 

where  there  is  a  partnership,  as  between  the  parties  and 
strangers,  the  law  will  presume  that  they  are  partnen 
inter  se,  1056. 

although  an  agreement  may  constitute  a  partnership  as 
between  the  parties  and  strangers,  yet  it  may  not  have 
that  effect  as  between  the  parties  themselves,  1057. 

one  partner  cannot  execute  a  deed  for  another,  without 
a  particular  power,  1058. 

but  one  partner  may  bind  another  by  the  acceptance  of 
a  bill,  1059. 

1  new  partner,  however,  cannot  be  bound  in  this  man- 
ner tor  debt  of  old  partner,  ib. 

one  partner  cannot  pledge  the  security  of  another  for  bis 
own  private  debt,  ib. 

in  whom  the  property  in  partnership  effects  is,  when 
one  partner  becomes  a  bankrupt,  ib. 

authority  of  one  partner  to  draw  bills  to  chaige  another 
is  only  an  implied  authority,  1060. 

solvent  partner  may  dispose  of  partnership  effects,  iU 

how  pait^ers  ou^ht  to  sue,  1061. 

what  notice  ought  to  be  given  of  a  dissolution  of  part- 
nership, 1063. 

a  person  who  suffers  his  name  to  be  used  in  a  firm,  if  no 
partner,  may  be  a  witness  for  the  furm,  1065. 

effect  of  act  of  bankruptcy  by  one  partner,  1271. 

insurance  by  partners  illegal,  64, 889* 

PARTY : 

assumpsit  cannot  be  mainuined  by  person  not  party  to 

agreement,  52. 
party  bringing  covenant  on  deed  poll,  must  be  named 
therein,  426,  7* 

PATRON : 

of  bonds  given  by  clerks  to  patrons,  what  are  good  and 
what  simoniacal,  531 . 

PAWN : 

where  trover  lies  by  and  against  pawnee,  1268. 

PAWNBROKER: 
I  may  be  a  bankrupt,  174  n. 

trover  lies  against,  for  goods  stolen,  1268. 
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PAYMENT : 

by  bill,  71  n. 

good  plea  in  assumpsit,  137« 

where  several  demands,  party  paying  may  apply  it  as  he 
pleases,  at  time  of  payment,  ib. 

of  payment  of  money  into  court  in  actions  against  car* 
riers,  399.  * 

znA  in  covenant,  503. 

where  payment  may  be  plea^d  to  debt  on  bond,  537. 

of  plea  of  payment  at  the  day,  and  after  the  day,  537, 8. 

if  Dond  has  lain  dormant  twenty  years,  payment  pre- 
sumed, 539. 

origin  of  this  doctrine,  ib.  n. 

PEDIGREE : 

hearsay  evidence  admissible  as  to  pedigrees,  713. 
hence  declarations  of  members  of  family  are  evidence  as 

to  pedigree,  ib.    See  Hearsay, 
husband  to  be  considered  as  member  of  wife's  family 

ib. 

PENAL  STATUTES: 

rules  relating  to  actions  on,  600. 

how  to  lay  the  venue  in  actions  on,  604  n. 

PENALTY : 

on  bonds  with  penalty, conditioned  for  payment  of  money, 
only;  principal,  interest,  and  costs  only,  are  recover- 
able by  Stat  4  Ann.  c.  16.  s.  13.,  560  n. 
infancy  may  be  pleaded  to  bond  with  penalty,  536. ' 
so  to  bond  conditioned  for  payment  of  interest,  537. 

PENDENTE  LITE: 
administration,  734. 

PEREMPTORY  MANDAMUS: 
where  grantable,  1097. 

PERFORMANCE: 

how  pleaded  where  covenants  in  the  affirmative,  501-. 

negative,  ib. 
must  be  pleaded  in  terms  of  covenant,  ib. 

PERILS: 

of  the  sea,  6&2. 

PERJURY : 

persons  convicted  of,  incompetent  witnesses,  816. 

but  may  be  restored  to  their  competency  by  pardon,  if 

indicted  at  common  law;    but  otherwise,  if  indicted 

OB  statute,  618,  817. 


\ 
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copy  of  judgment,  entered  upon  verdict  of  conviction, 
must  be  produced,  817. 

PEW: 

annexed  to  house  by  faculty  or  prescription,  104^  n. 
how  presumption  of  prescriptive  right  to  pew  may  be 
rebutted,  ib. 

PILOT : 

necessity  of  havings  654. 
statutes  relating  to^  955  n. 

PISCARY : 

see  Fisheiy. 

PLEADING: 

in  account,  4. 
before  auditors,  6. 
in  adultery,  IS. 
assault  and  battery,  31. 
in  assumpsit,  114  to  153« 
in  bankruptcy : 

general  plea  of,  Ml. 

cannot  be  pleaded  to  actions  for  uncertain  da« 

mages,  235,6. 
what  evidence  will  support  it,  238. 
plea  of  set-off,  241. 
in  covenant : 

accord  and  satisfaction,  eviction,  infancy,  levied 
by  distress,  nil  habuit  in  tenementis,  non  est 
factum,  non  infregit  conventionem,  perform- 
ance, release,  set-off,  492  to  503. 
in  debt,  on  bond, 

non  est  factum,  accord,  duress;     illegal  consi* 
deration^  by  common  law  and  statute :  infancy, 
payment,  solvit  ad  diem,  solvit  post  diem,  r&» 
lease,  set-off,  514  to  547- 
on  bail  bond : 

comperuit  ad  diem — ^nul  tiel  record,  557,  8. 
on  bond  of  ancestor  against  heir, 

riens  per  descent,  565. 
forrenti 

non  est  factum,  non  dimisit,  nil  debet,  evic- 
tion, infancy,  nil  habuit  in  tenementis,  riens 
in  arrear,  statute  of  limitations,  579  to  582. 
against  sheriff  for  escape, 
recapture  before  action  brought,  596. 
in  actions  founded  on  penal  statutes, 

not  guilty,  nilf  debet,  recovery  in  another  ac- 
tion, 006. 
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in  detinue: 

non  detinet,  636. 
in  ejectment  : 

ancient  demesne,  within  what  time  it  must  bo 
pleaded,  693. 
b,y  executors: 

executors  may  plead  same  plea  that    testator 

might,  753. 
plene  administravit— outstanding  judgment,   or 

bond — how  pleaded,  ib. 
'Executor  may  plead  outstanding  judgment  reco- 
vered in  debt  on  simple  contract,  734. 
several    administrators   may  plead    outstanding 

judgment  recovered  against  one,  ib. 
of  the  replication  to  plea  on  outstanding  judg- 
ment, how  pleaded,  755. 
in  the  case  of  the  statute  of  limitations,  as  against 
executor,  the  six  years  are  computed  from  the 
time  when  action  first  accrued  to  testator,  755,6. 
how  computed  in  case  of  administration,  756. 
difference  between  executor  and  administrator  in 
setting  forth  a  right  of  retainer,  757,  8. 
in  quo  warranto : 

statute  of  limitations,  1085. 
in  replevin : 

in  abatement— cepit  in  alio  loco,  may  conclude 
with  prayer  of  judgment  that  count  lijay  be 
quashed,  111  I,  12. 
of  the  general  issue,  non  cepit,  1113. 
general  rules  relating  to   avowries  s^nd  cogni- 
zances, ib. 
of  the  avowry  for  damage  feasant,  1115. 
pleas  in  bar — escape  through  defect  of  fences, 
1116. 
right  of  common,  1117- 
tender  of  amends,  11 19. 
of  avowries  for  rent  arrear,  1120. 
at  common  law,  ib. 
by  Stat  11 G.  2.  c.  19.,  ib. 
by  joint  tenant,  1121. 
by  parceners,  ib. 
by  tenants  in  common,  ib. 
for  ready  furnished  Jodgiog8>  ib.  , 

plea^  in  bar, 

eviction,  112J. 
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non  dimisit,  1122. 
non  tenuity  ib. 
riens  in  arrear*  ib. 

property,  1123. 

in  defendant  or  stranger,  ib. 

statute  of  limitations,  ib. 

set-off,  1124. 
in  slander: 

general  issue,  1165. 

statute  of  limitations,  1 160. 
in  action  on  slot,  for  not  setting  forth  tithes: 

nil  debet,  not  guilty,  statute  of  limitations,  1211. 
in  trespass : 

general  issue,  1228. 

accord  and  satisfiE^rtion,  1230« 

liberum  tenementum,  1331. 

estoppel,  1235.  * 

license,  1S36. 

process,  1238. 

right  of  way,  1239. 

tender  of  amends,  1248.    • 
in  troter : 

general  issue  and  statute  of  limitations,  1276,6. 
in  action  for  use  and  occtipation: 

defendant  cannot  plead  nil  habuit  in  tenementis^ 
1293. 

l^LENE  ADMINISTRAVIT : 
plea  of>  753. 

POLICY  J 

actions  cannot  be  maintained  on  contracts  which  violate 

public  policy,  62, 1302. 
1^  msurance,  nature  of, -870. 
is  a  simple  contract,  871* 
may  be  altered  by  conseBt,  ib.  n. 
how  to  be  construed,  886. 
iff  the  different  kinds  of  policies^ 
interest,  871.  . 
wager,  ib, 
open,  ib. 
^  valued,  ib. 

of  the  essential  parts  of  a  policy^ 

1*  name  of  party  insured,  872. 
,        I  2.  name  of  ship,  874. 

3.  subject-matter  of  insurance,  876. 

4.  voyage  insured  must  be  truly  described,  ib. 

5.  perils  insnred  against  must  be  inserted,  879* 
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0.    The  memorandum, 

form  of  by  London  underwriters,  88(J. 
construction  of,  ib. 

7.  date,  883. 

8.  fetamp, 

amount  of  present  stamp  duties,  ib. 

if  policy  altered,  new  stamp  is  requisite,- 

885  n. 
see  Insurance^ 
PONE  : 

writ  of,  i  105,6. 

POOR  AND  POOR  RATE ; 

overseer  of,  liable  for  surplus  of  .money  received  by  him 
for  maintenance  of  bastardA  though  he  has  paid  it  over 
to  his  successor,  88  n. 

court  will  award  a  supplemental  writ  of  inquiry,  after 
nonsuit  or  verdict  for  defendant,  who  had  avowed 
under  43  Eliz.  c.  2.  for  a  poor  rate,  11^  n. 

by  Stat.  17  6.  2.  c.  38.  party  distraining  for  poor  rate  is 
not  to  be  deemed  a  trespasser  ab  initio,  for  any  irre- 
gularity in  warrant  of  appointment,  of  distress,  or  in 
the  rate,  654. 

beasts  of  the  plough  are  distrainable  for  poor  rates, 
643  n« 

POSSESSION : 

justification  in  defence  of,  3i. 

tortious  possession  sufficient  to  maintain  trei^pass,  131d. 

right  of  possession  must  concur  with  right  of  property, 

in  order  to  maintain  trover,  1263. 
but  right  of  possession  is  sufficient,  without  leaving  had 

actual  possession,  ib. 
party  cannot  maintain  ejectment  without  having  been 

in  possession,  or  clothed  with  right  of  possession,  at 

time  of  ouster,  659. 
how  to  proceed  in  ejectment,  upon  a  vacant  possession 

691. 
uninterrupted  adverse  possession  for  twenty  years  will 

bar  ejectment,  701. 
where  party  may  defend  himself,  though  twenty  year^ 

have  run  against  him  before  taking  possession,  702. 
not  accounting  for  rent  received  for  all  the  premises  is 

not  such  an  adverse  possession  as  will  bar  tenant  in 

common,  703. 
right  of  entry  within  21  Jac.  1.  c.  16.  must  be  such  as  is 

accompanied  with  right  of  possession,  702. 

TOL.  n.  3  A 
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POUND-BRFACH  : 
action  lies  for,  652. 

PREFERENCE  : 
voluntaiy,  189. 

PREMIUM  : 

where  assured  is  entitled  to  a  return  of,  90& 

PRESCRIPTION: 

prescriptive  right  of  common  is  suspended  only,  by  tak* 

ing  a  lease  of  the  land  for  years,  403. 
common  appendant  ought  not  to  be  claimed  by  prescrip- 
tion, 404  n. 
prescription  for  common  for  cattle,  levant  and  couchanC 

on  messuage,  cum  pertinentiis,  is  good,  406. 
but  not  if  messuage  has  not  land  or  curtilage  beloogiqg 

to  it,  ib. 
party  prescribing  for  common,  in  right  of  a  particular 

estate,  may  call,  as  a  witness,  a  person  who  claima 

common  in  the  same  place,  413. 
prescription  for  common  for  sheep  is  supported  by  evi« 

dence  of  a  right  of  common  for  sheep  and  cows,  1119- 
but  where  party  prescribes  for  exclusive  riffht  of  fishing 

over  four  places,  proof  of  the  right  of  fishing  ovef 

three  of  the  four  places,  will  not  support  the  right 

claimed,  775. 
prescription  for  a  right  of  common,  generally,  not  sup* 

ported  by  a  finding  that  party  has  right  of  common, 

pa3ring  Id.  for  it,  1118, 19. 
inhabitants  as  such  cannot  prescribe  for  profit  in  zjoo^ 

ther*ssoiI,  11,18. 
copyholder  must  prescribe  in  the  name  of  lord,  except 

when  claiming  common  in  the  soil  of  the  lord,  1117. 
of  claiming  a  rignt  of  way  by  prescription,  how  pleaded, 

1242. 

PRESUMPTION  : 

if  bond  be  of  twenty  years*  standing,  and  no  demand 
pcoved,  or  good  cause  shewn  for  forbearance,  pajr- 
ment  shall  be  presumed ;  but  not  where  the  bond  is 
less  than  twenty  years'  standing,  639. 

if  interest  has  been  paid  after  the  day,  but  more  than 
twenty  years  siAce,  party  must  plead  payment  after 
the  day,  in  order  to  avail  himself  of  presumed  pay- 
ment, ib.  n. 

under  an  adverse  enjoyment  of  lights  for  twenty  yeain 
and  upwards,  jury  may  be  directed  to  presume  a  right 
by  grant,  1045. 

so  twenty  years'  exclusive  enjojrmeiit  of  water^  in  any 
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particular  manner,  aiFords  a  conclusive  |^resumptionp 
of  a  right  derived  from  grant,  or  act  of  paYliament,' 
1046  n. 

PRISON: 

keepers  of  prisons  shall  give  to  persons  desirous  of  chai^^ 

ing  a  person  in  execution  a  note,  in  veriting,  of  per^ 

sons  in  their  custody,  by  stat  8  &  9  W.  3.  c.  27.  s.  9.g 

589. 
such  note  is  evidence  of  person's  being  in  custody  at 

that  time,  590. 

PRIZE : 

action  will  not  lie  where  imprisonment  is  merely  in  con-' 

sequence  of  taking  a  ship  as  prize,  852. 
provisions  of  Prize  Act  (43  G.  3.  c  16(X)  relating  to  sal' 

vage,  896. 

PROBATE : 

what  acts  an  executor  may  do  before  probate,  728. 
penalty  inflicted  on  persons  administering  without  prov- 
ing will  within  six  months  after  the  death  of  testator, 

727. 
probate  unrepealed  cannot  be  impeached  in  temporal 

courts,  730. 
probate  is  only  legal  evidence  of  will  of  personalty,  759;, 

PROCESS : 

justification  under,  34. 

of  the  difference  between  justifications  under  process  by 
party  to  the  cause^  or  stranger,  and  officer  executing 
process,  8^ . 

final,  not  necessary  to  allege  it  returned,  but  secus  as  to 
mesne,  ib.  n. 

of  inferior  courts,  justifications  under,  862. 

of  foreign  court,  80*4. 

ought  to  describe  party  against  whom  it  is  issued,  ib. 

where  officer  may  justify  breaking  open  doors  for  exe- 
cution of  process,  1238. 

PROCLAMATIONS . 

of  fine,  liow  proved,  70O. 

PROFERT : 

plaintifi*,  in  covenant,  must  make  profert,  475. 

profert  is  dispensed  with,  where  deed  is  lost  by  time  or 
accident,  ib.  n. 

so  where  deed  has  been  destroyed  by  fire,  ib. 

where  profert  is  made  in  declarationV  deed  must  be  pro- 
duced, ib. . 

3  A  9v 
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PROMISE : 

express,  of  bankrupt  after  certificate,  240. 
conditional,  ib. 

PROPERTY  : 

absolute  or  special,  necessary  to  maintain  trover,  1255^ 

nature  of  absolute,  1256. 

right  of,  must  be  complete  to  maintain  trover,  1259« 

special,  defined,  1261. 

cases  illustrating  the  nature  of,  ib«^ 

where  vests  in  purchaser,  394. 

tax,  covenant  to  pay,  void,  448. 

PROTECTION,  196. 

PROVISO: 

defendant  must  set  forth  proviso  in  deed  operating  in  his 

favour,  477. 
saving  proviso  may  be  given  in-  evidence  on  general  issue 

in  action  on  penal  statutes,  606. 
what  will  amount  to  a  forfeiture  of  a  lease  containing 

proviso  against  alienation,  450,1. 


Q. 

QUIET  ENJOYMENT: 

covenant  for  quiet  enjoyment  does  not  extend  to  entries 

by  strangers,  453. 
how  the  declaration  must  be  framed  for  breach  of  such 

-covenant,  454. 
in  what  manner  the  averment  of  title  in  party  evicting 

ought  to  be  made,  455. 
cases  illustrating  this,  455,  to  458. 

QUOD  COMPUTET: 
judgment  of,  7- 

QUO  WARRANTO : 

information  in  nature  of,  1066. 


R. 

RASURE : 

rasure  of  deed  may  be  given  in  evidence  on  non  est  fac* 

turn,  301,  499,  517. 
of  the  rasure  of  a  bill  of  exchange,  901. 
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REASONABLE  TIME : 

as  to  notice  of  dishonour  of  bill,  319* 
abandonment,  906« 

RECEIPT : 

last  receipt  is  presumptive  evidence  that  rent  due  before 
has  been  paid,  579. 

but  a  receipt  is  not  conclusive  evidence,  that  party  sign- 
ing it  has  actually  received  the  money,  83. 

receipt  of  rent  is  evidence  of  subsisting  tenancy,  669. 

RECEIVER: 

how  chargeable  in  account,  2. 

plea  by,  4. 

receiver,  appointed  by  court  of  chancery,  is  an  agent 

w^ithin  Stat  4  G.  2.  c.  28.  and  may  give  tenant  notice 

to  deliver  up  possession,  574  n. 
where  land  is  iu  possession  of  receiver,  ejectment  must 

be  brought  with  leave  of  the  Court  of  Chancery,  667. 

RECOGNIZANCE  : 

in  what  order  debts  due  on  recognizances  ought  tp  b^ 

paid  by  executor,  738,  740  n. 
recognizance  not  enrolled  is  considered  as  a  bond,  740  ri, 

RECORD  : 

debt  lies  upon  record,  508. 

of  the  plea  of  nul  tiel  record,  571. 

how  tried,  ib. 

of  the  replication  of  nul  tiel  record,  558. 

how  it  must  conclude,  ib. 

of  judgment  thereon,  ib. 

where  record  inter  alios  is  evidence,  1090. 

RECTORY: 

in  ejectment  for  rectory,  what  must  be  proved,  710. 

REGISTER : 

register,  evidence  of  a  marriage,  15, 

omission  in  entry  will  not  affect  validity  of  marriage,  21. 

persons  making  false  entries  in  register  guilty  of  felony, 
without  benefit  of  clergy,  ib. 

register,  or  examined  copy,  is  evidence  to  prove  chris- 
tenings or  burials,  711. 

REGISTRY: 

what  proof  necessary  in  trover  for  certificate  of  ship*$ 

registry,  1§82. 
legislative  provisions  respecting  registry  of  merchant 

ships,  1135. 
merchant  ships  of  certain  description  must  be  regis-* 

tered,  ib. 
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juiy  to  decide  whether  n^eaning  is  sueb  a#  is  im- 
puted by  the  innuendo,  1164. 
evidence,  1166. 
costs,  11 67. 
see  Pleadings— Libel 

SOCIETY : 

one  member  of  amicable  society  cannot  maintain  trover 
against  another  for  taking  away  a  chattel  belonging  to 
the  society,  1270. 

SOLVIT  AD  DIEM,  AND  SOLVIT  POST  DIEM : 

of  pleading  payment  at  common  law  and  by  statute,  537* 
if  bond  has  lain  dormant  for  20  years,  payn^ent  will  be 

presumed,  539. 
doctrine  of  presumed  payment  first  laid  down  by  Lord 

Hale,  ib.  n. 
indorsements  of  receipts  for  interest,  made  by  obligee 

before  20  years  elapsed,  will  rebut  presumption  of 

J  payment,  540. 
orsements  of  receipts,  after  20  years,  not  admissible, 
541  n. 

SPECIALTY: 

assumpsit  will  not  lie  on  a  specialty,  427. 
exceptions  to  this  rule,  ib.  n. 

STABLE-KEEPER : 

liable  for  tike  negligence  of  his  servants,  383* 

STAGE  COACH : 

proprietor  of^  how  far  liable  as  common  carrier,  378. 
see  Carrier. 

^TAMP : 

amount  of  stamp  duties  on  bills  and  notes,  294. 

on  policies  of  insurance,  883. 
stamp  must  be  of  proper  value  and  daaomination,  294. 
where  new  stamp  is  required  on  bill  of  exchange,  2d7»8. 

on  policy  of  insurance, 
88511. 

STANDING  CORN : 

v^here  it  goes  to  devisee  of  land,  1265  tu 

STATUTE  MERCHANT  OR  STAPLE  : 
in  what  order  to  be  paid  by  executors,  738. 

STATUTES: 

20  H.  3.  a  4,  (stat  Meiton)  Approvement  ei  c<«imoii, 
40ft 
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62  H.  3.  c.  4.  (stat  Marlebridge)  driying  <U9fcr€is  out  of 
county,  650. 

unreasonable  distress,  655. 
c.  21.  who  may  take  replevin  of  distresses,  1097. 

3  Edw.  1.  c.  34.  (West.  1.)  9candalum  magnatum,  1153. 
6  Edw.  I.e.  1.  (stat  Gloucester)  s.  2.  costs,  1129* 

13  Edw.  1.  Stat  1;.  c.  2.  (Westm.  2.)  pledges  to  prose^ 

cute  in  replevin,  1099. 
writ  of  pone,  to  remove  plain^ 

1106. 
second  deliverance^  1125. 
c.  11.  process  of  execution  in  account, 

7.    escape,  584. 
c.  23.  account  by  executors,  3,  745. 
c.  46.  approvement  of  common,  409. 

4  Edw.  3.  c.  7.  actions  by  executors,  744. 

25  Edw.  3.  Stat  5*  c.  5.  executors  of  executors,  731^ 

745. 
31  Edw.  3.  Stat.  1«  c.  11.  administiators,  3,  745. 
34  Edw.  3.  c.  16.  fine  and  non-claim,  697. 
45  Edw.  3.  c.  3.  exemption  from  tithes,  1 192. 

1  R.  2.  c.  12.  escape,  585. 

2  R.  2.  c.  5.  scandalum  magnatum,  1153. 

12  R.  2.  c.  2.  sale  of  offices,  62. 

c.  11.  scandalum  magnatum,  1154. 

13  R.  2.  Stat  1.  c.  13.  qualification  to  kill  game,  834  il 
23  H.  6.  c.  10.  bail  to  sheriff,  546. 

1  R.  3.  c.  7.  fine  and  non-claim,  697. 

3  H.  7.  c.  10.  costs— error,  1130. 

4  H.  7.  c.  24.  fine  and  non-claim,  695,  697. 
11  H.  7.  c.  20.  discontinuances  by  wife,  605. 

7  H.  8.  c.  4.  recoverors — distress,  644. 
s.  3.  damages — costs,  1130. 

91  H.  8.  c.  5.  s.  3.  administration,  745  n. 

c.  11.  restitution  of  goods  feloniously  stolen^ 

1269. 
c.  13.  s.  5.  clergymen  trading,  172  n. 
c.  19.  damages,  costs,  &c.  1130. 

27  H.  8.  c,  20.  tithes,  1199. 

28  H.  8.  c.  15.  wilful  destruction  of  ships^^trial,  901  n., 
31  H.  8.  c.  13.  s.  21.  dissolution  of  religious  bouses^ 

1200. 

92  H.  8.  c.  1.  Stat  of  wills,  809. 

c.  2.  s.  3.  limitation  of  avowry,  1123. 
c.  7.  8.  7.  recovery  of  tithes,  1189i 
c  38.  lease  by  teuant  in  tail,  69^. 
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39  H.  8.)c.  2fi.  fu  6.  act  of  husband— <iiscoirtinuance,  6d6« 
c«  33.  descent  tolling  entry,  694. 
c.  34.  covenant — assigneesof  reversion,  461,2, 3. 
c.  36.  8.  1.  fine  with  proclamations,  697  n. 
c.  37.  8.  1.  debt  for  rent  service,  &c.  by  execu- 
tor, 573. 
c.  37.  s.  1 » 3, 4.  distress — ^personal  representative, 
&c.  644. 

33  H.  8.  c.  39.  bond  to  the  king,  739  n. 

34  &  33  H.  8.  c.  4.  bankrupt,  176. 
37  H.  8.  c.  9.  8.  3.  usury,  533. 

2  &  3  Edw.  6.  c.  1 3.  s.  1 , 2,  3, 4, 5, 6,  tithes,  1 190  to  1204. 

3  &  4  Edw.  6.  c.  3.  approvement,  409. 

5  &6  Edw.  6.  c,  16.  sale  of  offices,  62,  525, 

1  &  2  Ph.  &  M.  c.  12.  driving  distress  out  of  hundred, 

650. 
s.  3.  delivery  of  distresses,  1097. 

2  Ph.  &  M.  c.  7*  sale  of  horses  in  market  overt,  1$59. 
5  Eliz.  c.  9.  perjury,  784. 

13  Eliz.c.  5.  fraudulent  conveyance,  566. 
c.  7.  s.  1.  bankrupt,  17, 173, 178.  - 
c.  8.  usury,  533,  4. 
c.  10.  8. 3.  church  leases,  1203. 
c.  20.  rector's  lease,  1219. 
18  Eliz.  c.  3.  s.  2.  order  of  filiation,  856  n. 
c.  5.  s.  ).  informer,  605. 

8.  3.  compounding  penal  actions,  ib. 
27  Eliz.  c.  8.  error,  1155. 
31  Eliz.  c.  5.  s.  5.  limitation  of  actions,  600. 
c.  6.  simony,  529  to  531. 
.  c.  19.  sale  of  horses  in  market  overt,  1259. 
43  Eliz.  c.  6.  s.  2.  costs,  42. 
1  Jac.  1.  c.  15.  s.  2.  bankrupts,  173, 178. 

s.  10.  summons,  853. 
s.  14.  payments  to  bankrupt  protected, 
216. 
c.  21.  pawnbroker,  1268. 
c.  27.  s.  6.  qualification  to  kill  game,  834  ik 

3  Jac.  1.  c.  7.  s.  1.  attornies— costs,  155. 

c.  8.  costs  in  error,  1130. 
c.  13.  8.  5.  qualification  to  kill  deer,  834  n. 
c.  15.  8.  4.  costs,  147. 
7  Jac.  1.  c.  5.  officers,  31 ,  861 . 

c.  11.  8.6.  qualification  to  kill  game,  834  n. 
21  Jac.  1.  c.  4.  penal  actions,  603,  4. 

c,  12.  s.  5.  venue  in  actions  against  J.  P.  &c 
costs,  20, 855. 
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21  Jac.  1.  c.  16*  Stat  of  limitations,  s.  1^  2.  p.  70h 

s.  3.  p.  4,  14, 12J>,  582,  586,  1124,  Il«>, 
1211.  8.  4.  p.  138.  s.  6.  p,  1119, 
1249,   8.  7.  p.  140, 1160. 

8.  6.  costs,  1167. 
c.  1 7.  8.  2.  usury,  534. 
c.  19-  s.  2.  bankrupts,  179.    s.  15.  p.  173# 

8.  U.  reputed  ownership,  198, 

s.  14.  bankrupt,  217. 

12  Car.  9.  c.  13.  s.  2.  usury,  534. 

c.  18.  navigation  act,  1223. 

13  Car.  2.  stat.  2.  c.  1.  corporation  act,  1073. 

16  Car.  2.  c.  6.  wilful  destruction  of  ships,  973- 

c.  7.  8.  2, 3,  gaming,  1299. 
IQSc  17  Car.  2.  c.  8.  jeofails,  607,  1215. 

s.  1.  pleading-omission,  30. 
8.  3.  bail  in  error,  719. 
8.  4.  damages,  costs,  719- 

17  Car.  2.  c.  7-  replevin — costs,  1126,  7,  8,  9- 

c.  8.  administrator  de  bonis  non^  732. 

22  &  23  Car.  2.  c.  9.  costs,  40,  1249- 

c.  25.  s.  2.  appointment  of  igame-keepers, 
836. 
8. 3.  qualification  to  kill  game,  834* 
25  Car.  2.  0.2-  test  act,  1075. 

29  Car.  2.  c.  3.  s.  1.  statute  of  frauds,  780.  s.  2.  ib.  s.  3. 

p.  464,  783. 
«.  4.  agreement,  49,  164,  750,  784.    s.  5. 
p.  809.    s.  6.  p.  821.     8.  12.  p.  809. 
8. 17.  p.  801. 
c.  7. 8.  5.  Sunday,  852,  1133. 

30  Car.  2.  c.  7.  s.  2.  executor  de  son  tort,  742  n. 

2  W.  &  M.  c.  5.  s.  2.  sale  of  distress,  651. 

8. 3.  loose  com  and  hay— distress,  642. 
8.  4.  pound  breach^-^iamages— costs, 
653. 

3  &  4  W.  &  M.  c.  12.  8.  24.  carriage  of  goods,  391. 

c.  14.  devisee  chargeable  with  heir,  428, 

568, 9. 
s.  5.  liability  of  heir  after  alienation, 

8.  6.  riens  per  descent,  567. 

4  &  6  W.  &  M.  c.  18.  filing  informations,  1067. 

c.  20.  8.  2.  dogget  of  judgments,  739  n. 
c.  ?3.  s.  4.  game -keepers,  837. 

8.  10.  costs,  1253. 
<;.  24.  8.  12.  executor  of executQr,  742  n. 
▼01.  It.  9  b 
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7  &  8  W.  3.  c.  4.  Treating  Act,  619. 

c.  6.  s.  8,  9.  recovery  of  tithes,  1189, 1190. 
c.  22.  s.  91.  registry  de  novo,  1138, 1143. 
c.  34.  tithes— quakers,  1190. 

8  &  9  W.  3.  c.  11.  8. 1.  costs  on  acquittal,  41,1130,1286. 

8.  2.  costs  in  error,  1131. 
6.  3.  costs — tithes,  1198. 
8-  4.  wilful  and  malicious  trespass — 

costs,  41,  1254. 
s.  8.  assigning  breaches — damages — 
judgment,  5(30, 1,  9,  3. 
c.  27.  escape,  689,  593,  596. 
9  &  10  W.  3.  c.  17.  bills  of  exchange,  protest,  325, 6. 

s.  3.  lost  bills,  328. 
c.  44.  East  India  Company,  monopoly,  925. 
11  &  12  W.  3.  c.  9.  costs,  40  n. 
1  Ann.  Stat  2.  c.  6.  s.  2.  escape,  586. 

c.  9. 6.  4.  wilful  destruction  of  ships,901  n. 

3  &  4  Ann.  c.  9-  s.  1.  promissory  notes,  362. 

s.  4, 5, 7,  8.  bills  of  exchange,  protest, 
327,  8. 

4  Ann.  c.  16.  s.  1.  exception — ^pleading,  30. 

s.  4.  pleaaing  several  matters,  606, 1114. 

s.  6,  7.  venire,  607.' 

s.  8.  view,  1251. 

8. 12.  payment  of  bond,  537»  8. 

8.  13.  bringing  principal,  &c.  into  court, 

560  n. 
a.  16.  bringing  action  after  claim,  666, 705. 
s.  17,  18,  19.  limitation  of  actions,  142. 
8.  20.  assignment  of  bail  bond,  554. 
8.  27.  account,  9,  3, 6. 

5  Ann.  c.  14.8.  2,  3,  4.  game— -sale  of,  &c.  838-841. 

6  Ann.  c.  22.  s.  9.  Bank  of  England,  287. 

7  Ann*  c.  12.  s.  3.  ambassador,  &c«---di8tre8S,  644. 

s.  5.  traders*  protection,  173  n.,  196. 

8  Ann.  c.  14.  s.  6, 7.  distress  after  lease  determined,  647* 

9  Ann.  c.  6.  s.  57-  assurances  on  marriages,  869  n. 

c.  14.  gaming,  305,  525, 1300. 
c.  20.  s.  1,  2,  7.  mandamus,  1029. 

8.  4.  quo  warranto,  1068. 

8.  5.  judgment— costs,  1091* 
c.  25.  8. 1.  game-keepers,  8S6. 

s.  2.  game— sale  of,  841. 

8.  3.  destroying  game  in  night  time,  ib. 

10  Ann.c.  15.  s.  3.  bankrupt — liability  of  partners,  232. 
19  Ann.  8tat.  2.  c.  12.  simony,  530. 

c.  16. 8. 1.  usury,  305, 534.     ^ 
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3  Geo.  1.  c.  ll.'gaB»e«keepeFS,  830. 

c.  13.  pilota^fe,  9^35  n. 

c.  15.  s.  8.  death  of  sherifT,  695. 

4  Geo..!,  c.  1^.  wilful  destruotion  of  ships,  901  n. 
6 Geo.  I.e.  18.  s.  12.  insurance,  64,  888, 9. 

7  Geo.  1.  c.  91. 6.  2.  bottomry,  973. 

8.  14.  pilotage,  955  n. 
c.  31.  bankrupts,  securities  payable  at  future 
day,  247,  8. 

8  Geo.  1  •  c.  19.  s.  1 .  action  of  debt,  game,  842. 

c.  24.  8.  7-  seaman's  wages,  1148. 
11  Geo.  1.  c.  4.  election  of  mayors,  &c.  1007,  8. 

c.  ^.  s.  6,  7.  wLiful  destruction  of  ships,  901  ii. 
c.  30.  s.  43.    assurance  companies — pleading, 

500  n.,  922. 
2  Geo.  2.  c.  22.  s.  13.  set-off,  142, 145, 502,  544, 1124. 
c.  23.  s.  23.  attomies'  bill,  la6, 601  n. 
C.24.  bribery,  609,  613. 

.c.  36.  s.  I,  2,  7,  8,  9, 13.  seamaa— wages,  1143, 
4,  1145,  6  n. 
8.  3, 5,  6.  penalties  for  desertion,  1145. 

4  Geo.  2.  c  28.  s.  1.  tenants  holding  over  after  notice, 

573-575. 
8.  2.  ejectment— entry  for  rent  arrear,  689- 
8.  4.  payment  or  tender  of  rent — stay  of 

proceedings,  690. 
8.  5.  rent  seek,  &c.— -distress,  639. 

5  G.  2.  c.  20.  pilotage,  955  n. 

c,  30.  8.  7'  general  plea  of  bankruptcy,  231. 
s.  9.  second  bankruptcy,  237,  240. 
s.  11.  bankrupt,  certificate,  86. 
s.  12.  avoiding  certificate,  238. 
8.  22.  bankrupt,  written  securities  payable 
at  future  day,  247,  249. 

8.23.  petitioning   creditor's    debt — fraud, 
231,  245,  6. 

5.24.  bankrupt,  179.    8.30.  p.  173,  174  n. 

8.  40.  p.  177. 
a  28.  set-off,  241. 

7  G.  2.  c.  8.  stock-jobbing  act,  309- 

c.  15.  liability  of  ship-owners,  389. 

c.  20.  8.  1.  mortgage;  stay  of  proceedings,  662  q* 

8  G.  2.  c.  24.  8.  4, 5,  set-off,  142, 146,  544,  5,  6. 
»  9  G.  2.  c.  38.  bribery,  613. 

11  G.  2.  c.  19.  8.   1,  2,  7.  fraudulent  removal,   distread, 

648  n.,  649. 
Sb2 
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1 1  O.  S.  c.  19.  8.  8*  growing  crops,  &c.  dittrefls,  64S»  649, 

650. 

8.  Id.  ejectment,  notice  to  landlord,  088. 

8.  14.  action  for  use  and  occupation,  1987. 

8.  15.  executor  of  tenant  for  life,  appor- 
tionment of  rent,  581 ,  746« 

8.  18*  double  rent— distress,  576,  640. 

8.  19.  irregularity  in  distress,  654. 

8.  91.  general  issue,  1229. 

8«  29.  avowry  for  rent  arrear,  1190. 

s.  23.  sureties  in  replevin,  1100. 
126.  9.  c.  IS.  8.  5, 6.  attomies,  156  n.,  159* 
136.  2.  c.  19.  horse  racing,  1301. 
15  G.  9.  c.  1  a  B.  5.  Bank  of  England,  987. 

17  (jr.  9.  c.  38. 8. 8.  distress  for  poor's  rate — ^trespasser  ab' 

initio^  654. 

18  G.  2.  c.  34.  s.  1 1.  horse  racing,  1301. 

19  G.  9.  c.  39.  s.  1.  payments  by  bankrupts  protected,  990. 

c.  34.  s.  16.seizure— K^osts — damages,  1969. 
c.  37*  8. 1,  2, 3,  assurance-^interest,  957, 1998. 
8.  4.  re-assurance,  956. 
s»  5.  bottomry,  973. 
91 G.  2.  c.  98. 8.  3.  carriage  of  goods,  391. 
29  G.  9.  c.  47. 8.  6.  Southwark  Court  of   Requests*  Act» 

148  n. 

93  G.  2.  c.  33. 8. 19*  suggestion,  costs,  147, 153  n. 

94  G.  9.  c.  18.  s.  3.  venire,  607. 

c.  40.  Gin  Act,  60. 

c.  44.  s.  1,  3,  5.  notice  of  action  against  J«  P.^ 

855,6,7- 
s.  9.  tender  of  amends,  857* 
s.  4.  bringing  monqr  into  court,  857. 
8.  6.  demand  of  copy^of  warrant,  857, 8, 9. 
8. 7.  verdict— costs,  859* 
8.  8.  limitation  of  action  against  J.  P.,  &c« 
ib. 
25  0«  9.  c.  6.  8. 1,  9,  6.  attesting  execution  of  wills,  819. 
86  G.  2.  c.  2.  game — ^limitation  of  action,  849, 844  n. 

c.  19v  s»  5.  compensation  for  saving  ship  or  goods, 

1977  n. 
c  33.  marriage  act,  16  to  92. 
28  G.  9.  c.  19.  s.  1. 2.  game— sale  of,  838  n. 
3 1  G.  2.  c.  40. 8. 1 1.  factor,  765. 
9 G. 3.C.  19.  8. 1 . game,  843, 

s.  5, 6.  costs,  849. 
4  G.  8.  c.  33.  bankrupt,  180. 
7  G.  3.  c.  40.  carriage  of  goods,  391. 
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13  G.  3.  c.  55.  game»  843. 

8.  19.  costs,  ib. 
c  78.  highway,  I$46,  7  n. 
c«  80.  game,  841. 

14  6.  3.  c.  48. 8.  1,  9,  3.  assurance  on  lives,  975, 1299* 
17  G.  3.  c.  50.  8.  10.  auction  duty,  166  n. 

19  G.  3.  c.  66.  8. 5, 6, 7, 12.  auction  duty,  167  n. 

21 G.  3.  c.  53.  manriage.  in  chapels  erected  since  Mar« 

riage  Act,  16  n. 
92  G.  3.  c.  95. 8. 1, 9,  3.  ransom  of  vessels,  895. 
23  G.  3.  c.  70.  s.  30,  34.  protection  of  excise  officers,  30. 

96  n. 
£4  G.  3.  c.  47.  8.  35.  protection  of  custom-house  officers, 

30. 

95  G.  3.  c.  44.  policies  of  insurance,  879. 

c.  50.  8.  9.  deputations  of  game-keepers — certifi- 
cate, 837. 

96  G.  3.  c  57.  8.  38.  deeds  executed  in  E.  I.— evidence, 

516. 
c.  60.  registry  of  ships,  1135, 6, 1138, 1143.^ 
c.  86.  liability  of  ship-owners,  390. 

97  G.  S.  c.  1.  insurance  on  lottery  tickets,  869  n. 

c.  29*  parishioner — ^witness,  607. 
28  G.  3.  c.  34.  8.  14.  registry  of  ships  de  novo,  1 143. 
c  37.  8.  20.  auction  duty,  168  n. 
c.  56.  policies  of  insurance,  873. 

31  G.  3.  c.  25.  stamp— bills  of  exchange,  297  n. 

c.  35.  witnesses,  816. 

c.  39.  seamen,  1146.  . 

32  G.  3.  c.  58.  limitation  of  time  as  to  quo  warranto  in- 

formations, 1077, 1085. 
c.  60..1ibel— verdict,  992. 
34  G.  3.  c.  68.  r^istry  of  ships,  1136, 7, 8,  ll40, 1143. 
^35  G.  3.  c.  63.  8.  13.  policy — stamp,  885  n. 

37  G.  3.  c.  45.  8.  9.  Bwk  Act,  150  n. 

c.  73-  seamen — wages,  1147,  8. 

c.  78.  ^ibtage,  955  n, 

c.  136.  stamp— -bills  of  exchange,  996,  7. 

38  G.  3.  c.  78.  newspaper— publication,  fi©0, 1. 

c.  87.  8.  I.  4,  5,  absence  of  executor  beyond 

sea,  733, 4. 
8.  6.  infont  executor,  733. 

39  G.  3.  c.  34  8.  3.  game,  843. 

42  G.  3.  c.  85.  8.  6.     protection     of    persons    holding 

public  employments,  29. 

43  G.  3.  c.  18.  amendment  of  Bank  Act,  150  n. 

c.  46.  8.  4,  action  on  judgment— costSj  57*. 


INDEX. 

43  Grea  3.  c.  57.  convoy,  941,  2. 

c.  127.  s.  6.  stamp — bills  of  exchange,  296. 

c.  141.  protection  of  J.  P.,  860, 

c.  152.  pilotage,  955  n. 

c  160. 8.  39, 40, 41.  Prize  Act,  896,  7,  961  n. 

44  Geo.  3.  c.  77.  marriage  in  chapels  erected  since  Mar- 

riage Act,  16  n. 

45  Geo.  3.  c.  124.  bankrupt,  180. 

46  Geo.  3.  c.  135.  bankrupt,  217  to  219. 

48  Geo.  3.  c.  55.  duty  on  game  certificates,  846. 

c.  85 . 8. 6.  actions  against  persons  holding  pub- 
lic employments— venue,  855. 
c.  93.  8.  2.  appointment  of  gamekeepers,  S36. 
c  123.  discharge  of  debtors,  592, 3. 
c.  127.  marriage  in  chapels  Erected  since  Mar- 
riage Act,  17  n. 
40  Geo.  3.  c.  118.  bribery,  611. 

c.  121.  s.  2,  bankrupts— execution,  219. 
.s.  6.  bankrupt—assignees,  239. 
8.  8.  surety  for   bankrupt  may  prove 

under  commission,  234. 
8.  9.  bankrupts-proof  of  debt  paya- 
ble at  future  day,  250. 
8. 10.  bankrupt— commission,  proof  of 

trading,  &c.  943. 
8,  12.  bankrupt— action   against   as- 

simees,  299. 
s.  14.  creditor   suing  estopped  from 

proving,  239. 
s.  19.  bapkrupt-— lessee,  236. 

52  Geo.  3.  c.  39.  pik>ts,  955  n. 

c.  93.  gamekeeper's  certificate,  837, 846  n.,847. 
c.  146.  registry  of  marriages,  21  n. 

53  Geo.  3.  c.  127.  s.  5.  tithes,  limitation  of  action,  1211. 

54  Geo.  3.  c.  141.  game,  848. 

55  Geo.  3.  c.  68.  Highway,  &c.  1«46, 7  n. 

c.  184.  stamp  duties— bills  of  exchange,  294  to 
296. 
insurance,  883-885,  978. 
8.37.  administering  without  probate, 

7S7. 
c.  192.  copyhold — surrender   to  the  use  ol 

will,  809. 

56  Geo.  3.  c.  130.  game,  841. 

c.  137.  bankrupts,  1309. 
STOCK :  .       . 

where  bond  for  securing  money  paid  for  stock-jobbiii 
differences  is  good,  91  n. 


g 
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\       bill  of  exchange  given  for  the  amount  of  stock-jobbing 
differences  cannot  be  enforced,  308. 
dividends  in  the  public  funds,  not  apportionable,  581  n. 

OLEN  HORSES: 
statute  regulations  as  to,  1259. 

STRANGER : 

covenant  for  act  of,  482  n. 

SUBSCRIPTION : 

ofwilJs,8l2. 

SURCHARGE: 
of  common,  412. 

SURETY : 

if  a  creditor  give  time  to  the  principal  debtor,  the  col- 
lateral sureties  are  discharged,  347. 
principal  cannot  be  released  without  its  operating  for  the 
benefit  of  the  surety,  369. 

SURGEON: 

whether  a  surgeon  and  apothecary,  not  qualified,  is  to 
be  considered  as  an  inferior  tradesman  within  the  stat 
4  &  3  W.  and  M,  c,  23.  s.  10.,  1253. 

SURRENDER: 

defendant  discharged  out  of  custody  on  giving  bail  bond 
cannot  surrender  himself  without  assent  of  sheriff, 
o56y  7  n. 

by  Stat,  of  frauds,  leases,  &c.  cannot  be  surrendered 
without  deed  or  note  in  writing,  783. 

heir  of  copyhold  estate  may  surrender  before  admit- 
tance, 661  n. 

until  admittance  of  surrenderee,  copyhold  remains  in 
surrenderor,  ib. 


T. 

TAX: 

a  wager  on  the  amount  of  a  tax  is  illegal,  1303. 
covenant  to  pay  property  tax,  void,  448. 

TENANCY: 

at  will  not  favoured,  667. 

TENANT : 

tenants  wilfully  holding  over  after  notice  given  by  land- 
lord, forfeit  double  the  yearly  value,  573,  4,  5. 
tenant  holding  over  under  a  fair  claim  of  rights  does  not 
hold  over  wilfully,  574  n. 


INDEX. 

tenants  holdihg  over  after  notice  given  by  themselves, 
are  liable  to  double  rent,  576. 

tvhat  thino^s  aie  considered  as  fixtures  as  betvireen  land- 
lord and  tenant,  1264,  5, 

under  a  lease  for  fourteen  or  seven  years,  the  tenant  only 
has  the  option  of  determining  it  at  the  end  of  the  first 
seven  years,  428  n. 

TENANT  IN  COMMON : 

may  maintain  account  against  his  companion,  9. 

hov«r  the  declaration  must  be  framed,  ib. 

how  he  must  declare  in  ejectment,  681. 

what  acts  of  tenant  in  common  shall  amount  to  an  ouster 

of  companion,  703. 
one  tenant  in  common  may  maintain  trespass  against  his 

camipanion  for  mesne  profits,  721. 
one  tenant  in  common  cannot  maintain  trover  against  his 
companion,  except  where  there  has  been  a  destruc- 
tion, or  something  equivalent  to  destruction,  of  the 
chattel,  1272. 
*   tenants  in  common  must  join  in  actions  relating  to  per- 
sonalty, 
as  m  ah  avowry  for  taking  cattle  damage  feasant, 

1116. 
and  on  stat  for  not  setting  forth  tithe,  1909. 
tenants  in  common  may  join  in  action  for  a  nusance, 
1052. 

TENDER: 

plea  of,  in  assumpsit,  148. 

what  shall  be  a  good  tender,  ib. 

lit  what  time  the  tender  must  be  made,  150. 

tender  to  agent  authorized  to  receive  payment  is  good, 

ib. 
in  what  form  a  tender  must  be  pleaded,  ib. 
cannot  be  pleaded  after  imparlance,  151. 
of  the  replication  to  a  plea  of  tender,  159. 
after  a  tender  there  cannot  be  a  nonsuit,  ib.  sed  quse. 
tender  and  refusal  equivalent  to  performance,  109. 
tender  and  refusal  will  not  support  plea  of  payment  after 

the  day,  639. 
^nder  of  amends  before  distress  makes  it  unlawful,  1 1 19» 

after  distress,  and  before  impounding, 

makes  detainer  unlawful^  ib. 
cannot   be  pleaded  in  replevin  under 

Stat.  21  Jac.  I.e.  16.,  ib. 
but  may  in  trespass,  1 249. 
latitat  may  be  repliei],  ib. 
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TERM: 

outstanding,  where  it  bare  an  ejectment,  669. 
eniai^gement  of,  682  n. 

TIMBER : 

timber  trees  of  20  years'  growth  are  exempt  from  tithe, 
1192. 

landlord  may  maintain  trover  for  timber  cut  down  dur* 
ing  continuance  of  lease,  1256. 

tenant  for  life,  without  impeachment  of  waste,  is  enti« 
tied  to  timber  at  the  moment  when  it  is  cut  down,  ib. 

trustees  of  an  estate  per  autre  vie  cannot  maintain  tro- 
ver for  trees  felled,  ib. 

TITHES: 

definition,  11 88. 

remedy  for  by  stat.  32  H.  8.  c.  7.,  1189.  , 

by  assumpsit  for  a  composition,  ib. 

proof  necessary  to  support  this  action,  ib. 

interest  not  recoverable  unless  day  fixed  for  payment,  ib» 

sed  quae, 
remedy  for  recovering  small  tithes  under  408.,  by  appli- 
cation to  two  J.  P.,  ib. 
in  case  of  quakers,  1 190. 
^       land-owner  may  maintain  an  action  against  tithe-owner, 

for  suffering  tithe  to  remain  on  the  land  an  unreason-* 

able  time  after  it  was  set  out,  1049. 
but  this  action  cannot  be  maintained,  unless  tithe  hat 

been  duly  set  out,  1050, 
how  the  tithe  of  hay  should  be  set  out,  ib. 
notice  of  setting  out,  not  required  by  common  law  but 

may  be  by  custom,  1052. 
provisions  of  stat.  2  &  3  Edw.  6.  c.  Id.  for  not  setting 

out  tithes,  1 190. 
first  section,  ib. 
when  actions  of  debt  were  first  brought  on  this  statute, 

1191. 
predial  tithes,  1 1 92« 
what  are  such,  ib. 

where  tithes  of  wood, may  be  taken,  ib. 
timber  trees  of  20  years'  growth,  where  exempt,  ib.,  1193. 
mere  non-payment  of  tithes,  for  more  than  40  years, 

will  not  exempt  party  from  paying,  1194. 
parol  agreement  for  retaining  tithes  is  good,  1 195. 
what  notice  must  be  given  to  determine  a  conmosition, 

ib. 
composition  determines  on  death  of  an  incumbent,  and 

is  not  binding  on  successor,  1 196. 
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second  section  of  stat.  9  &;  3  Fdw.  6.  relating  to  the  ie» 

medy  in  Ecclesiastical  Court,  and  costs,  1 198. 
third  section,  as  to  tithe  of  cattle  feeding  on  waste,  ib* 
fourth  section^  as  to  txempiious : 

1.  by  laws  of  the  realm,  1199- 

2.  statutes,  ib, 

3.  privilege,  ib. 

1.  by  papal  bull,  ib. 

2.  by  composition,  ib. 

3.  by  order,  as  Cistertians,  Tenoplars,  Hospi- 

tallers, ib. 

4.  unity  of  poP^»  ssion,  1-2(X), 
of  exemptions  by  laymen  at  common  law: 

1.  by  composition  real,  HiOl. 

2.  de  modo  decimandi,  ib. 
definitions  of  composition  real,  1202. 
evidence  to  support  it,  1203. 

fifth  section,  relating  to  barren  heath  or  waste  ground, 

being  exempt  for  seven  years,  ib. 
what  shall  be  considered  as  barren  land,  1204,6. 
of  the  persons  to  whom  tithes  are  due : 
rector,  king,  vicar,  1206,7,8. 
by  whom  action  on  stat  may  be  brought,  1908. 
party  bringing  action  must  be  entitled  to  tithes  at 

time  of  severance,  ib. 
action  must  be  brought  by  party  grieved  only,  ib. 
may  be  maintained  by  executors,  but  not  against, 

1209. 
against  whom  the  action  may  be  brought,  ib. 
declaration: 

not  necessary  to  set  forth  title,  ib- 
enidence: 

possession  prima  facie  evidence  of  title,  1211. 
what  may  be  given  in  evidence  on  general  issue, 
1213, 
see  Judgment — Pleadings— Verdict 

TRADE  : 

infant  cannot  trade,  123. 

what  bonds  in  restraint  of  trade  are  good,  520.   ' 

TRANSITUS: 

stoppage  in  transitu,  1169. 
doctrine  of,  ib. 

owes  its  origin  to  courts  of  equity,  but  is  now 
a  legal  right,  ib. 
I  who  shall  be  considered  as  capable  of  exercising 

)  this  right,  1170.  *    . 
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under  what  circumstanced  the  tfaii^itus  shall   be 

considered  as  continuing,  117^.  ' 
when  the  transitus  is  determined,  1179. 
how  far  the  negociation  of  the  bill  of  lading  may 

tend  to  defeat  the  rif  ht  of  slopping  in  transitu, 

1186. 

TREATING : 

at  elections,  619. 

TRESPASS: 

of  trespass  quare  cteirsinn  ffept^  1916. 

where  it  may  be  maintained,  1917* 

plaintiff  must  hare  exclusive  possession,  ib.  n. 

bot  tortious  possession  is  sufficient  against  wrong- 
doer, 1S19. 

of  trespass  for  taking  goods,  1220. 

constructive  possession  sufficient  to  maintain  the 
action,  ib. 

trespass  lies  for  gleaning,  1991. 

where  trespass  will  not  lie,  1999. 
of  the  declaration:  1995. 

venue,  ib. 

of  alleging  the  commission  of  the  trespass  posi- 
tively, and  not  by  way  of  recital,  ib. 

day,  ib. 

of  the  continuando,  ib. 

in  trespass  for  taking  goods,  the  goods  must  be 
specified,  1297. 

and  that  they  were  the  plaintifTs  goods,  1998. 

how  to  declare  for  taking  deer,  ib. 
of  the  general  issue  : 

title,  lease  for  years,  &c.  may  be  given  in  evi- 
dence under  the  general  issue,  1999. 
.  but  not  profit  a  prendre  or  easement,  ib.    » 
of  the  common  bar^  or  liberum  tenementum^  1931. 

history  of  this  plea,  and  different  forms  in  which 
it  was  pleaded,  1939. 

of  the  new  assignment,  ib, 

inconveniences  resulting  from  the  common  bat 
and  new  assimment,  1933. 

rules  of  court  for  the  remedy  of  these  inconve- 
niences, ib. 
'  see  Accord  and  Satisfaction — Estoppel— License 

— Prqces*— Way — ^Tender— Costs. 

TROVER : 

definition  of  this  action,  1955. 
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\ 

requisites  to  maintain  the  action: 

1.  absolute  or  special  property,  1955, 

nature  of  absolute  property,  I860. 

the  rightof  property  must  be  complete,  1^9. 

special  property  defined,  1261. 

cases  illustniting  the  nature  (^,  ib. 
$•  right  of  possession,  1963. 

3.  trover  will  not  lie  for  things  fixed  to  the  free- 

hold, 1964. 

what  shall  be  deemed  fixtures  as  between  heir 
and  exeotitor,  executor  of  tenant  for  life  and 
remainder  man,  landlord  and  tenant,  1964,5. 

what  things  tenant  may  remove,  1965,6. 

where  standing  com  belongs  to  devisee  of  land, 
ib.  n. 

4.  wrongful  conversion, 

what  shall  be  considered  as  aconversion,  1966. 
by  whom  trover  cannot  be  maintained  : 

by  one  tenant  in  common,  &c.againstanother,  1270. 

but  if  tenant  in  common  destroy  the  thing  in  com- 
mon, trover  will  lie,  1271. 

rule  that  tenant  in  commoil  cannot  maintain  trover 
against  his  companion,  holds  only  where  the 
law  considers  the  possession  of  one  to  be  the 
possession  of  both,  1272. 

that  all  the  part  owners  have  not  joined  can  be 
pleaded  in  abatement  only,  1273. 
declaration: 

venue,  1273. 

form  of  declaration,  ib.  ' 

how  the  goods  must  be  described,  ib. 

how  possession  must  be  stated,  1274. 

of  trover  by  and  against  husband  and  wife,  1275. 
plea : 

not  guilty,  1275. 

what  may  be  given  in  evidence  under  it,  ib. 

statute  of  limitations,  1276. 
evidence: 

what  necessary  to  support  the  action,  1282. 

of  proving  instruments,  &&,  ib. 
debenture,  ib. 
certificate  of  ship's  r^istry,  ib. 

in  trover  for  a  ship,  what  proof  necessary,  1983. 
.  what  shall  be  evidence  of  a  conversion,  1283,  and 
see  Appendix,  1312. 

possession  must  be  proved  in  defendant  himself, 
1285. 
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in  what  cases  the  court  will  stay  proceedings  oa, 
bringing  the  subject  matter  of  the  action  into 
court,  and  on  payment  of  costs,  1286. 

see  Costs— Judgment— Lien, 

TRUST : 

under  what  circumstances  court  will  presume  an  out- 
standing term  surrendered,  659. 

if  it  appear  that  legal  estate  is  outstanding  in  another 
person,  cestui  que  trust  cannot  recover  in  ejectment, 
660. 

devisee,  or  executor  in  trust,  may  be  a  witness  in  pup« 
port  of  the  will,  8*21. 


u. 


UNDER-LEASE: 

no  breach  of  covenant,  not  to  assign,  450. 

USE  AND  OCCUPATION: 

where  assumpsit  for  rent  arrear  might  have  been  main- 
tained at  common  law,  1^87. 

Stat  11  6.  2.  c.  19.  8.  14.  which  gives  the  action  for  use 
and  occupation,  ib. 

remarks  on  this  section  of  the  statute  by  Eyre,  C.  J^^ 
1287,8. 

form  of  declaration,  1288. 

semble  that  ttie  name  of  parish  where  lands  lie  may  be 
omitted  in  the  declaration,  ib. 

use  and  occupation  lies  where  there  is  an  agreement  for 
lease,  though  by  deed,  1289. 

occupation  of  tenant  of  defendant  is  occupation  of  de- 
fendant, ib. 

use  and  occupation  cannot  be  maintained  against  one 
person,  for  the  occupation  of  another,  unli^  that  oc- 
cupation has  been  permitted  at  the  request  of  the  de- 
fendant, and  that  request  must  be  proved,  1991« 

use  and  occupation  lies  against  tenant  from  year  to  year, 
notwithstanding  his  bankruptcy,  1292. 

defendant  cannot  plead  nil  habuit  in  tenementis,  or  im- 
peach the  plaintilFs  title,  1293. 

defendant  cannot  shew  that  plaintiff's  title  has  expired 
1294. 

judge  will  not  deduct,  at  nisi  prius,  the  amount  of  pro- 
perty tax,  ib. 
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•USURY  : 

bill  of  exchange  ueuriouft  ia  ito  iaoeption  is  void,  305. 

statutes  against  usury,  533. 

how  the  plea  of  u«ury  i^ust  be  franied  to  debt  on  bond, 

534. 
bond  origteally  good  cannot  be  avoided  in  the  bands  of 

a  bon&  fide  holder,  on  the  ground  of  subsequent 

usuiy,  ib. 
.  fiubstituted  security,  given  for  security  tainted  by  usury, 

is  void,  535. 


Y. 

VARIANCE  : 

what  will  be  fatal  in  assuropelft,  100. 

in  an  action  on  a  bill  of  exchange,  350. 
on  a  promissory  note,  374. 
where,  on  the  face  of  a  receipt,  it  appears  that  money 
was  paid  for  a  horse,  defendant  cannot  prove  a  differ- 
ent consideration,  in  order  to  take  advantage  of  a  va- 
riance, 630* 
material  variance  between  deed  declared  on  in  covenant 
and  deed  produced  in  evidence,  may  be  taken  advan- 
*  tage  of  on  non  est  factum,  499,  1310. 

immaterial  variance  between  parish  laid  and  proved  in 
ejectment,  715. 

VENUE: 

of  l(Btying  the  venue  in  acHons 

for  adultery,  13. 
assault  and  batteiy,  39. 
assumpsit,  99* 
covenant,  474. 
debt  on  bond,  dated  abroad, 

513. 
debt  on  judgment,  571* 
debt   by  executor  of  one 

seised  of  rent  service,  &c« 

673  n. 
debt  for  rent  arrear^  577* 
debt  for  escape,  595. 
on  penal  statutes^  60S* 
ejectment,  681. 
false  imprisonment,  451. 
nusance,  1053« 
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replevin,  1108. 
trespass,  1225. 
trover,  1273. 

VERDICT:      , 

in  actions  against  joint  trespassers,  verdict,  severing  the 
damages,  will  be  bad;  but  may  be  cured  before  judg- 
ment, by  entry  of  nolle  prosequi  against  all  defendants 
but  one,  3P. 

verdict  in  ejectment  shall  be  taken  according  to  the 

title,  717/ 

in  debt  on  stat.  9  &  3  E.  6.  for  not  setting  out  tithes^ 
how  plaintiff  shall  recover,  1214. 

where  there  has  been  a  verdict  for  defendant  agaipst  the 
weight  of  evidence,  the  court  will  not  grant  a  new 
trial  in  penal  actions  on  this  ground ;  but  secus  in  an 
action  by  the  party  grieved,  as  in  debt  on  atat.  0  &  3 
Edw.  6.,  for  not  setting  out  tithes,  1214. 

plaintiff  may  recover  in  tort  against  one  of  several  de- 
fendants, though  otliers  are  acquitted,  845,  1214. 

if  a  verdict  be  found  on  any  fact  distinctly  put  in  issue, 
such  verdict  may  be  pleaded  by  way  of  estoppel  in 
another  action  between  the  same  parties  or  their  pri- 
vies, 1235. 

VESTURA  TERR^ : 

person  entitled  to  the  vesture  of  land  may  maintain  tres- 
pass, 1217. 

VICTUALLER : 

under  what  circumstances  he  may  be  a  bankrupt,  174. 

VIEW: 

plaintiff  in  trespass  recovering  less  than  40^.,  is  not  enti- 
tled to  costs  of  increase,  merely  because  a  view  has 
been  had,  1251. 

VOID  AND  VOIDABLE: 

whether  bond  of  infant  be  void  or  voidable,  536  n. 
what  covenants  are  void,  446. 

what  may  be  given  in  evidence  on  non  est  factum  to 
avoid  a  bond,  517. 

VOYAGE : 

illegal,  925.  • 

WAGER : 

policy,  9^6. 
'   introduction — impolicy  of  considering  wagers  as  valid 
contracts^  1296. 
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oMes  were  the  wagers  have  been  holden  to  be  legale  1 296. 
form  of  action  for  recovery  of  a  wager,  1298. 
of  illegal  toagevF^ 

1.  prohibited  by  statute,  1296. 
19  G.  2.  c.  37.  wager  policy  on  ships,  ib. 
14  G.  3.  c.  48.  wager  policy  on  lives,  1299. 
16  Car.  2.  c.  7.  betting  at  horse-races,  &c.,  ib. 
9  Ann.  c.  14.  gaming,  1300. 

2.  contrary  to  public  policy,  1302. 

3.  leading  to  improper  inquiries,  1303. 

4.  injurious  to  third  persons,  and  leading  to  indecent 

evidence,  1303,4. 

WARRANT : 

P&rty,  justifying  under  warrant,  must  set  it  forth  in  his 

plea,  36,  861. 
no  action  shall  be  brought  against  constable,  for  an  act 

done  under  a  justice's  warrant,  until  demand  of*  copy  1 

of  such  warrant,  857,8,9. 

WARRANT  OF  ATTORNEY: 
given  by  infant  is  void,  126. 

WARRANTY: 

of  the  sale  and  warranty  of  horses,  695. 

purchaser  of  horse  ought  to  procure  a  warranty,  other« 
wise  seller  is  not  liable,  except  on  the  ground  of  fraud, 
ib. 

doctrine  of  sound  price  being  equivalent  to  warranty  ii 
now  overturned,  ib. 

form  of  declaring  on  a  warranty,  ib. 

how  party  may  proceed  where  warranty  is  false,  626. 

trial  of  horse  means  a  reasonable  trial,  628. 

condition  of  sale  that  purchaser  of  horse,  warranted 
sound,  shall  return  it  within  two  days,  does  not  ex- 
tend to  the  age  of  horse,  ib. 

how  to  declare  where  contract  of  warranty  is  open,  699^ 

what  will  be  a  fatal  variance,  101. 

xeceipt,  containing  warranty,  if  stamped  with  receipt 
stamp,  will  be  good  evidence,  630. 

for  warranty  in  policies,  see  Insqrance. 

Waste  : 

breach  assigned,  that  defendant  had  committed  waste  is 
not  supported  by  evidence  that  he  had  not  used  the 
premises  in  a  husband-like  manner,  504. 

WATER-COURSE: 

twenty  years'  exclusive  enjoyment  of  water^  in  any  par« 
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ticular  manner,  affords  a  conclusive  presumption  of 
rieht  in  party  so  enjoying  it,  1046  n. 
see  P ishery, 

WAVER: 

of  notice  to  quit,  673, 
of  forfeiture,  677. 

WAY : 

of  the  different  kinds  of  ways,  I  $39. 

how  a  private  way  may  be  claimed^ 
by  grant,  1241. 
prescription,  1242. 
custom,  1244. 
necessity,  ib. 

how  to  plead  a  right  of  way,  1246. 

repHcation  thereto,  ib. 

in  what  case  plaintiff  may  traverse  the  right,  and  give  in 
evidence  an  order  of  two  J.  P.  for  stopping  the  way,  ib. 

if  there  has  been  an  adverse  enjoyment  of  a  way  for 
twenty  years,  it  may  be  presumed  to  be  legal,  1045  n, 

and  this  rule  holds,  although  there  has  been  an  extin- 
guishment of  the  right  by  unity  of  possession  prior  to 
the  enjoyment,  ib. 

where  a  dedication  of  a  way  to  the  public  may  be  pre- 
sumed, 1240. 

permitting  the  public  to  have  the  free  use  of  a  way  for 
six  years,  is  sufficient  evidence  of  a  dereliction,  where 
no  bar  has  been  put  up,  ib. 

dedication  of  way  to  the  public  is  not  a  transfer  of  the 
absolute  property  of  the  soil,  1221. 

grantee  of  occupation-way  may  maintain  an  action 
against  the  land-owner  for  obstructing  it,  without 
proving  special  damage,  although  such  way  has  been 
used  by  the  public  for  twelve  years  and  upwards, 
1048  n. 

WHEAT: 

how  tithable,  1050. 

WIFE: 

confession  of,  not  evidence  against  husband,  24. 
See  Baron  and  Feme. 

WILL : 

of  personal  estate,  how  proved,  759. 

of  the  execution  of  a  will  of  land,  809. 

will  of  copyhold  land  is  not  within  the  statute  of  frauds, 

ib.  . 

surrender  to  the  use  of,  not  necessary,  ib. 
devise  of  land  must  be  in  writings  ib. 
and  signed  by  the  devisor^  810. 
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und  attested  and  subscribed,  81$. 

in  the  presence  ofdevisor^  814. 

by  three  witnesses,  815. 

it  is  not  necessary  that  witnesses  should  know  diey  aie 

attesting  a  will,  819  n. 
may  be  attested  by  a  marksman,  81 1  n. 
how  a  derise  of  land  is  to  be  proved,  820. 
sixth  section  of  the  statute  of  frauds  relatic^  to  the  revo- 

cation  of  wills,  821. 
of  the  different  acts  of  revocation,  892  to  820. 
of  implied  revocations^  826. 

WITNESS: 

of  the  necessary  qualifications  of  witnesses : 

1.  useof  reason,  815. 

2.  such  religious  belief  as*  to  be  sensible  of  the 
obligation  of  an  oath,  ib. 

3.  not  convicted  of  any  in&mous  crime,  816. 

4.  not  influenced  by  interest,  770, 817* 

to  disqualify  a  witness,  on  the  j;round  of  his  having  been 

convicted  of  an  Infamous  offence,  a  copy  of  the  judg- 
ment, entered  on  the  record  of  conviction,  must  be 

produced,  ib. 
certificated  bankrupt,   having  released  assignees,  may" 

prove  property  in  himself,  but  cannot  prove  his  own 

act  of  bankruptcy,  252. 
and  this  rule  holds  on  cross  examination,  253. 
but  bankrupt's  declarations,  in  explanation  of  his  own 

act,  are  admissible,  ib. 
where  an  uncertificated  bankrupt  may  be  a  witness,  254« 
where  a  creditor  may  be  a  witness,  ib. 
husband  and  wife  cannot  give  evidence  either  for  or  against 

each  other,  283. 
acceptor  of  bill  of  exchange  may  prove  that  drawer  had 

no  effects  in  his  hands,  358. 
payee  and  indorser  may  prove  bill  void  for  want  of  stamp, 

ib. 

or  for  usury,  ib. 
in  an  action  by  indorsee  against  drawer,  payee  may 

prove  consideration  for  indorsement,  359. 
inoorser  of  note  who  has  received  money  from  the  maker 

to  take  it  up,  may  prove  the  note  satisfied  in  an  action 

by  indorsee  against  maker,  377* 
booic-keeper  to  carrier  is  a  good  witness  without  release^ 

401. 
80  a  Journeyman  to  a  baker,  1034. 
or  a  clerk,  ib. 

so  are  factors  and  brokers,  770. 
where  a  person  prescribes  for  common  by  virtue  of  « 
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custom  within  a  parish,  parishioner  is  not  a  good  wit* 
ne88,4l3,  1117  n. 

but  where  a  person  prescribes  for  common,  in  respect  of 
a  messuage,  another  commoner,  claiming  common  in 
respect  of  another  messuage,  may  be  a  witness,  ib, 

execution  of  instrument  must  be  proved  by  subscribing 
witness,  514,  820. 

exceptions  to  this  rule,  where  subscribing  witness  be« 
comes  interested,  515. 

or  infamous,  ib. 

or  is  absent  in  a  foreign  country,  ib. 
or  intelligence  cannot  be  obtained  of 
him,  upon  fair,  serious,  and  diligent 
inquiry,  ib. 

production  of  an  instrument,  in  pursuance  of  a  notice 
does  not  supersede  the  necessity  of  proving  it  by  sub- 
scribing witness,  8^0, 964. 

party  escaping  may  be  a  witness  to  prove  voluntary 
«       escape,  598. 

in  action  for  bribery,  party  giving  or  receiving  bribe  may 
prove  the  feet,  617. 

so  person  claiming  to  be  first  discoverer  may  be  a  wit- 
ness, 618. 

person  who  has  been  indicted  for  perjury,  at  common 
law,  and  pardoned,  is  a  competent  witness,  618,  817. 

tenant  in  possession  cannot  be  a  witness  to  support  his 
own  possession,  7 1 1« 

testimony  of  witness  having  a  direct  interest  in  the  event 
of  a  cause,  cannot  be  received,  770. 

a  person  who  is  employed  to  sell  goods,  and  is  to  re- 
ceive for  his  trouble  whatever  money  he  can  pro- 
cure for  them  beyond  a  stated  sum,  is  a  competent 
witness  to  prove  the  contract  between  buyer  and 
seller,  770,  1. 

servant  is  a  good  witness  in  an  action  by  master  for  bat* 
tery  of  servant,  10S8. 

so  the  daughter  is  a  good  witness  in  an  action  brought  by 
« the  father  for  seduction,  1040. 

where  one  of  several  partners  may  be  a  witness,  1065. 

where  a  partner  cannot  be  a  witness,  1064. 

declarations  of  persons  under  whom  defendant  makes 
cognizance  are  not  evidence  for  the  plaintiff,  1116. 

see  Evidence. 

WORDS  : 

see  Libel — ^Sla^der. 

WRIT: 

how  proved,  602  n. 
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